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CAUSES  ARGUED  AND  DETERMINED  IN  THE  COURTS  OF 

APPEALS  OF  OHIO. 


AS  TO  ABAtSMENT  OF  FACTORY  NOISES  ON  COMPLAINT 

OF  NEARBY  RESIDENTS. 

Court  of  Appeals  for  Hamilton  County. 

Henry  F.  Gau  et  al  v.  Howard  N.  Ley  bt  al.* 

Decided,  May  31,  1916. 

Injunction — Does  Not  Lie  Against  Operation  of  a  Factory — Because 
its  Noise  Disturbs  a  Residence  Neighborhood^  When — Rights  of 
Owners  of  Factories  Not  Nuisances  Per  se — Where  the  Trend  of 
Business  and  Manufacturing  Can  be  Foreseen^  Relief  Will  Not  be 
Granted  Against  the  Natural  Results, 

The  fact  that  noise  from  a  manufacturing  plant  is  offensive  to  nearby 
residents  is  not  ground  for  an  injunction  against  its  operation, 
where  the  business  is  a  lawful  one  and  useful  and  necessary  to 
the  community,  and  the  plant  is  not  a  nuisance  per  se  and  is  be- 
ing carried  on  in  an  up-to-date  manner,  and  is  located  on  two 
lines  of  railway  which  were  there  long  before  plaintiffs'  resi- 
dences were  built,  and  plaintiffs  might  have  foreseen  that  manu- 
facturing and  business'  would  follow  the  railways  and  the  land 
adjacent  thereto  would  be  devoted  to  such  uses. 
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♦Reversing  Ocu  et  al  v.  Ley  et  al,  15  N.P.(N.S.),  1. 


COURT  OP  APPEALS. 


Gau  et  al  v.  Ley  et  al.  [Vol.  27(N.S.) 


H.  J,  Heilker,  for  plaintiffs. 
Frank  E.  Wood,  contra. 

Carpenter,  J. 

Plaintiffs  are  asking  that  we  enjoin  the  defendants  from  oper- 
ating their  plant  located  on  a  tract  of  land  which  fronts  200 
feet  on  the  south  side  of  Lincoln  avenue,  where  the  viaduct 
crosses  the  ravine  occupied  largely  by  the  Cincinnati,  Lebanon 
&  Northern  and  the  Norfolk  &  Western  railroads.  The  office  of 
said  plant  is  on  a  level  with  Lincoln  avenue.  The  plant  proper 
or  manufacturing  building  is  twelve  to  fifteen  feet  lower  in  the 
hollow.  The  eastern  side  of  defendants'  lot  lies  alongside  of  the 
railroad  property.  Immediately  to  the  north  across  said  railway 
tracks  and  opposite  defendant's  property,  the  Ford  Motor  Com- 
pany has  a  four-story  building  which  it  uses  in  connection  with 
its  automobile  business.  There  are  other  business  buildings  to 
the  south  along  the  railroads  in  the  ravine  between  Lincoln  ave- 
nue and  Oak  street,  all  of  which  tends  to  show  that  the  territory 
in  the  block  of  land  between  Lincoln  avenue  and  Oak  street  west 
and  east,  is  gradually  casting  the  mould  of  business  on  this 
territory. 

It  is  admitted  that  the  district  lying  immediately  west  is  ex- 
clusively residential,  of  somewhat  superior  character.  The  evi- 
dence shows  that  during  the  business  hours  of  the  week  days 
there  are  noises  from  the  plant  which  render  the  plaintiffs' 
homes  at  times  more  uncomfortable  than  before  the  plant  began 
operations.    The  only  discomfort  arises  from  the  noises. 

It  is  claimed  by  the  defendants  that  if  there  are  any  disturb- 
ing noises  in  said  neighborhood,  they  arise  from  the  operation  of 
said  railroads.  They  aver  that  their  plant  is  used  for  the  fabri- 
oation  of  structural  and  ornamental  iron,  and  that  the  machinery 
used  in  said  plant  is  the  most  modern  and  approved  type,  and 
any  noise  arising  therefrom  is  not  sufficient  to  disturb  the  peace 
and  quiet  of  plaintiffs'  homes. 

There  is  no  claim,  and  can  not  be,  that  the  operation  of  de- 
fendants' plant  is  per  se  a  nuisance.  Further,  it  is  ladmitted 
that  the  business  is  a  lawful  one.    Even  though  in  its  operation 


COURT  OF  APPEALS.  3 


1917.]  Hamilton  County. 


it  were  unavoidably  noxious  and  offensive,  and  thereby  became 
prima  facie  a  nuisance,  yet  it  does  not  follow  that  plaintiffs  are 
relieved  from  establishing  that  its  operation  is  in  fact  a  nui- 
sance, and  from  which  they  suffer  irreparable  injury.  In  estab- 
lishing such  fact  the  surrounding  facts  and  circumstances  must 
be  considered. 
As  is  said  in  Wood  on  Nuisance,  638-9 : 

*'In  determining  the  question  of  nuisance  from  noise  or  vibra- 
tion, reference  is  always  to  be  had  to  the  locality,  the  nature  of 
the  trade  or  use  of  the  property  producing  it,  the  time  during 
which  it  exists,  the  intensity  of  the  noise  and  the  effects  produced 
thereby." 

In  the  case  of  HiUer  v.  Koehler,  68  0.  S.,  51,  Judge  Davis,  at 
page  56  in  his  opinion,  says: 

'*  Whether  it  be  a  case  of  injury  to  real  property,  or  a  case 
of  personal  annoyance  or  inconvenience,  or  of  interference  with 
the  comfortable  enjoyment  of  one's  property,  or  whether  the 
question  be  as  to  the  existence  of  a  nuisance,  or  as  to  the  extent 
of  the  alleged  injury,  or  as  to  whether  the  defendant's  act  caused 
the  injury,  and  though  the  inquiry  be  before  a  chancellor  or  a 
jury,  the  contiguity  of  the  alleged  nuisance  to  the  plaintiff's 
property  and  the  nature  of  the  vicinage  is  always  a  pertinent 
circumstance  to  be  considered.  The  matter  of  locality  may  be 
of  much  or  little  weight  in  arriving  at  a  conclusion,  nevertheless 
the  parties  have  the  right  to  have  the  controversy  heard  and  de- 
termined with  all  the  light  that  locality  may  throw  upon  it.  The 
mutual  interests  of  urban  population  require  this.  For  example, 
if  one  unnecessarily  erects,  maintains  and  operates  a  noisy, 
smoky  machine  shop,  or  rolling  mill,  in  the  midst  of  a  section  of 
a  city  or  town  already  wholly  given  up  to  residences,  possibly 
many  of  them  of  elaborate  design  and  great  costs,  there  would 
be  less  excuse  for  the  offender  in  so  using  his  own  property  than 
if  he  had  chosen  a  place  which  had  been  wholly  or  in  part  given 
up  to  trade  and  manufactures.  All  that  can  be  required  of  men 
who  engage  in  lawful  business  is  that  they  shall  regard  the  fit- 
ness of  locality.  In  the  residence  sections  of  a  city,  business  of 
no  kind  is  desirable  or  welcome.  On  the  other  hand,  one  who 
becomes  a  resident  of  a  trading  or  manufacturing  neighborhood, 
or  who  remains  while  in  the  march  of  events  a  residence  district 
gradually  becomes  a  trading  or  manufacturing  neighborhood, 
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should  be  held  bound  to  submit  »to  the  ordinary  annoyances,  dis> 
comforts  and  injuries  which  are  fairly  incident  to  the  reasonable 
and  general  conduct  of  such  business,  in  his  chosen  neighborhood. 
The  true  rule  would  be  that  any  discomfort  or  injury  beyond 
this  would  be  actionable ;  anything  up  to  that  point  would  not  be 
actionable.'* 

In  the  case  of  Ooodall  v.  Crofton,  33  0.  S.,  271,  the  second 
clause  of  the  syllabus  reads  as  follows : 

**When  a  party,  who  complains  that  a  business,  lawful  per  se, 
is  a  nuisance,  and  affects  his  property  injuriously  by  reason  of 
the  manner  in  which  it  is  conducted,  has  an  adequate  remedy 
in  an  action  for  damages,  he  must  establish  his  right  to  relief 
at  law,  before  equity  will  interfere  by  injunction. 


}> 


law,    ucxuic  «:vj[uitj'    vviii   iiiLCXxcic    tJj    xxijiAJj.v^uxvru. 

Judge  Ashburn,  in  the  opinion  of  the  court,  at  page  277, 
says: 

**A  court  of  chancery  may  interfere  by  injunction  when  the 
injury  is  conceded  or  is  clearly  established,  yet  the  power  should 
always  be  exercised  cautiously  and  be  sparingly  used.  Where 
the  business  complained  of  is  lawful,  and  conducted  in  the  most 
approved  and  orderly  manner,  in  a  place  where  there  are  in 
operation  numerous  establishments  of  kindred  description,  con- 
tributing to  the  needs  of  the  community,  ana  where  the  destruc- 
tion of  a  business  would  occasion  more  injury  to  the  defendant 
than  advantage  to  the  plaintiff,  the  chancellor  will  exercise  the 
high  prerogative  of  injunction  with  great  care  and  caution.'' 


Considering  now  the  application  of  the  foregoing  propositions 
of  law  in  connection  with  the  general  law  on  this  subject,  we 
have  a  lawful  business  in  itself  and  one  that  is  useful  and  neces- 
sary to  the  community,  and  which  the  public  good  requires  shall 
be  carried  on  by  some  persons  in  some  locality.  The  real  ques- 
tion is  whether  it  is  proper  and  right  that  it  be  carried  on  in 
the  locality  where  it  is  now  established. 

It  will  be  remembered  that  a  ravine  exists  at  the  eastern  bor- 
der of  this  territory  lying  fifteen  to  twenty  feet  from  the  level  of 
Lincoln  avenue  and  May  street,  where  plaintiffs,  respectively, 
reside.  That  the  defendants'  plant  was  located  in  this  ravine 
twelve  to  fifteen  feet  lower  than  Lincoln  avenue ;  that  other  busi- 
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ness  buildings  are  located  along  said  ravine  in  the  immediate 
neighborhood ;  that  two  railroads  are  operating  their  trains  day 
and  night  on  said  tracks;  that  said  railroads  were  there  and  were 
operating  long  before  plaintiffs  located  their  homes  on  Lincoln 
avenue  and  May  street. 

Is  it  not  reasonable  to  presume  that  plaintiffs,  in  possession 
of  all  these  facts,  could  have  foreseen,  that  in  the  large  and 
growing  city  of  Cincinnati,  the  march  of  business  would  sooner 
or  later  follow  the  line  of  these  railroads  and  convert  the  ad- 
jacent strips  of  land  into  business  uses?  As  said  by  Judge 
Davis  in  the  case  of  Eller  v.  Koekler,  68  0.  S.,  at  page  57 : 


All  that  can  be  required  of  men  who  engage  in  lawful  busi- 
ness is  that  they  shall  regard  the  fitness  of  locality.  Li  the  resi- 
dence sections  of  a  city,  business  of  no  kind  is  desirable  or  wel- 
come. On  the  other  hand,  one  who  becomes  a  resident  of  a 
trading  or  manufacturing  neighborhood,  or  who  remains  while 
in  the  march  of  events  a  residence  district  gradually  becomes 
a  trading  or  manufacturing  neighborhood,  should  be  held  bound 
to  submit  to  the  ordinary  annoyances,  discomforts  and  injuries 
which  are  fairly  incidental  to  the  reasonable  and  general  conduct 
of  such  business  in  his  chosen  neighborhood.  The  true  rule 
would  be  that  any  discomfort  or  injury  beyond  this  would  be 
actionable;  anything  up  to  that  point  would  not  be  actionable.^' 

The  doctrine  underlying  this  class  of  cases  is  grounded  upon 
the  gospel  rule  of  doing  unto  others  as  we  would  that  they  may 
do  unto  us.  ^'Sic  utere  tuo  ut  alienum  non  laedas"  is  borrowed 
from  the  Gospel  and  may  be  freely  translated :  So  reasonably  to 
use  thine  own  as  not  to  injure  another  in  the  reasonable  use  of 
his. 

As  before  stated,  the  land  upon  which  the  establishment  com- 
plained of  was  located  was  peculiarly  adapted  to  business  and 
manufacturing.  Its  location  by  reason  of  railroad  facilities  in- 
vited such  use;  and  notwithstanding  it  may  have  discommoded 
plaintiffs  and  rendered  their  homes  somewhat  uncomfortable, 
yet  we  can  not  say  that  defendant's  use  of  its  property  was 
unreasonable  in  its  relation  to  plaintiffs'  reasonable  use  of  theirs. 

**The  law  will  not  declare  a  thing  a  nuisance  because  it  is 
unpleasant  to  the  eye,  nor  because  the  property  of  another  is 
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rendered  less  valuable^  nor  because  its  existence  is  a  constant 
source  of  irritation  and  annoyance  to  others.  It  does  not  pan- 
der to  man's  taste,  nor  consult  their  mere  convenience.  It  simply 
guards  and  upholds  their  material  rights  and  shields  them  from 
unwarrantable  invasion." 

While  the  homes  of  these  plaintiffs  in  connection  with  a  large 
number  of  others,  constituted  in  themselves  a  residential  section 
or  neighborhood,  it  does  not  follow  that  they  are  free  to  com- 
mand the  use,  so  long  as  that  use  is  reasonable,  to  which  an  adja- 
cent district  may  be  utilized.  Such  appears  to  us  to  be  the  situ- 
ation here.  Consequently  plaintiffs,  obedient  to  the  law,  must 
submit  to  such  annoyances  and  discomforts  as  are  fairly  inci- 
dental to  the  use  of  this  adjacent  district  lying  along  said  rail- 
roads. 

We  therefore  hold  that  plaintiffs  have  failed  to  bring  their 
case  within  the  rules  of  law  entitling  them  to  an  injunction. 

The  injunction  heretofore  granted  is  dissolved  and  the  peti- 
tion is  dismissed,  for  which  an  entry  may  be  drawn  accordingly. 

Meals,  J.,  and  Grant,  J.,  concur. 


UABIUTY  FOK  VALUABLES  STOLEN  PROM  A  TRUCK 

DURING  TRANSIT. 

Court  of  Appeals  for  Wayne  County. 
The  Pennsylvania  Company  v.  Amelia  C.  Quinby.* 

Decided,  September  Term,  1916. 

Carriers — Loss  of  Baggage  by  Theft— Presumption  of  Negligence — Bur- 
den of  Proof  on  the  Initial  Carrier — Charge  of  Court, 

Where  a  trunk  Is  opened  and  valuables  stolen  therefrom  during  transit 
in  a  continuous  journey  over  a  number  of  connecting  lines,  a  pre- 
sumption arises  of  negligence  in  its  transportation,  and  in  an  action 
against  the  initial  carrier  for  the  loss  thus  sustained  the  burden  is 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  November  28,  1916. 
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on  the  said  carrier  to  show,  not  only  that  the  loss  did  not  occur 
on  its  own  line,  but  that  proper  care  was  exercised  to  prerent  the 
occurrence  of  such  a  loss. 

McCarty,  McClmtock  &  Armstrong,  for  plaintiff  in  error. 
A.  D.  Metz,  contra. 

Shieldb^  J. 

This  was  an  action  brought  by  the  defendant  in  error,  plaint- 
iff below,  to  recover  of  the  plaintiff  in  error,  defendant  below, 
the  value  of  certain  furs  and  clothing,  securely  packed  in  a  trunk, 
and  delivered  by  the  defendant  in  error  to  the  plaintiff  in  error 
at  Wooster,  Ohio,  on  September  22,  1913,  to  be  shipped  to  Dres- 
den, Germany,  via  Philadelphia  and  North  German  Lloyd's 
lines,  as  per  bill  of  lading  issued  and  delivered  to  the  defendant 
in  error  by  the  plaintiff  in  error  of  said  date,  and  for  which  the 
defendant  in  error  paid  to  the  plaintiff  in  error  the  sum  of  $1.13 
as  carriage  hire.  She  alleges  that  said  trunk  was  broken  open 
and  said  furs  were  taken  out  or  stolen  therefrom  in  transit  prior 
to  said  trunk  reaching  Dresden,  Germany.  She  further  says 
that  she  duly  performed  all  the  conditions  of  the  contract  on 
her  part,  but  that  the  said  company  did  not  safely  carry  and  de- 
liver said  furs  as  it  agreed  and  bound  itself  to  do,  but  negli- 
gently failed  to  do  so,  whereby  said  furs  were  wholly  lost  to  the 
plaintiff,  to  her  damage  in  the  sum  of  $1,985. 

Said  company  interposed  three  defenses;  first,  it  admits  that 
a  crated  trunk  was  delivered  to  it  at  Wooster,  Ohio,  on  the 
day  and  consigned  to  the  plaintiff  at  Dresden,  Germany,  as  in 
said  petition  stated,  and  that  it  agreed  to  transport  said  trunk 
over  its  own  lines  which  terminate  at  Pittsburgh,  Pennsylvania, 
and  with  respect  to  which  trunk  it  agreed  to  act  only  as  agent 
with  respect  to  the  portion  of  the  route  beyond  its  own  lines, 
and  it  denies  generally  the  other  allegations  of  the  plaintiff's 
petition ;  second,  that  the  plaintiff  knowingly  and  willfully  billed 
and  classified  the  contents  of  said,  trunk  as  linen,  and  neglected 
and  refused  to  disclose  to  the  defendant  the  true  contents  of 
said  trunk,  whereby  the  plaintiff  obtained  transportation  for 
said  trunk  at  less  than  the  regular  rates  then  established  by  said 
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company,  and  thereby  deprived  the  defendant  of  the  right  to 
be  compensated  in  proportion  to  the  value  of  said  goods  and  the 
consequent  risk  assumed,  in  violation  of  the  interstate  commerce 
laws  of  the  United  States;  third,  that  the  terms  and  conditions 
of  the  contract  for  the  carriage  of  said  trunk  are  contained  in 
the  second  section  of  said  bill  of  lading,  v^hich  is  as  follows : 

**  Section  2.  In  issuing  this  bill  of  lading  this  company 
agrees  to  transport  only  over  its  own  line,  and  except  as  other- 
wise provided  by  law  acts  only  as  agent  with  respect  to  the  por- 
tion of  the  route  beyond  its  own  line. 

'*No  carrier  shall  be  liable  for  loss,  damage,  or  injury  not  oc- 
curring on  its  own  road  or  its  portion  of  the  through  route,  nor 
after  said  property  has  been  delivered  to  the  next  carrier,  ex- 
cept as  such  liability  is  or  may  be  imposed  by  law,  but  nothing 
contained  in  this  bill  of  lading  shall  be  deemed  to  exempt  the 
initial  carrier  from  any  such  liability  so  imposed." 

To  the  foregoing  answer  a  general  denial  was  filed  by  the 
plaintiff.  The  plaintiff  recovered  a  verdict  and  judgment 
against  said  company  for  $1,602.06. 

Several  errors  alleged  to  have  occurred  on  the  trial  were  ar- 
gued as  grounds  for  the  reversal  of  said  judgment,  but  the  main 
ground  relied  upon  and  argued  was  that  the  court  below  erred 
in  charging  the  jury  that  said  company  having  received  and 
undertaken  to  transport  said  trunk,  as  stated,  the  burden  of 
proof  was  upon  it  to  prove  by  a  preponderance  of  the  evidence 
that  the  loss  of  said  trunk  did  not  occur  on  its  lines  to  relieve 
it  from  liability  for  such  loss,  and  that  it  exercised  due  care. 
Also  that  said  court  erred  in  charging  the  jury  as  to  the  liability 
of  the  initial  shipping  company. 

There  appears  to  be  little  or  no  controversy  between  the  par- 
ties hereto  as  to  the  facts  in  this  case,  the  uncontradicted  evi- 
dence showing  that  the  defendant  in  error  was  at  the  time  of 
their  shipment  the  owner  of  said  furs ;  that  they  were  placed  in 
a  trunk  and  locked ;  that  they  were  then  in  good  condition ;  that 
said  trunk  was  at  the  time  stated  delivered  to  the  plaintiff  in 
^rror,  the  Pennsylvania  Company,  at  the  city  of  Wooster,  Ohio, 
for  shipment  to  Dresden,  Germany;  that  the  charges  thereon 
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were  duly  paid ;  that  a  bill  of  lading  was  issued  therefor  by  the 
agent  of  said  company  at  said  city  of  Wooster  and  delivered  to 
the  defendant  in  error,  and  that  when  said  trunk  was  opened 
at  Dresden  said  furs  were  missing  and  found  to  have  been  taken 
out  of  or  stolen  from  said  trunk  in  transit  between  the  said 
cities  of  Wooster,  Ohio,  and  Dresden,  Germany,  but  where  said 
furs  were  taken  out  of  or  stolen  from  said  trunk  is  not  disclosed 
in  the  evidence,  although  it  does  appear  that  the  weight  of  said 
trunk  at  the  city  of  Baltimore,  Maryland,  was  some  thirty-seven 
pounds  less  than  it  was  when  shipped  from  the  said  city  of 
Wooster.  Passing  this  but  keeping  in  mind  that  said  trunk  was 
delivered  to  the  plaintiff  in  error  for  shipment  to  the  place  of 
destination  mentioned,  under  the  conditions  already  described, 
and  that  said  furs  were  found  missing,  at  the  place  named,  what 
duty,  if  any,  at  the  time  of  the  trial  of  said  case  devolved  upon 
the  plaintiff  in  error  to  show  the  degree  of  care  exercised  by  it 
over  said  trunk  on  its  lines  of  railroad,  in  view  of  the  allegations 
contained  in  said  petition  and  which  the  evidence  at  least  tended 
to  prove?  Granting  that  a  common  carrier  has  the  right  by 
contract  to  limit  its  liability  in  the  transportation  of  goods  for 
hire  over  different  routes,  does  this  fact  relieve  the  initial  ship- 
ping company  from  the  obligation  of  showing  that  the  loss,  if 
any,  did  not  occur  on  the  line  of  said  company?  The  plaintiff 
in  error  contends  that  the  loss,  if  any,  is  presumed  to  have  oc- 
curred while  the  last  or  delivering  shipper  had  the  custody  of 
said  furs,  and  that  no  presumption  arises  that  the  loss  occurred 
over  the  lines  of  the  plaintiff  in  error. 

The  contract  for  the  shipping  of  said  goods  having  been  made 
with  the  plaintiff  in  error,  and  the  loss  having  occurred  between 
the  time  of  their  shipment  and  delivery  to  their  destination,  not- 
withstanding the  exception  made  in  said  bill  of  lading,  we  are 
of  the  opinion  that  the  trial  court  did  not  err  in  charging  the 
jury  that  the  burden  of  proof  was  upon  the  plaintiff  in  error 
to  show  that  said  loss  did  not  occur  upon  its  lines  of  railroad. 
The  fact  that  said  furs  were  lost  or  stolen  somewhere  along  the 
lines  of  the  different  carriers  transporting  them  is  presumptive 
evidence  of  negligence,  and  to  relieve  the  plaintiff  in  error  from 
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such  presumption  we  think  it  was  its  duty  not  only  to  show  that 
the  loss  did  not  occur  on  its  lines,  but  also  to  show  that  proper 
care  was  exercised  to  prevent  it,  and  the  trial  court  in  so  instruct- 
ing the  jury,  in  our  judgment,  did  not  err.  This  view  appears  to 
be  supported  by  decisions  in  several  Ohio  reported  cases,  among 
which  are  Chraham  &  Co.  v.  Davis  &  Co.,  4  0.  S.,  362;  Union 
Express  Co.  v.  Graham,  26  0.  S.,  596;  Penna.  Co,  v.  Yoder,  25 
0.  C.  C,  32. 

Other  cases  in  other  jurisdictions  might  be  cited  sustaining 
the  same  doctrine.  It  follows  that  the  judgment  of  the  court 
of  common  pleas  will  be  affirmed. 

Powell,  J.,  and  Houck,  J.,  concur. 


COMPANY  ESTOPPED  FROM  DENYING 
LIABILITY. 

Ck>urt  of  Appeals  for  Portage  County. 

National  Insurance  Company,  op  Cincinnati,  v. 

J.  B.  BoBEBTS  &  Sons. 

Decided,  May  26,  1915. 

Fire  Insurance — Knowledge  of  the  Agent  Who  Wrote  the  Policy  is 
Knowledge  of  the  Company — As  to  the  Manner  in  Which  the  Store 
Room  Covered  by  the  Policy  is  Lighted — Condition  of  the  Policy 
with  Reference  to  Lighting  Held  io  Have  Been  Waived. 

When  the  agent  of  a  fire  insurance  company,  who  is  authorized  to 
make  contracts  of  insurance,  collect  the  premium  and  deliver  the 
policy,  knew  at  the  time  he  made  the  contract,  received  the 
premium  and  delivered  policy,  that  the  store  room  in  which  the 
stock  of  merchandise  insured  was  kept  was  lighted  hy  gas  generated 
on  the  premises,  the  insurer  is  bound,  in  case  of  a  loss  which  was 
covered  by  the  policy,  notwithstanding  the  policy  contained  a  con- 
dition that  "this  entire  policy  (unless  otherwise  provided  by  agree- 
ment endorsed  thereon  or  added  thereto)  shall  be  void  *  *  *  if 
illuminating  gas  or  vapor  be  generated  in  the  described  building 
(or  adjacent  thereto)  for  use  thereof,"  and  there  was  no  agreement 
endorsed  thereon,  permitting  the  generation  of  gas  on  the  prem- 
ises for  such  purposes. 
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J.  L.  Kohl  and  H.  T.  Loomis,  for  plaintiff  in  error. 
W.  J.  Beckley,  contra. 

Pollock,  J. 

This  is  an  action  in  error  brought  to  reverse  a  judgment  re- 
covered in  the  court  of  common  pleas  of  this  county,  in  an 
action  wherein  the  defendants  in  error  were  plaintiffs  and  the 
plaintiff  in  error  was  defendant. 

In  the  action  in  the  court  below  Boberts  &  Sons  brought  suit 
to  recover  on  a  policy  of  fire  insurance  issued  on  January  3, 
1912,  for  one  year,  covering  a  stock  of  dry  goods,  groceries, 
etc.,  which  on  the  22d  of  February,  1912,  was  destroyed  by  fire. 

They  allege  that  they  had  performed  all  the  conditions  of  said 
policy  to  be  performed.  To  this  petition  the  insurance  company 
filed  an  answer  containing  several  different  defenses,  but  it  is 
only  necessary  now  to  refer  to  what  was  denominated  the  sixth 
defense.  In  this  defense  it  was  alleged  that  the  policy  upon 
which  suit  was  brought  contained  a  condition  that: 

**Tbis  entire  policy  unless  otherwise  provided  by  agreement 
endorsed  thereon  or  added  thereto  shall  be  void  *  *  ,  *  if 
illuminating  gas  or  vapor  be  generated  in  the  described  build- 
ing (or  adjacent  thereto)  for  use  thereof." 

It  is  further  averred  that  Boberts  &  Sons  maintained  and 
operated  on  the  premises  a  certain  apparatus  for  generating 
illuminating  gas  from  gasoline  for  use  thereon,  and  so  kept, 
used  and  allowed  gasoline  in  said  premises;  that  it  was  not 
otherwise  provided  by  agreement  endx)rsed  on  said  policy  or 
added  thereto  as  provided  in  the  conditions  of  this  policy. 

To  this  answer  the  plaintiff  below  replied  that  at  the  time  that 
said  insurance  was  written  the  agent  of  the  defendant  company, 
who  had  authority  in  its  behalf  to  write  this  insurance  and 
deliver  the  policy,  made  examination  of  the  premises  and  well 
knew  the  manner  and  way  in  which  said  premises  and  buildings 
were  lighted  and  were  to  be  continued  to  be  lighted,  and  agreed 
that  said  provision  was  to  be  of  no  effect  and  force,  and  that 
no  change  was  made  in  the  condition  of  the  premises  in  that 
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regard  from  the  time  the  insurance  was  written  until  the  time 
of  the  fire. 

The  evidence  on  the  trial  of  this  case  showed  that  there  was 
no  written  application  for  this  insurance  made  and  signed  by 
the  plaintiffs  below,  but  that  the  agent  of  defendant  below  who 
made  the  contract  of  insurance  knew  before  and  at  the  time  he 
entered  into  the  contract  of  insurance,  that  the  building  was 
lighted  from  a  gasoline  plant  on  the  premises  which  generated 
gas  or  vapor;  that  this  agent  was  furnished  by  the  company 
with  blank  insurance  policies  executed  by  the  proper  officers  of 
the  company;  that  he  was  authorized  to  make  contracts  of  in- 
surance on  behalf  of  the  company,  fiU  in  the  blank  insurance 
policy,  collect  the  premium  and  deliver  the  policy. 

The  court  charged  the  jury  that  if.  at  the  time  of  the  issuing 
of  this  i)olicy,  the  agent  then  knew  that  the  building  was  then 
and  had  been  lighted  by  the  use  of  gasoline  turned  into  vapor — 
as  it  is  now  conceded  it  was  lighted — then  the  company  in  this 
case  is  estopped  from  setting  up  that  defense,  and  that  pro- 
vision of  the  policy  so  broken  would  not  defeat  the  plaintiffs 
in  their  right  of  recovery.  Objection  was  made  to  the  intro- 
duction of  evidence  showing  the  knowledge  of  the  agent  who 
insured  the  property  of  the  manner  the  building  was  lighted,  and 
also  to  the  charge  of  the  court  in  that  regard.  These  objections 
were  overruled  and  proper  exceptions  noted. 

It  is  held  with  practical  unanimity  by  the  courts  of  the  several 
states  that — ^notwithstanding  the  provisions  of  the  policy — an 
insurance  company  is  estopped  from  defending  on  the  ground 
that  the  policy  is  void,  even  if  the  manner  in  which  the  property 
was  being  used  at  the  time  of  the  insurance  was  prohibited  by 
the  provisions  of  the  policy,  if  no  application  stating  the  con- 
dition of  the  property  has  been  made  and  signed  by  the  insured, 
but  the  contract  of  insurance  has  been  made  by  the  agent  from 
his  own  knowledge,  and  he  at  the  time  he  was  entering  into  the 
insurance  had  full  knowledge  of  the  true  condition  of  the  prop- 
erty which  he  was  insuring,  and  the  agent  had  been  furnished 
with  blank  policies  of  insurance  by  the  insurance  company,  au- 
thorized to  make  contracts  of  insurance,  collect  the  premium  and 
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deliver  the  policy.  First  volume,  Clement  on  Fire  Insurance 
as  a  Valid  Contract,  page  416,  Rule  12 ;  and  page  418,  Rule  16 ; 
and  cases  cited  under  these  rules ;  and  Second  volume  of  same, 
page  106,  Rule  40 ;  and  page  350,  Rule  33,  and  cases  cited  under 
these  rules ;  First  Joyce  on  Insurance,  Section  282 ;  Peoples  Fire 
Insurance  Association  v.  Ooyne,  16  L.  R.  A.  (N.  S.),  and  note 
by  author  of  this  case ;  Western  National  Insurance  Co.  v.  Marsh, 
125  Pacific,  1094;  Hartley  v.  Pennsylvania  Ins.  Co.,  98  N.  W., 
198;  Bewnett  v.  North  British,  etc.,  Ins.  Co.,  81  N.  Y.,  373; 
Fanners  Ins.  Co.  v.  Nixon,  2  Col.  App.,  265. 

It  is  true,  that  the  reasons  given  by  the  several  courts  for 
their  decisions  are  not  uniform.  In  some  cases  it  is  based  on 
the  ground  of  a  waiver  by  the  agent  of  this  condition  of  the 
policy,  and  by  others  upon  the  ground  that  the  company  is 
estopped  by  the  action  of  its  agent  from  denying  that  the  policy 
was  void  from  its  inception.  But  whatever  the  reason  given, 
the  principle  underlyinf*  all  the  cases  rests  upon  the  legal  prin- 
ciple, that  the  facts  known  to  the  agent  at  the  time  he  entered 
into  the  contract,  within  his  apparent  authority,  are  the  knowl- 
edge of  the  company ;  and  that  a  fraud  would  be  perpetrated  if 
the  insurer  were  permitted,  after  a  loss  had  been  incurred,  to 
escape  a  liability  on  grounds  which  it  knew,  under  the  terms  of 
the  policy,  rendered  it  void  at  its  inception.  When  the  agent 
knew,  at  the  time  he  was  entering  into  the  contract,  that  the 
store  room  containing  the  property  insured  was  lighted  in  such 
a  manner  that,  according  to  the  conditions  of  the  policy,  the  in- 
surance was  void,  he  was  free  to  either  refuse  the  insurance  on 
the  property  or  accept  the  risk  in  the  condition  that  he  knew 
the  property  to  be  in.  He  did  the  latter,  and  the  company,  after 
the  loss,  should  not  be  permitted  to  deny  that  its  policy  had 
taken  effect. 

Roberts,  the  agent  of  the  insurer,  authorized  to  make  contracts 
of  insurance  in  its  behalf,  knew  that  the  policy  which  he  de- 
livered as  evidence  of  the  contract  was  void  and  that  the  insured, 
by  the  terms  of  that  policy,  had  received  no  consideration  for 
the  premium'  paid  and  was  deceived  in  the  belief  that  his  prop- 
erty was  insured  when  it  was  not.    To  prevent  the  perpetration 
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of  such  a  fraud  the  courts  have  very  generally  held  that  the 
insurer  can  not,  after  loss  of  the  property  covered  by  the  con- 
tract of  insurance,  escape  liability  by  taking  advantage  of  con- 
ditions that  it  knew,  through  its  agent,  at  the  time  it  entered 
into  the  contract,  rendered  the  policy  void. 

But  it  is  urged  that  the  Supreme  Court  of  this  state  has  held 
otherwise  in  the  case  of  Insurance  Company  v.  Tittts,  82  Ohio 
St.,  page  161.  In  that  case  the  policy  contained  a  provision  in 
regard  to  incumbrance  that  rendered  it  void,  similar  to  the 
provision  in  the  policy  in  this  action,  which  we  are  considering. 
The  facts  as  stated  by  the  court,  so  far  as  this  condition  of  the 
policy  is  concerned,  are  as  follows :  the  original  policy  was  for 
$600,  and  there  was  an  additional  insurance  added  to  this  policy 
of  $200.  At  the  time  of  the  original  insurance  the  property 
was  incumbered  with  a  mortgage  of  $2,500  which  was  noted  in 
the  policy.  After  the  insurance  this  mortgage  was  released  and 
a  mortgage  for  $4,000  placed  on  the  property.  The  insurance 
company,  as  a  defense  in  that  case,  alleged  that  subsequent  to 
the  issuing  of  that  policy  and  prior  to  any  loss  the  insured, 
without  any  agreement  therefor  being  endorsed  on  or  added  to 
the  policy  of  insurance,  violated  the  terms  and  conditions  of 
the  policy,  and  that,  at  the  time  of  the  loss  by  fire,  the  policy 
was  wholly  void.  No  place  in  the  statement  of  fact  or  in  the 
opinion  is  there  any  intimation  that  any  insurance  was  placed 
on  this  property  after  it  was  mortgaged  for  $4,000,  or  that 
the  agents  had  any  knowledge  of  the  increase  of  incumbrance 
at  the  time  they  made  the  additional  insurance,  except  in  a  re- 
quest to  charge  which  states  that  the  $200  additional  insurance 
was  added  to  the  $600  policy  after  the  agents  who  added  the 
additional  insurance  had  knowledge  of  the  subsequent  mort- 
gage. The  court,  neither  in  the  syllabus  of  the  case  nor  the 
opinion  refers  to  the.  fact  that  the  agent  who  entered  into  the 
contract  of  insurance  had  knowledge  at  the  time  the  insurance 
was  entered  into  of  this  additional  incumbrance.  All  they  say 
in  regard  to  the  knowledge  of  the  agent  in  the  syllabus  is, 
**  simply  because  its  agent  had  notice  or  knowledge  of  the  ex- 
istence of  a  mortgage  incumbrance  and  received  premiums." 
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We  think  that,  if  the  Supreme  Court  of  this  state  had  in- 
tended to  announce  a  principle  that  is  contrary  to  what  seems 
to  us  to  be  the  great  weight  of  authorities,  they  would  have 
said  so  in  terms  that  could  not  be  mistaken.  We  do  not  overlook 
the  fact  that  in  the  opinion  in  that  case  the  Supreme  Court  cites 
the  case  of  Northern  Assurance  Company  v.  Grandview  Build- 
ing Association,  183  U.  S.,  308.  This  case  sustained  the  prin- 
ciple contended  for  by  the  insurance  company.  This  case  was 
decided  by  a  divided  court,  and  the  courts  of  last  resort  in  a 
nxMnber  of  the  states  have,  after  referring  to  this  case,  refused 
to  follow  it,  notwithstanding  the  great  weight  that  is  usually 
given  to  a  decision  of  that  court. 

We  feel  that  the  principle  announced  by  the  great  majority 
of  the  courts  should  control  in  this  case;  that  the  delivery  by 
the  agent  of  the  insurer  of  the  policy  in  suit,  with  knowledge 
that  the  building  in  which  the  property  insured  was  kept,  was 
lighted  with  gas  generated  on  the  premises,  estops  the  insurance 
company  from  denying  liability  on  that  ground  in  regard  to  his 
property  which,  under  the  terms  of  policy,  would  render  the 
insurance  void. 

The  judgment  is  affirmed.    Exceptions  noted. 

Metcalfe,  J.,  and  Spence,  J.,  concur. 


SUFFICIENCY  OF  AN  AFFIDAVIT  IN  REPLEVIN. 

Court  of  Appeals  for  Muskingum  County. 

A.  B.  Smith  v.  Lizzie  Peasley. 

Decided,  November  18,  1916. 

Replevin — Proceeding  Properly  Based  on  Affidavit — Verified  hy  Attor- 
ney for  the  Plaintiff, 

An  affidavit  in  replevin  is  not  a  pleading,  and  its  verification  is  not 
governed  by  Section  11358,  limiting  the  causes  in  which  the  verifi- 
cation may  be  by  an  agent  or  attorney,  but  rather  by  Section  12052,. 
making  an  afiidavit  of  an  ageht  or  attorney  of  the  plaintiff  gufll- 
clent. 
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H.  C.  Wine,  for  plaintiff  in  error. 
A.  A,  George,  contra. 

HoucK,  J. 

Plaintiff  in  error  contends  that  the  common  pleas  court  erred 
in  sustaining  a  motion  to  the  affidavit  in  replevin  of  the  plaint- 
iff below,  the  plaintiff  in  error,  and  also  in  dismissing  the  peti- 
tion in  the  case.  The  affidavit  in  replevin  was  made  by  the 
attorney  for  the  plaintiff,  and  the  defendant  below,  the  defendant 
in  error,  urges  that  it  is  not  sufficient  in  law  because  it  does 
not  comply  with  the  provisions  of  Section  11358  of  the  General 
Code  of  Ohio.  Upon  the  other  hand,  the  plaintiff  in  error  con- 
tends that  the  verification  of  said  affidavit  in  question  was  made 
under  favor  of  Section  12052  of  the  General  Code  of  Ohio,  and 
that  the  same  is  in  full  compliance  with  law. 

Upon  an  examination  of  these  sections  of  the  General  Code, 
we  are  fully  convinced  that  the  claim  of  plaintiff  in  error  is 
sound.  An  affidavit  in  replevin  is  not  a  pleading,  and  therefore 
Section  11358  of  the  General  Code  does  not  apply  to  the  verifi- 
cation of,  or  as  to  who  is  authorized  in  a  replevin  case  to  make 
the  affidavit,  but  Section  12052  governs.  The  affidavit  under 
consideration,  as  we  view  it,  fully  complies  with  all  the  provi- 
sions of  Section  12052  of  the  General  Code.  Therefore,  from 
our  examination  of  the  record  in  this  case,  we  find  error  therein 
prejudicial  to  the  rights  of  the  plaintiff  in  error,  and  the  judg- 
ment of  the  common  pleas  court  is  reversed  and  the  cause  re- 
manded  to  that  court  with  instructions  to  overrule  the  motion 
to  the  affidavit  in  replevin  and  the  order  dismissing  the  peti- 
tion is  set  aside. 

Cause  remanded  to  the  common  pleas  court  with  instructions 
to  carry  out  the  order  of  this  court. 

Shields,  J.,  and  PowelLt,  J.,  concur. 
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MOTORCYCLIST  INJURED  BY  lARRICADE  ACROSS  THE  ROAD. 

Court  of  Appeal!  for  Licking  County. 

W.  S.  Gregg  bt  al  v.  Albert  B.  Clapham  et  al  • 

Decided,  March  Term,  1917. 

Negligence — Fence  Wire  Stretched  Across  a  County  Road  in  Process  of 
Improvement — Motorcycle  Collides  with  the  Wire  and  One  of  the 
Riders  is  Injured — Whether  or  Not  the  Road  Was  Closed  a  Question 
for  the  Jury — Charge  of  Court. 

1.  In  an  action  for  injuries  resulting  from  a  motorcycle  colliding  with 

an  obstruction  in  the  road,  placed  there  by  contractors  as  a 
barricade  while  the  road  was  being  improred,  it  is  not  error  to 
charge  the  Jury  that  if  the  machine  "was  being  driven  at  a  higher 
rate  of  speed  than  twenty  miles  an  hour  at  the  time  of  the  accident, 
then  the  boys  so  riding  and  driving  the  machine  were  violating 
the  laws  of  Ohio,  and  such  act  would  be  evidence  of  negligence  on 
their  part,  and  should  be  considered  by  you  on  the  subject  of  con- 
tributory negligence." 

2.  Nor  was  It  error  to  refuse  to  charge  that  "if  you  find  from  the  evi- 

dence that  the  witness  Beaver,  in  the  management  of  the  motor- 
cycle, did  not  use  ordinary  care  and  that  his  want  of  ordinary 
care  was  the  proximate  cause  of  Leon  Clapham's  injuries,  then 
the  said  Leon  Clapham  is  charged  with  the  negligence  of  said 
Beaver,  and  there  can  be  no  recovery  in  this  action." 
2,  Whether  or  not  the  barricade  which  had  been  placed  across  the 
road  made  it  a  closed  road,  was  a  question  of  fact  for  the  jury, 
to  be  determined  in  the  light  of  the  surrounding  circumstances 
and  the  law  applicable  to  the  case. 

Marshall  &  O'Neil  and  Fitzgibbon,  Montgomery  &  Black,  for 
plaintiffs  in  error. 
Phil,  B.  Smyihe,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  seeking  to  reverse  the  judgment 
of  the  Common  Pleas  Court  of  Licking  County,  Ohio.    The  par- 

•For  previous  opinion  in  the  same  case,  see  Brownfleld  v.  Clapham,  25 
C.C.(N.S.j,443. 
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ties  here  stand  in  the  reverse  order  to  that  in  which  they  stood 
in  the  court  .below.  The  petition,  in  substance,  averred  that  the 
plaintiff  was  the  father  of  one  Leon  Olapham,  who  was  under 
eighteen  years  of  age  and  who  lived  with  and  was  supported 
by  the  plaintiff,  and  the  plaintiff  was  entitled  to  the  services  of 
the  said  Leon  Olapham;  that  on  the  13th  day  of  July,  1913, 
the  board  of  county  commissioners  of  Licking  county,  Ohio,  was 
engaged  in  repairing  a  certain  public  road  running  from  Newark 
to  Granville  in  said  county,  by  covering  the  surface  of  said  road 
with  cement  or  concrete;  that  on  said  date  the  defendants, 
W.  B.  Gregg  and  H.  D.  Fletcher,  were  partners,  and  as  such 
partners  were  engaged  in  performing  the  work  of  said  repair  un- 
der a  contract  with  said  board  of  county  commissioners,  whereby 
said  board  paid  said  Gregg  and  Fletcher  a  certain  definite  sum 
of  money  for  furnishing  the  materials  and  the  labor  necessary 
for  said  repair;  that  on  said  13th  day  of  July,  1913,  said  road 
was  open  for  travel  and  was  on  said  date,  and  for  a  long  time 
prior  thereto,  in  general  use  by  the  traveling  public  with  the 
knowledge  and  consent  of  said  defendants ;  that  on  said  day  the 
defendants  had  stretched  a  wire  across  said  road  and  about 
three  feet  above  the  surface  thereof,  and  said  wire  was  in  such 
a  position  on  said  day,  and  that  said  wire  was  not  marked  or 
located  by  any  signal  or  device  to  warn  passengers  on  said  road 
that  the  same  was  in  such  position,  and  said  wire  could  not  be 
seen  by  persons  in  vehicles  on  said  road ;  that  on  said  day,  while 
said  Leon  Clapham  was  lawfully  traveling  on  and  over  said 
road  on  a  motorcycle,  and  without  any  fault  or  negligence  on 
his  part,  he  ran  into  and  against  said  wire  and  was  thrown  with 
great  violence  to  the  surface  of  said  concrete,  suffering  thereby 
a  broken  nose,  a  broken  jaw  and  a  fracture  of  his  skull,  and  was 
otherwise  bruised  and  injured;  that  by  reason  of  said  injuries 
the  plaintiff  was  thereby  deprived  of  the  services  of  said  Leon 
Olapham,  to  his  damage  in  the  sum  of  one  thousand  dollars. 

The  plaintiff  further  alleges  in  his  petition  that  he  had  ex- 
pended the  sum  of  $367.25  in  the  necessary  and  proper  care  of 
the  said  Leon  Clapham  by  reason  of  said  injuries,  and  that  said 
injuries  were  caused  by  the  negligence  and  carelessness  of  the 
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defendants  in  stretching  said  wire  across  said  road  and  leaving 
the  same  unguarded,  and  in  not  providing  some  method  of 
warning  travelers  of  its  presence  in  said  location.  That  the 
injuries  complained  of  were  without  fault  on  the  part  of  said 
Leon  Olapham  and  were  caused  by  the  negligence  of  the  defend- 
ants, and  prayed  for  judgment  against  said  defendants  in  the 
sum  of  $1,367.25. 

The  answers  filed  by  said  defendants  were  in  the  nature  of 
general  denials  to  all  of  the  material  allegations  contained  in 
plaintiff's  petition,  and  further  alleged  that  whatever  injuries 
resulted  to  the  said  Leon  Olapham  were  caused  by  his  own  fault 
and  negligence  and  not  by  the  fault  of  the  defendants,  or  either 
of  them. 

The  cause  was  submitted  to  a  jury  and  a  verdict  returned  in 
favor  of  the  plaintiff  in  the  sum  of  $300.75.  The  usual  motion 
for  a  new  trial  was  filed,  heard  and  overruled,  and  a  judgment 
entered  on  the  verdict.  A  bill  of  exceptions  was  prepared,  con- 
taining all  of  the  testimony  and  evidence  offered  at  the  trial  be- 
low, together  with  a  petition  in  error,  and  was  filed  in  this  court 
for  review. 

Numerous  grounds  of  alleged  error  are  set  forth  in  the  peti- 
tion in  error,  but  we  do  not  deem  it  necessary  to  discuss  any 
of  the  alleged  errors,  save  and  except  those  urged  by  counsel 
for  plaintiff  in  error  in  oral  i^ument. 

As  one  of  the  grounds  for  a  reversal  of  the  judgment  below 
learned  counsel  for  plaintiff  in  error  insist  that  Leon  Olapham 
was,  at  the  time  when  he  received  the  injuries  complained  of, 
a  trespasser.  We  have  examined  the  bill  ot  exceptions  with  ref- 
erence to  this  alleged  claim  and  we  are  free  to  say  that  from  the 
proven  facts  upon  this  question,  and  applying  the  law  applicable 
thereto  as  to  who  is  or  who  is  not  a  trespasser,  we  are  bound 
to  and  do  reach  the  conclusion  that  this  claim  of  alleged  error 
is  not  well  taken. 

It  is  further  urged  that  the  trial  judge  refused  to  give  a  special 
request  offered  by  defendants  below  with  reference  to  Leon  Olap- 
ham being  guilty  of  negligence  per  se  which  resulted  in  the  in- 
juries he  received.    We  have  examined  the  record,  but  have 
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been  unable  to  find  any  such  written  request  so  refused  by  the 
trial  judge.  On  page  312  of  the  bill  of  exceptiouB,  we  find  that 
counsel  for  defendants  below  requested  the  court  before  argu- 
ment, in  writing,  to  give  to  the  jury  the  following  instruction, 
which  was  given  by  the  court: 

'*If  you  find  from  the  evidence  that  the  motorcycle  was  beinc 
driven  at  a  higher  rate  of  speed  than  twenty  miles  per  hour  at 
the  time  of  the  accident,  then  the  boys  so  riding  and  driving  said 
machine  were  violating  the  laws  of  Ohio,  and  such  act  would  bt 
evidence  of  negligence  on  their  part  and  should  be  considered 
by  you  upon  the  question  of  contributory  negligence. 


jf 


This  charge  as  to  the  law  was  given  at  the  request  of  the  de- 
fendants below,  and  we  do  not  see  how  they  can  now  complain. 
We  think  as  a  proposition  of  law  it  is  sound  and  applicable 
to  the  proven  facts  in  the  case  at  bar. 

Counsel  for  plaintiffs  in  error,  as  another  ground  for  a  rever- 
sal of  the  judgment  in  this  case,  insist  that  the  trial  judge  was  in 
error  when  he  refused  to  charge  upon  the  subject  of  imputed 
negligence,  as  contained  in  the  special  request  found  on  page 
316  of  the  bill  of  exceptions,  which  was  requested  to  be  given  by 
the  defendants  below,  and  which  the  court  refused  to  give.  This 
special  request  reads  as  follows: 

"If  you  find  from  the  evidence  that  the  witness  Beaver,  in  the 
management  of  the  motorcycle,  did  not  use  ordinary  care,  and 
that  his  want  of  ordinary  care  was  the  proximate  c{iuse  of  Leon 
Clapham 's  injuries,  then  the  said  Leon  Clapham  is  charged  with 
the  negligence  of  said  Beaver,  and  there  can  be  no  recovery  in 
this  action." 

We  do  not  feel  it  necessarj''  to  discuss  at  length  this  propo- 
sition of  law.  We  think,  upon  its  face,  it  clearly  shows,  in  the 
light  of  the  established  facts  in  this  case,  that  if  the  court  had 
given  this  charge  it  would  have  been  improper.  We  are  free  to 
say  that  in  our  opinion  the  court  committed  no  error  in  refusing 
to  give  this  request  to  the  jury. 

It  is  strenuously  urged  by  the  plaintiff  in  error  that  the  road 
in  question  was  not  opened  for  public  travel,  but  that  it  was  so 
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barricaded  and  protected  by  the  defendants  below  that  It  was 
not  an  open  road,  but  was,  in  fact  and  in  law,  a  closed  road. 
The  question  as  to  whether  or  not  the  road  at  the  time  of  the  in- 
jury complained  of  was  or  was  not  a  closed  road  was  a  question 
of  fact  to  be  determined  by  the  jury  in  the  light  of  the  evidence 
offered  upon  this  subject  and  the  law  applicable  thereto,  as 
charged  by  the  court.  The  jury  having  passed  upon  this  fact, 
and  found  adversely  to  the  defendants  below,  from  our  examina- 
tion of  the  general  charge  and  propositions  of  law  submitted  to 
the  jury  bearing  upon  this  question  we  are  bound  to  and  do 
hold  that  there  is  no  prejudicial  error  in  this  respect  in  the 
record.  The  general  charge  of  the  court  covers  every  phase  of 
the  case  at  bar,  and,  as  we  view  it,  was  a  clear  and  concise  state- 
ment of  each  and  all  of  the  propositions  of  law  applicable  and 
pertinent  to  the  established  facts,  and  covered  each  and  all  of  the 
issues  raised  by  the  pleadings  in  the  case. 

Upon  our  examination  of  the  record  in  this  case  we  can  reach 
but  one  conclusion,  and  that  is  that  there  is  no  error  contained 
therein  which  is  in  any  way  prejudicial  to  the  substantial  rights 
of  the  plaintiffs  in  error,  and,  therefore,  the  judgment  of  the 
common  pleas  court  is  affirmed. 

Powell,  J.,  concurs. 
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ANCESTRAL  AND  NON-ANCESTRAL  PROPERTY  DISTINGUISHED- 

Ck)urt  of  Appeals  for  Mahoning  County. 

Albert  J.  Beight  v.  Mary  C.  Organ  bt  al. 

Decided,  February  Term,  1917. 

Wills — Estates  hy  Devise — Estates  by  Purchase — Ancestral  and  Non- 
Ancestral  Property, 

Where  a  testator  In  his  last  will  and  testament  provides  as  follows, 
"I  give,  devise  and  bequeath  to  my  daughter,  A.  T.,  my  farm  In 
Poland  Township,  on  which  I  now  reside,  consisting  of  one  hun- 
dred acres  of  land,  to  be  to  her  and  her  heirs  and  assigns  forever, 
providing  she  pay  to  the  executor  or  executors  of  my  estate,  the 
sum  of  four  thousand  dollars.  *  *  *  The  money  arising  from 
the  sale  of  my  farm,  as  hereinbefore  bequeathed  to  my  daugnter, 
A.  T.,  *  *  *  shall  than  be  divided  share  and  share  alike. 
*  *  *  I  do  hereby  nominate  and  appoint  my  son  J.  T.  without 
bond,  executor  of  this  my  last  will  and  testament,  and  give  him 
full  power  to  convey  my  farm  to  my  daughter,  A.  Y."  creates  and 
invests  said  daughter  with  an  estate  by  "purchase''  and  not  by 
"devise." 

Farb^  J. 

This  cause  comes  into  this  court  on  appeal  from  the  court  be- 
low. Adam  Yarian,  late  of  Poland  tov^rnship,  this  county,  died 
testate  August  31,  1910,  and  thereafter  his  last  will  and  teata- 
ment  was  duly  admitted  to  probate  in  the  probate  court  of  this 
county.  Said  decedent  was  twice  married ;  his  first  wife  left  one 
child  surviving  her,  Rebecca  Yarian  Beight,  who,  at  her  decease, 
left  the  following  named  children :  Albert  J.  Beight,  Bolandus 
E.  Beight  and  Mary  C.  Organ.  By  the  second  wife,  whom  tes- 
tator survived,  the  following  named  children  were  born :  John 
Yarian,  Elizabeth  Crum,  Samantha  Bummel,  Anna  Yarian  and 
Jonas  Yarian. 

By  the  terms  of  said  last  will  and  testament  it  was  provided, 
among  other  things,  in  Item  II  as  follows : 

**I  give,  devise  and  bequeath  to  my  daughter,  Anna  Yarian, 
my  farm  in  Poland  township,  on  which  I  now  reside,  consisting  of 
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one  hundred  acres  of  land,  to  her  and  her  heirs  and  assigns  for- 
ever, providing  she  pay  to  the  executor  or  executors  of  my  es- 
tate the  sum  of  four  thousand  dollars  on  or  before  three  years 
from  the  date  of  my  decease.'* 

And  in  the  second  paragraph  of  the  same  item  the  following 
language  is  used: 

**The  money  arising  from  the  sale  of  my  farm,  as  hereinbefore 
bequeathed  to  my  daughter,  Anna  Yarian,  and  all  my  personal 
property  moveable  property,  household  furniture  and  money  and 
valuable  papers,  which  I  leave  at  my  decease,  shall  be  equally 
divided,  share  and  share  alike." 

And  at  the  conclusion  of  said  will  it  is  provided  as  follows : 

'*!  do  hereby  nominate  and  appoint  my  son,  Jonas  Tarian, 
without  bond,  executor  of  this,  my  last  will  and  testament,  and 
give  him  full  power  to  convey  my  farm  to  my  daughter,  Anna 
Yarian,  or  if  she  should  not  elect  to  take  the  farm  at  the  price 
mentioned,  then  my  executor  shall  sell  the  farm  to  the  purchaser 
or  purchasers  the  same  as  I  could  have  done  if  I  were  living." 

Jonas  Yarian  qualified  as  executor  of  said  will  and  the  said 
Anna  Yarian,  having  elected  to  take  said  farm  upon  the  condi- 
tions above  named,  paid  to  said  executor  the  sum  of  four  thou- 
sand dollars  and  received  in  turn  from  him  a  deed  for  said  farm, 
dated  April  3,  1911,  which  deed  is  now  of  record  in  this  county. 
The  said  Annd  Yarian  died  June  3,  1911,  unmarried,  intestate 
and  without  issue,  and  left  surviving  her  the  brothers  and  sisters 
above  named  of  the  full  blood,  her  only  heirs  at  law. 

Jonas  Yarian  qualified  as  administrator  and  duly  adminis- 
tered her  estate.  Said  farm  was  sold  and  the  proceeds  distrib- 
uted equally  among  her  brothers  and  sisters  above  named. 

Albert  J.  Beight,  son  of  decedent  Anna  Yarian 's  sister  of  the 
half  blood,  Rebecca  Yarian  Beight,  filed  a  petition  for  partition 
in  the  court  below  on  April  4,  1915,  claiming  to  be  a  tenant  in 
common  of  said  Poland  township  farm ;  that  it  was  an  estate  by 
devise,  instead  of  by  purchase,  and  therefore  ancestral  rather 
than  non-ancestral  property.  To  this  petition  general  denials 
were  filed  by  the  brothers  and  sisters  of  Anna  Yarian,  deceased. 
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Jadg^ment  was  rendered  for  defendants  in  the  court  below  and 
comes  to  this  court  on  appeal. 

The  whole  issue  is  whether  the  language  of  said  will  above 
quoted  creates  an  estate  by  ** devise"  or  "purchase";  if  by 
devise  it  is  ancestral  property  and  Section  8573,  G.  C,  ap- 
plies ;  if  by  purchase  then  it  is  non-ancestral  property,  and  Sec- 
tion 8574,  G.  C.,.  applies. 

Counsel  for  petitioner,  in  a  well  prepared  brief  and  in  oral 
argument  cites  and  relies  upon  Paragraph  3  of  above  Section 
8573,  which  provides  that  if  an  intestate  leave  no  husband  or 
wife,  an  ancestral  estate  shall  pass  to  and  vest  in  the  brothers 
and  sisters  of  the  blood  of  the  ancestor  from  whom  the  estate 
came  or  their  legal  representatives  whether  of  the  whole  or  half 
blood,  and  it  is  urged  that  the  foregoing,  taken  in  connection 
with  the  fore  part  of  said  Item  II,  as  follows: 

**I  give,  devise  and  bequeath  to  my  daughter,  Anna  Yarian, 
my  farm  in  Poland  township," 

is  suflScient  to  determine  it  to  be  ancestral  property;  that  is, 
it  is  urged  that  in  order  that  defendants  prevail,  it 
must  be  absolutely  determined  that  said  estate  came  to  Anna 
Yarian,  not  by  descent,  devise  or  deed  of  gift,  as  provided  in 
said  Section  8574,  G.  C,  or,  in  other  words,  counsel  relies  partly 
on  the  above  wording,  "I  give,  devise  and  bequeath"  to  deter- 
mine the  issue  here. 

The  foregoing  is  and  long  has  been  the  usual  and  customary 
language  used  as  introductory  to  an  item  of  a  will,  and  might 
be  determinative  of  the  issue,  if  no  other  and  different  language 
were  used;  it  must  be  observed,  however,  that  to  determine  the 
meaning  of  a  will  it  must  be  read  and  considered  all  together 
and  the  latter  part,  i&  different  from  that  which  precedes,  must 
prevail. 

Counsel  for  appellant  cites  Patterson  v.  Lamson,  45  0.  S.,  77, 
which  does  not  seem  in  point  with  the  case  at  bar,  unless  it  is 
paragraph  4  of  the  syllabus,  which  holds  that  where  a  father 
purchased  and  paid  for  land  for  a  wedding  gift  to  his  daughter, 
and  the  vendor  conveyed  directly  to  the  daughter,  and  the 
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daughter  died  intestate  and  without  issue,  that  the  title  did  not 
come  to  her  by  deed  of  gift  from  an  ancestor.  Nor  is  the  case  of 
Brower  v.  Hunt,  18  0.  S.,  311,  believed  to  be  in  point.  The  27 
Ency.  of  L.  (2d  Ed.),  300  and  303,  is  cited  to  support  the  con- 
tention that  the  character  of  the  estate  is  determined  by  the 
legal  title,  and  numerous  Ohio  cases  are  quoted  as  sustaining 
that  view,  which  is  correct  but  does  not  determine  the  issue  here ; 
for  while  equities  are  inheritable,  the  course  of  descent  is  con- 
trolled by  the  legal  title.  Many  other  Ohio  cases  are  cited,  to- 
gether with  1  Rockers  Ohio  Probate  Practice,  Sections  907  to 
912,  all  of  which  discuss  and  properly  define  estates  by  ** devise," 
b«t  do  not  clarify  the  mental  atmosphere  in  the  case  at  bar  be- 
cause the  term '' devise"  is  defined  only  generally  and  abstractly, 
and  by  no  means  in  a  comparative  sense  with  ''purchase,"  as 
it  must  be  in  the  case  at  bar.  The  foregoing  authorities  therefore 
must  be  held  to  apply  it  in  its  generally  accepted  sense,  which 
Mr.  Bouvier  defines  in  Volume  1,  at  page  861,  as  follows : 

"Devise.  A  gift  of  real  property  by  a  last  will  and  testa- 
ment." 

In  3  ''Words  and  Phrases,"  p.  2047,  it  is  defined: 

"The  term  'devise'  is  the  proper  term  to  be  used  in  a  will  to 
denote  a  gift  of  real  property" 

and  citing  many  cases  in  which  it  is  so  defined. 

"A  'devise'  is  a  gift  of  real  property  by  a  last  will  and  testa- 
ment." In  re  Daily's  Estate,  89  N.  Y.  Suppl.,  538;  Eathaway 
v.  Smith,  65  Atl.,  1058;  2  Words  &  Phrases  (2d  Series),  29. 

And  so  the  authorities  might  be  multiplied.  Was  the  farm 
a  gift  to  Anna  Yarian  or  did  the  testator  use  the  term  "de- 
vise" in  a  broader  sense  or  inadvertently  t 

Mr.  Bouvier,  in  Volume  3,  at  page  2771,  defines  "purchase" 
as  follows: 

"Purchase,  A  term  including  every  mode  of  acquisition  of 
estate  known  to  the  law,  except  that  by  which  an  heir  on  the 
death  of  his  ancestor  becomes  substituted  in  his  place  as  owner 
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by  operation  of  law."  2  Washh.  on  B.  Prop,,  5th  Ed.,  401; 
Hoyi  V.  Van  Alstyne,  15  Barb.  (N.  Y.),  568;  McCariee  v.  Orph. 
Asylum  Assn.,  18  Am.  Dec,  516. 

A  title  by  purchase  is  one  that  is  vested  in  a  person  by  his  own 
act  or  agreement.    2  Blk.  Com.,  241. 

A  title  by  devise  is  a  title  by  purchase.  Allen  v.  Bland,  134 
Ind.,  78;33N.  E.,774. 

In  its  more  limited  sense,  purchase  is  applied  only  to  such 
acquisitions  of  lands  as  are  obtained  by  way  of  bargain  and 
sale  for  money  or  some  other  valuable  consideration.  Cruise, 
Dig.  title  30,  Sees.  1-4;  Hurst  v.  Dippo,  1  Dall.  (U.  S.),  2,  I  L. 
Ed.,  19;  32  Cyc,  1264-1265;  64  8.  W.,  792;  32  Cyc,  1267; 
8  Words  &  Phrases,  p.  6983;  Qrcmt  v.  Bennett,  96  111.,  535; 
4  Words  (&  Phrases  (2d  Series),  61. 

In  Carder  v.  Commrs,  16  0.  S.,  at  page  369,  it  is  said : 

**  Every  lawyer  knows  that  title  by  purchase  is  title  by  any 
means  except  descent,  and,  of  course,  includes  title  by  devise." 

The  foregoing  are  partly  common  law  definitions,  but  the 
common  law  is  the  basis  of  the  Ohio  statutes  on  the  same  sub- 
ject, except  the  statutes  limit  or  extend  the  provisions  of  the 
common  law  as  the  case  may  be,  and  the  foregoing  are  princi- 
pally for  the  purpose  of  comparison.  The  English  common  law 
has  been  so  far  modified  in  this  state  as  to  create  the  two  classes 
by  statute,  ancestral  and  non-ancestral  property,  and  so  Mr. 
Walker  defines  it  in  his  American  Law  (10th  Ed.),  at  page  392, 
as  follows : 

''I  am  here  speaking  of  the  doctrines  of  the  English  law.  In 
this  country,  or  at  least  in  this  state,  they  have  been  so  far  al- 
tered, that  ancestral  property,  as  will  be  seen  hereafter,  in- 
cludes all  realty  acquired  from  an  ancestor,  either  by  descent, 
devise  or  deed  of  gift,  where  blood  is  the  only  consideration ;  and 
purchased  property  includes  realty  acquired  in  any  other  way." 

And  continuing  the  author  very  pertinently,  at  page  418,  ob- 
serves as  follows: 

"By  ancestral  property,  then,  is  meant  that  realty  which  came 
to  the  intestate  from  his  ancestor,  in  consideration  of  blood,  and 
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without  a  pecuniary  'equivalent,'  and  which  must  have  come 
either  by  descent  or  devise  from  a  now  dead  ancestor,  or  by  deed 
of  actual  gift  from  a  living  one." 

The  foregoing  is  unmistakably  to  the  effect  that  ancestral  prop- 
erty is  properly  acquired  where  blood  is  the  orUy  consideration. 
And  again  the  author  observes  as  follows: 

''And  by  non-ancestral  property  is  meant  all  personalty,  and 
that  realty  which  came  to  the  intestate  in  any  other  way,  whether 
by  purchase  from  his  ancestor  or  from  a  stranger,  for  an  equiva- 
lent paid,  or  by  actual  gift  from  a  stranger,  so  that  the  consider- 
ation of  blood  is  out  of  the  question;  for  this  makes  the  sole 
distinction." 

In  the  foregoing  the  author  amplifies  his  definition,  making  his 
distinctions  very  clear.  Therefore,  "ancestral"  property  un- 
der the  Ohio  statute  is  property  which  comes  from  an  ancestor, 
the  only  consideration  for  which  is  "blood"  or  relationship,  and 
without  a  peciwiiart/  equivalent.  *  *  Non-ancestral ' '  property  com- 
prehends all  other  kinds  and  there  is  no  refuge  from  that  con- 
clusion. The  foregoing  is  supported  by  the  above  author  at 
pages  391,  410  and  411,  and  by  27  Ency.  of  L.  (2d  Ed.),  p.  301, 
where  it  is  said : 

"New  acquisitions  and  acquired  estates.  By  new  acquisition 
is  meant  an  estate  which  the  intestate  acquired  by  his  own  exer- 
tion or  industry,  or  by  will  or  deed  from  a  stranger  to  his  blood. 
In  other  words,  it  is  an  estate  obtained  by  any  means  other  than 
by  descent,  gift,  or  gratuitous  devises  from  an  ancestor." 

The  farm  in  question  was  not  a  gratuitous  devise;  it  was, 
therefore,  a  "new  acquisition. "  West  v.  Williams,  15  Ark.,  682 ; 
Frick  Coke  Co.  v.  Langhead,  302  Pa.  St.,  172;  52  Atl.,  172; 
Brewster  v.  Benedict,  14  0.,  368. 

In  the  case  of  Martin  et  al  v.  Martin,  135  S.  W.,  348,  it  is 
held  that  land  is  considered  a  "new  acquisition"  if  derived  from 
any  source  other  than  by  descent,  devise  or  gift  from  any  rela- 
tive in  the  parental  line,  as  by  a  son  from  father  or  mother  for 
a  valuable  consideration.  Frauenthal,  J.,  in  the  opinion  observes, 
as  folloirs: 
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''If  the  estate  is  obtained  by  any  means  other  than  descent, 
gift  or  gratuitous  devise,  then  it  is  a  new  acquisition. 


>i 


Other  parts  of  said  opinion  are  to  the  same  effect.  And  the 
case  of  Brown  v.  Whaley  et  al,  58  0.  S.,  654,  is  cited,  the  syllabus 
of  which  reads  as  follows: 

''A  deed  of  real  estate  from  a  father  and  mother  to  their 
daughter,  in  consideration  of  our  love  and  affection  for  our 
daughter,  and  in  consideration  of  the  dutiful  obedience  and 
faithful  services  to  us  of  our  daughter,  and  in  further  considera- 
tion of  one  dollar  to  us  in  hand  paid  by  our  said  daughter,  is 
not  a  deed  or  gift,  and  the  t^tle  acquired  under  such  deed  came 
to  the  daughter  not  by  deed  of  gift  but  by  purchase." 

And  at  pages  665  and  666,  Burket,  J.,  in  the  opiidon  quotes, 
with  manifest  approval,  the  above  paragraphs  from  Walker's 
American  Law,  and  further  observes  as  follows : 

''how  then  shall  it  be  solved  when  the  considerations  are  thus 
mixed.  The  title  came  either  by  deed  of  gift  or  by  purchase.  It 
could  not  come  by  both ;  and  legally  speaking,  il  could  not  come 
partly  by  deed  of  gift  and  partly  by  purchase.  The  law  as 
above  quoted  from  Walker  solves  the  question.  He  says  that 
to  make  ancestral  property  •  •  •  there  must  be  no  other 
consideration  than  that  of  blood.  Here  there  was  other  and 
additional  consideration  and  therefore  the  title  came  not  by  deed 
of  gift.  Afl  the  title  came  not  by  deed  of  gift  it  came  by  pur- 
chase.   •    •    • 

"Moreover,  the  consideration  of  one  dollar  alone  is  sufficient 
to  support  tjie  deed  as  between  the  parties,  and  to  give  it  the 
character  of  being  upon  a  valuable  consideration,  as  contra-dis- 
tinguished from  a  good  consideration." 

It  is  true  that  the  foregoing  is  merely  dictum,  but  it  clearly 
indicates  by  what  process  of  reasoning  a  conclusion  was  reached, 
and  is  in  point  in  the  case  at  bar. 

Adam  Yarian  provided  that  his  daughter  should  pay  to  hii 
executor  or  executors  the  sum  of  four  thousand  dollars  and  upon 
that  cojidition,  and  no  other,  she  should  receive  a  deed  from  his 
executor;  and  for  such  deed  he  had  a  perfect  right  to  make 
provision,  and  which  was  in  full  keeping  with  his  own  definitely 
expressed  purpose  as  stated  in  the  second  paragraph  of  Item  II : 
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'*The  money  arising  from  the  sale  of  my  farm." 

Adam  Yarian  regarded  it  as  a  sale,  for  he  expressly  so  stated, 
and  very  properly  so,  for  by  no  process  of  reasoning  could  it 
be  considered  a  gratvdtous  devise.  No  doubt  the  testator  believed 
that  his  daughter  Anna  was  getting  her  own  share  of  his  estate 
aside  from  the  payment  of  said  $4,000,  but  if  so,  it  is  not  de- 
terminable or  divisible  here.  All  that  said  will  carried  as 
gratuitous  to  Anna  was  the  option  in  her  favor  to  purchase  at 
the  price  fixed.  She  elected  to  take  under  said  option,  paid 
the  price,  received  a  deed  and  beyond  question  took  the  estate 
by  purchase,  making  it  non-ancestral  property ;  but  suppose  it 
should  be  held  to  be  ancestral  property,  the  effect  of  such  hold- 
ing would  be  to  divert  $4,000  from  the  estate  of  Anna  Yarian, 
deceased,  from  its  proper  channels  of  descent,  to  the  estate  of 
Adam  Yarian,  deceased,  from  which  it  must  follow  partly  dif- 
ferent lines  of  descent,  thereby  working  injustice  and  injury 
to  the  heirs  of  Anna  Yarian.  Such  is  contrary  to  the  spirit  of 
the  laws  relating  to  such  property  in  this  state. 

Judgment  is  therefore  rendered  for  defendants  and  the  peti- 
tion dismisbed. 

•  • 

PoiiLOCK,  J.,  and  MuTCAiiPB,  J.,  concur. 
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YOUNG  WOMAN  INJURED  BY  A  COmE  MILL. 

Court  of  Appeals  for  Hamilton  County. 

The  p.  &  C.  Schneider  Company  v.  Lulu  Wagner. 

.    Decided,  May  22,  1916. 

Negligence— Clerk  Struck  by  the  Revolving  Handle  of  a  Coffee  Mill— 
Machine  Not  Inherently  Dangerous  and  No  Basis  Presented  for  Re- 
covery. 

There  Is  nothing  inherently  dangerous  about  a  coffee  mill  which  is 
operated  hy  hand  and  is  equipped  with  a  large  balance-wheel  in 
motion  for  a  short  time  after  the  operator  ceases  to  propel  it,  and 
there  can  be  no  recovery  by  a  clerk  in  a  grocery  who  passed  such 
a  mill  before  the  handle  ceased  to  revolve  and  was  struck  by  it  and 
injured. 

Cohen,  Mack  &  Hurtig,  for  plaintiff  in  error. 

Samuel  L.  Hagans  and  BlacJc,  Swing  &  Black,  contra. 

Jones  (E.  H.),  P.  J. 

The  plaintiff  below,  Lulu  Wagner,  was  employed  by  the  de- 
fendant company  as  a  clerk  in  its  grocery.  There  was  in  this 
grocery  a  large  coffee-mill  operated  by  hand.  Upon  the  side  of 
this  coffee-mill  was  a  large  fly-wheel,  to  the  rim  of  which  was  at- 
tached a  handle.  Between  the  end  of  this  handle  and  the  wall  or 
shelving  there  was  a  space  of  seventeen  and  one-half  inches. 
Some  employee  who  had  used  this  mill  had  left  the  wheel  in 
motion,  and  Miss  Wagner  while  in  the  performance  of  her  duties 
and  while  passing  through  the  space  above  described  was  strudr 
by  the  revolving  handle  and  severely  injured.  She  recovered 
a  judgment  below  for  $2,500.  This  proceeding  is  brought  to 
reverse  the  judgment. 

The  petition  charges  the  company  with  negligence  in  four 
particulars : 

1st.  Failure  to  guard  said  mill,  alleging  that  it  is  a  danger- 
ous machine. 
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2d.  Placing  of  the  mill  in  a  dangerous  position,  with  a  space 
of  not  more  than  two  feet  between  it  and  the  shelves. 

3d.  Allowing  trash,  boxes  and  other  material  to  accumulate 
in  the  aisle  so  that  there  was  not  sufficient  space  to  allow  one  to 
pass  in  safety. 

4th.    Another  clerk  left  said  mill  revolving  rapidly. 

The  answer  admits  the  employment  of  Miss  Wagner,  the  busi- 
ness in  which  defendant  was  engaged,  and  denies  everything  else 
in  the  petition. 

At  the  close  of  plaintiff's  evidence  below,  and  again  at  the 
close  of  all  the  evidence,  defendant  moved  for  an  instructed  ver- 
dict upon  the  ground  that  no  act  on  the  part  of  defendant  con- 
stituting negligence  was  shown.  The  overruling  of  these  mo- 
tions by  the  trial  judge  is  principally  relied  upon  for  a  reversal 
of  the  judgment.  The  question  thus  raised  being  fundamental 
is  entitled  to  first  consideration,  and  disposes  of  the  case,  in  the 
view  we  take  of  it. 

The  evidence  shows  that  the  injury  received  by  Miss  Wagner 
was  a  serious  one.  But  while  most  injuries  from  violence  are  the 
result  of  crime  or  of  culpable  negligence  on  the  part  of  some 
one,  it  is  not  always  so.  Many  personal  injuries  are  received 
for  which  the  law  provides  no  remedy  or  recompense.  Negli- 
gence, in  its  legal  sense,  is  the  failure  to  exercise  ordinary  care 
— not  the  highest  degree  of  care.  It  was  ordinary  care  that  de- 
fendant in  error  owed  to  Miss  Wagner.  Wherein  did  he  fail 
to  exercise  it?  What  act  of  negligence  by  him  was  the  direct 
and  proximate  cause  of  her  injury  ?  Should  he  in  the  exercise  of 
ordinary  care  have  foreseen  the  injury  as  the  probable  result 
of  the  coffee-mill  or  its  revolving  wheel?  These  are  questions 
raised  by  the  record  and  briefs  in  this  case,  and  must  be  an- 
swered. We  can  give  but  one  answer,  namely,  that  there  is  no 
evidence  to  support  the  judgment  below.  The  result  of  that 
judgment  is  to  exact  from  the  one  against  whom  it  was  rendered 
a  very  high  and  unreasonable  degree  of  care. 

There  was  nothing  inherently  dangerous  about  the  coffee-mill. 
It  can  not  be  regarded  as  a  dangerous  machine.  To  leave  the 
wheel  in  motion,  with  the  power  removed,  in  the  place  and  under 
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the  conditions  described,  can  not  be  actionable  negligence.  The 
danger,  if  any,  was  as  obvious  to  Miss  Wagner  as  to  any  one 
else.  If  there  was  danger  she  should  have  avoided  it  by  going 
another  way,  or  by  keeping  away  from  the  handle  while  passing 
through  the  aisle.  There  was  a  way  by  which  she  could  have 
reached  the  part  of  the  store  to  which  she  was  going  without 
passing  the  mill. 

But  in  deciding  this  case  against  her  we  do  not  act  upon  the 
theory  that  she  was  negligent,  and  for  that  reason  can  not  re- 
cover. This  reversal  is  upon  our  conviction  that  there  is  in  the 
record  no  evidence  of  negligence  on  the  part  of  the  defendant. 

The  injury  might  have  been  avoided  by  the  exercise  of  great 
care.  Such  care  is  not  exacted  by  the  law.  In  law's  domain 
this  occurrence  must  be  regarded  as  an  accident,  for  which  no 
one  is  answerable  and  for  which  no  remedy  is  provided. 

The  judgment  will  be  reversed,  and  the  judgment  which  the 
lower  court  should  have  rendered  will  be  entered  here. 

Judgment  reversed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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CONDITIONS  PRECEDENT  TO  RECOVERY  UNDER  A 

BREACH  OF  GUARANTY. 

Court  of  Appeals  for  Williams  County.  ^ 

Bell  Brothers  v.  Kobinson  et  al. 

Decided,  November  10,  1916. 

Bales — BtalHon — Breach  of  Guaranty — Return  and  Acceptance  of  An- 
other— Conditions  Precedent  to  Recovery  of  Damages,  When. 

A  contract  for  the  sale  of  a  stallion  guaranteed  that  he  should  he  a 
"satisfactory  sure  breeder,"  provided  he  keeps  in  as  sound  and 
healthy  condition  as  he  now  is  and  has  proper  care  and  exercise, 
and  the  contract  further  provided  that  in  case  of  a  breach  the 
seller,  agreed  to  take  the  stallion  back  and  the  purchaser  agreed  to 
return  him  and  accept^  another  of  equal  value.  Held:  That  in 
the  event  of  a  breach  the  duty  to  return  the  stallion  was  a  con- 
dition precedent  to  the  right  to  recoup  damages  in  an  action 
brought  to  recover  the  purchase  price. 

R,  L.  Starr,  D,  A.  Webster  and  Ross  W.  Funck,  for  plaintiffs 
in  error. 

C.  A,  Bowersox  and  Edwand  Qaudern,  contra. 

Richards^  J. 

On  December  13,  1911,  A.  N.  Robinson  &  Son  purchased  of 
Bell  Brothers  a  Percheron  stallion  named  Idem,  and  as  a  part 
of  the  contract  a  written  guaranty  was  made  and  delivered, 
reading  as  follows: 

' '  Guarantee. 

*'We  have  this  day  sold  the  Percheron  Stallion  'Idem'  No. 
78705  (82891)  to  A.  N.  Robinson  &  Son  of  Bryan,  Ohio,  in 
consideration  of  the  sum  of  sixteen  hundred  dollars,  and  we 
guarantee  the  said  stallion  to  be  a  satisfactory  sure  breeder, 
provided  the  said  stallion  keeps  in  as  sound  and  healthy  con- 
dition as  he  now  is  and  has  proper  care  and  exercise. 

''If  the  said  stallion  should  fail  to  be  a  reasonably  sure 
breeder  with  the  above  treatment,  we  agree  to  take  the  said 
stallion  back,  and  the  said  A.  N.  Robinson  &  Son  agrees  to 


M  COURT  OP  APPEALS. 

Bell  Bros.  t.  Robinson.  [VoL  27  (N.8.) 

accept  another  imported  Percheron  Stallion  of  equal  value  in 
his  place,  the  said  stallion  *Idem'  No.  78705  (82891)  to  be  re- 
turned  to  us  at  Wooster,  Ohio,  in  as  sound  and  healthy  condi- 
tion as  he  now  is  by  April  1st,  1913. 

Si^ed:  Bbll  Bbob. 

Accepted:  A.  N.  Bobinson. 

**  Dated  at  Wooster,  Ohio,  this  thirteenth  day  of  December, 
1911." 

At  the  same  time  the  purchaser  executed  and  delivered  to 
Bell  Brothers  two  cognovit  notes,  each  in  the  sum  of  $800,  in 
payment  of  the  purchase  price  of  the  stallion.  The  notes  not 
being  paid,  two  several  actions  were  brought  on  them  and  judg- 
ment on  each  entered  pursuant  to  the  authority  contained  in 
the  instruments.  Subsequently  Robinson  made  due  application 
to  the  court  in  which  the  judgments  had  been  rendered  to  have 
the  same  suspended  or  vacated,  setting  up  certain  claimed  de- 
fenses to  the  promissory  notes,  and  silch  proceedings  were  had 
that  these  judgments  were  suspended  or  vacated  and  the  de- 
fendant Robinson  let  in  to  make  such  defenses  as  he  had.  The 
two  actions  were  consolidated  and  the  defendant  filed  an  answer, 
and,  subsequently,  an  amended  answer  and  cross-i)etition. 

In  this  pleading  he  sets  up  the  guaranty  and  avers  itfi  breach 
and  ensuing  damages,  and  further  avers  by  way  of  counter- 
claim, that  he  maintained  a  suitable  sta;ble  and  kept  and  at- 
tended said  stallion  for  breeding  purposes,  and  that  by  reason 
of  the  failure  of  the  stallion  to  comply  with  the  terms  of  the 
guaranty  he  was  damaged  in  the  sum  of  $1,800.  He  further 
avers  as  a  second  counter-claim  that  the  stallion  was  not  a  satis- 
factory sure  breeder,  nor  a  reasonably  sure  breeder,  as  guar- 
anteed, and  that  had  he  been  as  warranted  the  defendant  would 
have  received  for  the  services  of  the  stallion  the  sum  of  $2,700 
and  more,  and  that  by  reason  of  the  failure  of  the  stallion  to 
comply  with  the  terms  of  the  guaranty  he  was  damaged  in  the 
sum  of  $1,800.  The  defendant  in  his  pleading  further  sets 
up  that  after  the  judgments  were  taken  on  the  cognovit  notes 
executions  were  issaed  thereon  and  levied  upon  a  certain  other 
stallion  owned  by  him,  and  that  by  direction  of  the  plaintifib 
the  same  was  taken  possession  of  by  the  sheriff  and  plisxSnl  and 
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kept  in  a  livery  stable  for  a  long  period  of  time,  and  was  there- 
npon  sold  to  pay  the  expenses  of  his  keeping.  He  avers  that 
by  reason  of  these  facts  he  has  been  damaged  in  the  sam  of 
$1,100,  for  which  he  asks  judgment. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
defendant,  A.  N.  Robinson,  the  jury  finding  against  the  plaint- 
iffs and  further  finding  that  the  defendant  Bofoinson  waa  en- 
titled to  recover  upon  his  amended  answer  and  cross-petition 
the  sum  of  $843.83.  This  proceeding  in  error  is  brought  to 
reverse  this  judgment,  numerous  errors  being  assigned. 

The  vital  and  controlling  fact  in  this  case  is  the  written  con- 
tract of  guaranty  entered  into  between  the  parties,  and  their 
rights  depend  very  largely  upon  the  proper  construction  to  b€> 
placed  on  that  instrument.  It  is  to  be  expected  that  much 
diversity  in  language  will  be  found  in  the  various  guarantees 
which  parties  make  in  the  sale  of  property,  and  because  of  this 
diversity  of  language  various  decisions  have  been  rendered  which 
at  first  sight  may  appear  to  be  in  conflict,  but  which  on  a  closer 
examination  are  seen  to  turn  upon  the  language  of  the  particu- 
lar instrument  of  writing  under  consideration  by  the  court. 
The  written  instrument  in  this  case  guarantees  that  the  stallion 
shall  be  a  ''satisfactory  sure  breeder,  provided  the  said  stallion 
keeps  in  as  sound  and  healthy  condition  as  he  now  is  and  has 
proper  care  and  exercise."  The  contract  of  guaranty  further 
provides  that  if  the  stallion  should  fail  to  be  a  reasonably  sure 
breeder  with  the  above  treatment,  "we  agree  to  take  the  said 
stallion  back,  and  the  said  A.  N.  Bobinson  &  Son  agrees  to 
accept  another  imported  Percheron  Stallion  of  equal  value  in 
his  place,  the  said  stallion  'Idem'  •  •  •  to  be  returned  to  us  at 
Wooster,  Ohio,  in  as  sound  and  healthy  condition  as  he  now 
is  by  April  1st,  1913."  This  instrument  must  be  supplemented 
by  the  fact  that  evidence  was  introduced  tending  to  show  a 
subsequent  oral  agreement  between  the  defendant  and  Mr.  Zogg, 
a  representative  of  the  plaintiffs,  by  which  the  guaranty  was 
extended  for  another  year  or  another  season,  and  some  evi- 
dence was  offered  tending  to  show  that  th«  horse  was  tendered 
back  to  Mr.  Zogg.  The  plaintiffs  deny  that  such  agreement 
WB8  made  and  deny  that  Mr.  Zogg  baJd  any  autiliority  tb  nu&e 


86  COURT  OF  APPEALS. 


BeU  Bros.  v.  Robinson.  [VoL  27  (N.&) 


any  such  agreement  or  to  accept  a  tender  of  the  horse.  The 
evidence  further  discloses  that  the  stallion  was  taken  sick  and 
died  suddenly  on  or  about  July  8,  1914.  It  is  not  claimed  that 
the  stallion  was  ever  returned  by  Robinson  to  Bell  Brothers  at 
Wooster,  or  at  any  other  place. 

The  plaintiffs  insist  that,  even  if  the  evidence  disclose  a  breach 
of  the  guaranty,  the  defendant  can  not  recover  any  damageis, 
because  of  the  failure  to  return  the  stallion  to  'W^ooster  and  to 
accept  another  as  provided  by  the  terms  of  the  contract.  In 
the  absence  of  a  contract  fixing  the  remedies  of  a  purchaser 
of  property  for  a  breach  of  guaranty,  the  law  itself  provides  the 
remedies  to  which  the  purchaser  may  resort  for  such  breach. 
No  doubt,  however,  eian  exist  that  the  parties  to  a  contract  of 
sale,  accompanied  with  a  guaranty,  have  full  power  to  prescribe 
what  course  shall  be  pursued  in  the  event  of  a  breach.  The 
law  gives  to  parties  competent  to  contract  as  full  authority  to 
agree  on  the  course  to  be  pursued  in  the  event  of  a  breach  of 
the  same,  as  it  does  to  make  the  contract  of  sale  itself,  and,  if 
the  contract  provides  conditions  to  be  performed  by  the  buyer 
in  case  of  a  breach,  the  buyer  must  comply  with  such  condi- 
tions before  he  can  claim  damages  by  reason  of  the  breach. 
This  would  seem  to  be  an  elementary  proposition  of  law  and 
is  sustained  alike  by  reason  and  authority.  Authorities  which 
hold  that  the  buyer  has  an  option  to  pursue  either  the  remedy 
named  in  the  contract  or  other  remedies  allowed  by  law  in  the 
absence  of  contract,  base  their  conclusions  on  contracts  that 
are  construed  to  grant  an  option  to  the  purchaser.  Certainly 
if  the  terms  of  the  guaranty  are  such  that  the  purchaser,  in  the 
event  of  a  breach,  is  not  required  to  return  the  property,  but 
has  an  option  so  to  do,  then  the  return  of  the  property  would 
not  be  a  prerequisite  to  the  maintenance  of  his  claim  for  dam- 
ages. The  principle  is  well  stated  in  James  v.  Bekkeddkl,  10 
N.  D.,  120;  86  N.  W.  Rep.,  226. 

A  good  illustration  of  the  rule  may  be  found  in  the  case  of 
Oltmanns  Bros.  v.  Poland,  142  S.  W.  Rep.,  653.  That  was  a 
case  involving  a  guaranty  on  the  sale  of  a  stallion  that  he  should 
be  a  satisfactory  and  sure  breeder,  provided  he  had  proper  care 
and  ez^cise,  and  if  he  failed  to  be  satisfactory  and  a.  sore 
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breeder  with  the  above  treatment,  the  seller  agreed  to  take  the 
stallion  back  and  give  to  the  purchaser  another  stallion  of  equal 
value,  provided  he  was  returned  to  the  seller's  barns  in  as  sound 
and  healthy  condition  as  at  the  time  of  sale.  Unlike  the  case 
at  bar,  the  contract  did  not  specifically  state  that  the  purchaser 
agreed  to  accept  another  stallion,  but  nevertheless  the  court 
construed  the  course  to  be  pursued,  in  the  event  of  a  breach, 
as  exclusive,  and  denied  relief  to  the  purchaser  without  a  re- 
turn of  the  horse  within  the  time  specified.  In  view  of  the  pro- 
visions of  the  guaranty  in  the  instant  case,  by  which  the  sellers 
"'agree  to  take  the  said  stallion  back,''  and  Robinson  '^ agrees 
to  accept  another,"  there  would  seem  to  be  no  room  for  doubt 
as  to  the  interpretation  to  be  placed  on  the  contract  under  re- 
view, in  the  event  of  a  breach. 

The  principle  is  further  illustrated  by  the  case  of  Standing 
Stone  Natl.  Bank  v.  Walser  et  al,  162  N.  C,  53 ;  77  S.  E.  Rep., 
1006.  Gases  which  hold  the  buyer  has  an  election  of  remedies 
are  easily  reconcilable  when  careful  attention  is  given  to  the 
language  of  the  guaranty  employed  in  such  cases.  For  in- 
stance, the  contract  in  the  case  of  Love  &  Co.  v.  Ross  et  al,  89  la., 
400,  provided  that  in  the  event  of  a  breach  the  purchaser 
'* could"  return  the  stallion.  That  language,  of  course,  only 
gives  the  purchaser  the  option  so  to  do  and  does  not  deprive 
him  of  any  other  remedy. 

The  contract  in  the  case  of  Hefner  v.  Haynes,  89  la.,  616; 
57  N.  W.  Rep.,  421,  provided  that  if  the  horse  did  not  give 
satisfaction  it  '"may  be  exchanged  for  another,"  and  this,  of 
course,  was  held  to  give  an  option  to  the  purchaser. 

The  contract  in  the  case  of  Eyer$  v.  Haddem,  70  Fed.  Rep., 
648,  was  construed  by  the  court  to  give  an  option  of  remedies 
to  the  purchaser  and  it  was  held  that  the  terms  of  the  contract 
were  such  as  not  to  make  it  obligatory  upon  the  purchasers  to 
return  the  horse.  The  court  uses  this  language  in  the  course 
of  the  opinion  (page  651) : 

''It  only  says  that  upon  his  delivery  to  the  sellers  without 
cost,  if  as  sound  and  in  as  good  condition  as  when  purchased, 
the  sellers  wUl  replace  him  with  another  horse.  It  is  only  by 
construction  that  any  obligation  can  be  put  upon  the  purchas- 
ers to  return  the  horse." 
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The  difference  between  that  case  and  the  one  at  bar  is  appar- 
ent when  it  is  remembered  that  Bobinson  ''agrees  to  accept  an- 
other" stallion.  See  also  Kemp  v.  Freeman,  42  111.  App.,  500, 
501 ;  RoweU  V.  Oleson,  32  Minn.,  288,  290,  and  McCormick  Har- 
vesting Machine  Co,  v.  Fields,  90  Minn.,  161. 

The  difference  between  the  case  last  cited  and  the  one  now 
under  consideration  is  apparent  when  it  is  noticed  that  in  the 
Minnesota  case  the  provision  was  applicable  only  in  the  event 
that  the  machine  did  not  work  well,  and,  as  stated  by  the  court 
on  page  164,  the  provision  had  no  reference  to  the  manner  in 
which  the  machine  was  made  or  the  material  used  or  its  dur- 
ability, while  in  the  case  now  under  consideration  the  provi- 
sion is  specifically  made  as  broad  in  terms  as  the  language  of 
the  guaranty  itself. 

Many  other  cases  might  be  cited,  but  it  is  unnecessary.  The 
cases  are  collected  and  reviewed  and  the  distinctions  indicated 
in  a  note  to  Wasatch  Ofthard  Co,  v.  Morgan  Canning  Co.,  12 
L.  R.  A.  (N.S.),  540. 

The  language  of  the  contract  relating  to  a  return  of  the  stal- 
lion in  the  event  of  a  breach  of  the  warranty  is  imperative, 
and,  in  the  absence  of  a  compliance  by  the  purchaser  with  the 
provision  for  a  return  of  the  stallion  within  the  time  limited, 
he  can  not  avail  himself  of  the  breach  when  an  action  is  brought 
to  recover  the  purchase  price.  The  rule  as  thus  announced 
is  clearly  enunciated  in  35  Cyc,  437,  438. 

It  is  not  important  to  determine  the  extent  of  authority  in- 
vested in  Zogg  as  a  representative  of  plaintiffs,  for,  if  he  had 
full  authority,  and  if  the  contract  for  an  extension  of  time 
was  made  as  claimed  by  the  defendant,  still  the  horse  was  not 
returned  within  the  time  as  thus  extended. 

On  the  trial  of  the  case  the  defendant  assumed  the  burden 
of  proof,  and  having  introduced  his  evidence  and  rested,  the 
plaintiffs  introduced  their  evidence  and  rested.  Thereupon  the 
plaintiffs  moved  the  court  to  instruct  the  jury  to  bring  in  a  ver- 
dict for  the  plaintiffs,  which  motion  the  court,  on  consideration, 
overruled.  This  motion  could  not  properly  have  been  granted 
unless  on  all  the  issues  involved  the  plaintiffs  were  entitled  to 
a  directed  verdict.    For  the  reasons  already  given  the  plaintiflji 
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would  have  been  entitled  to  a  directed  verdict  in  so  far  as  the 
claims  set  forth  in  the  petitions  and  the  first  and  second  counter- 
claims of  the  defendant  are  concerned,  but  it  could  not  be  said, 
as  a  matter  of  law,  that  the  defendant  was  not  entitled  to  any 
damages  on  account  of  the  issuance  and  levy  of  executions  on 
the  other  stallion  and  his  sale  to  pay  the  cost  of  his  keeping 
while  so  held  under  levy.  The  court,  therefore,  committed  no 
error  in  overruling  the  motion  for  a  directed  verdict.  This  is- 
sue, however,  seems  to  have  been  given  but  little  attention  dur- 
ing the  trial  of  the  case.  Evidence  was  offered  tending  to  show  that 
much  of  the  long  delay  which  ensued  after  the  levies  and  before 
the  sale  was  at  the  instance  and  request  of  the  defendant  Robin- 
son, and  of  course  he  would  not  be  entitled  to  damages  result- 
ing from  any  delay  which  he  himself  brought  about.  Whether 
there  was  any  delay  and  ensuing  damage  for  which  the  plaint- 
iffs are  liable  should  be  left  to  the  jury  under  appropriate 
instructions  from  the  court.  On  a  retrial  of  the  case  the  only 
issue  for  submission  to  the  jury  would  be  the  issue  arising  on 
this  branch  of  the  case. 

For  the  reasons  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Judgment  reversed,  and  cause  remanded. 

Ghittbnden,  J.,  and  Kinkade,  J.,  concur. 


FROSKCUTiON  FOR  PALURB  TO  PROVIDE  FOR 

MINOR  CHILDREN. 

Court  of  Appeals  for  Licking  Countj. 

Ralph  Baker  v.  State  of  Ohio.* 

Decided,  March  Term,  1917. 

Parent  and  Childr—Indicttnent  Charging  Failure  to  Support  Two  or 
More  OhUdren—Not  Open  to  Attfick  Because  tJie  Charge  a9  to  Both 
or  All  of  the  Children  is  Contained  in  One  Count,  When. 

it  ]m  not  error,  under  an  indictment  charging  the  defendant  with  failure 
to  support  his  two  minor  children  under  sixteen  years  of  age,  to 

•Affirming  Btate  v.  Baker,  19  N.P.(N.a),463. 
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adjudge  him  guilty  with  respect  to  one  of  said  children  and  not 
guilty  with  respect  to  the  other,  and  to  impose  sentence  in  the 
one  case,  in  default  of  bond  conditioned  upon  his  providing  said 
neglected  child  with  a  proper  home,  food  and  clothing  in  the  fu- 
ture, where  no  objection  was  made  to  the  form  of  the  indictment 
in  the  trial  court 

Kihler  &  Kibler  for  plaintiff  in  error. 

Chas.  L.  Flary,  Prosecuting  Attorney,  contra. 

HoucK,  J. 

Error  is  here  prosecuted  in  which  it  is  sought  to  reverse  a 
judgment  of  conviction  of  the  common  pleas  court  wherein  the 
plaintiff  in  error,  the  defendant  below,  was  convicted  upon  an 
indictment  found  by  the  grand  jury  of  Licking  county,  in  which 
he  was  charged  with  failing  to  support  his  two  minor  children. 
The  indictment  contained  but  one  count,  and  no  motion  or  de- 
murrer was  filed  to  the  indictment  by  the  accused.  The  defend- 
ant entered  a  plea  of  not  guilty  to  the  charge  contained  in  the 
indictment,  and  in  open  court  waived  his  right  to  a  jury  trial, 
and  the  cause  was  submitted  to  the  trial  judge,  to  be  heard  and 
determined  by  him  upon  the  evidence  and  the  law.  Trial  was 
had,  and  the  defendant  was  acquitted  as  to  the  charge  made 
against  him  in  the  indictment  of  failing  to  provide  for  his  minor 
son,  John  Baker,  but  he  was  found  guilty,  as  charged  in  the  in- 
dictment, of  failing  to  provide  for  Bussell  Baker.  The  trial 
judge  made  a  finding  of  facts  and  conclusions  of  law,  which  are 
as  follows : 

**This  day  came  the  parties  and  this  cause  came  on  for  trial 
upon  the  indictment  and  the  plea  of  not  guilty  made  by  the  de- 
fendant herein,  and  by  consent  of  the  parties  a  jury  was  waived 
and  this  cause  submitted  to  the  court  upon  the  indictment,  plea 
and  the  evidence.  And  the  court  being  fully  advised  in  the 
premises  on  the  request  of  the  defendant  that  its  conclusions  of 
fact  be  stated  separately  from  its  conclusions  of  law,  find,  as  its 
conclusion  of  fact  that : 

'  *  Prom  the  first  day  of  May,  1915,  until  the  date  of  the  finding 
of  the  indictment  herein,  the  said  defendant  was  the  father  of 
John  Baker,  of  the  age  of  fifteen  years,  Bussell  Baker,  of  the 
age  of  five  years,  both  being  under  the  age  of  sixteen  years,  and 
that  said  children  were  residents  of  Licking  .county,  Ohio ;  that 
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the  defendant  did  not  fail,  neglect  or  refuse  to  provide  the  daid 
John  Baker  with  a  necessary  and  proper  home,  care,  food  and 
clothing  during  the  time  named  in  said  indictment,  and  that  the 
said  defendant  was  able,  by  reason  of  his  personal  labor  and 
earnings  to  provide  said  John  Baker  with  the  necessary  and 
proper  home,  care,  food  and  clothing;  that  the  said  defendant 
did  fail,  neglect  and  refuse  to  provide  Bussell  Baker  named  in 
said  indictment  with  the  necessary  and  proper  home,  care,  food 
and  clothing  during  said  period. 

^' And  as  its  conclusions  of  law  upon  the  facts  found,  the  couii; 
find  that  the  said  defendant  is  not  guilty  as  charged  in  said  in- 
dictment of  failing,  neglecting  and  refusing  to  provide  John 
Baker  with  necessary  and  proper  food,  home,  care  and  clothing, 
and  that  the  said  defendant  is  guilty  of  failing,  neglecting  and 
refusing  to  provide  the  said  Russell  Baker  with  the  necessary  and 
proper  home,  care,  food  and  clothing  during  said  time  as  charged 
in  said  indictment.  To  which  finding  of  the  court,  as  to  the  said 
Russell  Baker,  the  defendant  excepts. 

'  *  It  is  therefore  adjudged  by  the  court  that  the  said  defendant 
is  not  guilty  as  charged  in  said  indictment  of  failing,  neglecting 
and  refusing  to  provide  the  said  John  Baker  with  necessary  and 
proper  home,  care,  food  and  clothing  as  charged  in  said  indict- 
ment. 

"And  it  is  further  adjudged  by  the  court  that  the  said  defend- 
ant is  guilty  of  failing,  neglecting  and  refusing  to  provide  the 
said  Russell  Baker  with  the  necessary  and  proper  home,  care, 
food  and  clothing  as  charged  in  said  indictment.  To  which  judg- 
ment of  the  court,  finding  the  said  defendant  guilty  as  to  said 
Russell  Baker,  the  defendant  excepts. 

'*It  is  therefore  ordered  and  adjudged  by  the  court  that  un- 
less the  said  defendant  forthwith  appear  before  this  court  and 
enter  into  a  bond  to  the  state  of  Ohio  in  the  sum  of  five  hundred 
($500)  dollars,  with  sureties  approved  by  this  court,  conditioned 
that  the  defendant  will  furnish  the  said  Russell  Baker  with  neces- 
sary and  proper  home,  care,  food  and  clothing,  it  is  ordered  and 
adjudged  by  the  court  that  the  said  defendant  be  imprisoned  in 
the  jail  of  said  county  at  hard  labor  for  not  less  than  six  months 
and  to  pay  the  costs  of  prosecution.  To  which  judgment  of  the 
court  said  defendant  excepts. 

**  Thereupon  came  the  defendant  and  filed  a  motion  to  set 
aside  judgment,  finding  and  decree  of  the  court,  and  grant  a 
new  trial  herein  for  the  reasons  stated  in  said  motion,  which 
motion  is  overruled  by  the  court.  To  which  the  defendant  ex- 
cepts, and  on  motion  of  the  defendant,  the  usual  statutory  time 
is  allowed  for  preparing  and  having  allowed  a  bill  of  his  excep- 
tions herein. 
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And  on  motion  of  the  defendant,  it  is  ordered  that  execution 
of  above  sentence  be  suspended  until  the  first  day  of  January, 
1917,  to  enable  the  said  defendant  to  file  a  petition  in  error 
herein." 

It  is  contended  by  counsel  for  the  plaintiff  in  error  that  the 
trial  judge  was  without  authority  to  find  the  defendant  guilty 
of  failing  to  support  one  of  his  minor  children,  and  not  guilty 
of  failing  to  support  the  other,  for  the  reason  that  there  is  but 
one  count  in  the  indictment;  and  that  therefore  he  must  be 
found  guilty  as  to  both  children  or  not  guilty,  and  that  there 
can  be  no  separation  in  the  finding  as  to  the  innocence  or  guilt 
of  the  accused  with  reference  to  the  two  children.  In  other 
words,  it  is  urged  that  there  was  but  one  thing  for  the  trial 
judge  to  do  under  the  form  of  this  indictment,  and  that  was  to 
either  find  the  defendant  guilty  of  failing  to  support  both  of  his 
minor  children,  or  acquit  him  of  the  charge  made  against  him 
of  his  failure  to  support  both  of  them. 

We  do  not  think  the  claim  of  learned  counsel  in  this  respect 
sound.  While  we  feel  that  it  would  have  been  in  better  form  to 
have  made  two  counts  in  the  indictment,  yet  when  the  accused 
did  not  take  advantage  of  this  by  motion  or  demurrer,  and  went 
to  trial  upon  the  indictment  as  returned,  we  do  not  think  that  he 
was  in  any  way  prejudiced  when  he  was  found  guilty  of  failing 
to  support  one  of  the  children  and  discharged  as  to  the  other. 
We  do  not  see  how  it  could  seriously  be  contended  that  if  the 
case  had  been  submitted  to  a  jury  under  proper  instructions 
from  a  trial  judge,  in  which  the  trial  judge  would  of  necessity, 
under  the  law,  have  instructed  the  jury  that  if  they  found  from 
the  evidence  that  the  defendant  had  failed  to  support  both  of 
his  children,  then  they  should  return  a  verdict  in  accordance 
with  such  finding;  but  if  they  found,  under  the  evidence,  that 
he  was  guilty  of  failing  to  support  one,  and  not  the  other,  then 
they  should  so  find  in  their  verdict.  This  case  was  submitted 
to  the  trial  judge  without  the  intervention  of  a  jury,  and  by  so 
doing,  the  court  was  clothed  with  power  and  authority  to  deter- 
mine the  facts  and  apply  the  law  applicable  to  the  state  of  facts 
■0  found  by  him,  and  in  the  instant  case  we  are  unable  to  find 
wherein  the  plaintiff  in  error  has  been  in  any  way  prejudiced 
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by  the  finding  of  facts  and  the  application  of  the  law  to  those 
facts,  as  contained  in  the  conclusions  of  law  found  by  the  court. 
Finding  no  prejudicial  error  in  the  record,  the  judgment  of 
the  common  pleas  court  is  affirmed. 

Shields,  J.,  and  Powell,  J.,  concur. 


RIGHT  OP  AN  INDSMNITY  COMPANY  TO  RESERVE  THE 
PRIVILEGE  OP  SETTLING  CLAIMS. 

Ck>urt  of  Appeals  for  Stark  County. 

MJLTON  Coal  &  Lime  Co.  v.  General  Acctdunt,  Life  &  Fire 

Assurance  Corporation,  Lihited. 

Decided,  January  Term,  1916. 

Inherent  Right  of  an  Indemnity  Company  to  Settle  Claims  Against  an 
Assured — Failure  to  Show  Waiver  of  Conditions  of  Policy  hy  Writ- 
ten Endorsement. 

1.  The  right  of  an  Indemnity  company  to  insert  a  provision  in  an  em- 

ployer's liability  policy  issued  to  a  contractor,  reserving  the  privi- 
lege of  settling  "any  claim  or  suit,"  is  inherent  whether  the  claim 
be  meritorious  or  not,  and  the  defense  that  the  injury  for  which 
claim  was  made  and  a  settlement  eftected  was  not  caused  by  any 
negligence  on  the  part  of  the  insured,  does  not  lie  in  an  action 
to  recover  from  the  insured  a  stipulated  sum  of  money  expressly 
conditioned  to  be  paid  before  recourse  could  be  had  upon  the  in- 
surer for  indemnity. 

2.  The  insured  is  precluded  from  asserting  that  if  the  claim  in  ques- 

tion was  paid  or  settled  the  responsibility  and  loss  would  be  on 
the  insurer,  where  the  answer  fails  to  show  a  written  waiver  of 
the  conditions  of  the  policy  with  reference  to  the  right  of  the  in- 
surer to  make  such  settlement. 

Amerman  &  Mills,  for  plaintiff  in  error. 
Oarreti  Stevens,  contra. 

Shields,  J. 

Error  is  prosecuted  to  the  action  of  the  court  below  in  sus- 
taining a  motion  for  judgment  upon  the  pleadings  herein,  and 
the  plaintiff  in  error  not  desiring  to  plead  further,  judgment 
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waa  entered  on  said  motion  in  favor  of  the  defendant  in  error, 
and  by  a  petition  in  error  filed  herein  the  plaintiff  in  error  seeks 
to  reverse  said  judgment. 

In  the  court  below  a  petition  was  filed  by  the  plaintiff  cor- 
poration, defendant  in  error  herein,  to  recover  of  the  defendant 
below,  plaintiff  in  error  herein,  the  sum  of  two  hundred  and 
fifty  dollars  under  the  terms  of  a  certain  policy  of  insurance 
known  as  ** contractors'  employers*  liability  policy,*'  issued  by 
the  plaintiff  to  the  defendant  indemnifying  the  defendant  against 
loss  ''by  reason  of  the  liability  imposed  by  law  upon  the  as- 
sured for  damages  on  account  of  bodily  injuries  including  death 
at  any  time  resulting  therefrom,  accidentally  suffered  or  alleged 
to  have  been  suffered  through  the  assured 's  negligence  and  while 
this  policy  is  in  force,  by  any  employee  or  employees  of  the 
assured  while  at  or  about  the  places  designated  in  said  declara- 
tions, or  elsewhere,  by  reason  of  the  prosecution  of  the  work  de- 
scribed in  said  declarations.'*    It  was  further  alleged — 

''That  there  was  attached  to  and  made  a  part  of  said  policy 
of  insurance  when  the  same  was  issued  an  indorsement  provid- 
ing that  in  view  of  a  reduced  premium  rate  for  the  limitation 
of  plaintiff's  liability,  providing  that  before  recourse  could  be 
had  against  the  plaintiff  under  the  policy  as  issued  for  reim- 
bursement or  indemnification  for  liability  for  loss,  the  policy 
holder,  the  defendant,  must  have  expended  an  amount  in  excess 
of  two  hundred  and  fifty  dollars  in  effecting  the  settlement  of 
any  claim. 

"That  on  February  1,  1913,  said  policy  of  insurance  (a  copy 
of  which  is  attached  to  said  petition)  was  issued  by  the  plaintiff 
to  the  defendant  upon  the  pa3anent  of  a  certain  advance  esti- 
mated premium,  the  balance  of  said  premium  or  consideration 
for  said  contract,  to  be  subject  to  adjustment  as  based  upon  the 
actual  pay-roll  of  the  defendant  company,  during  the  life  of 
said  policy. 

"That  said  defendant  company  was  at  said  time  and  after- 
ward engaged  in  the  manufacture  of  gray  lime,  and  the  mining 
of  clay  and  coal,  and  had  in  its  employ  a  number  of  employees, 
among  them  one  James  Lewis,  who  on  March  15,  1913,  was  in- 
jured. That  exercising  its  option  contained  in  said  policy  of 
insurance,  plaintiff  made  a  settlement  of  the  claim  of  said  Lewis 
against  the  defendant  company  by  paying  him  therefor  the  sum 
of  three  hundred  dollars  and  took  a  full  and  complete  release  of 
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all  claims  against  the  defendant  company.  Acting  under  the 
terms  of  said  policy  of  insurance,  the  plaintiff  thereupon  for- 
warded said  release  to  the  defendant  company  and  requested 
payment  of  the  sum  of  two  hundred  and  fifty  dollars  in  accord- 
ance with  the  terms  of  said  policy,  which  was  refused,  and  judg- 
ment is  prayed  for  said  sum  with  interest.*' 

In  its  ^miended  answer,  for  a  first  defense,  the  'defendant 
admits  that  said  policy  of  insurance  was  issued  to  it  upon  the 
payment  of  certain  premiums  specified  therein,  and  that  said 
policy  was  indorsed  thereon  as  set  forth  in  said  petition. 

It  admits  that  about  March  15,  1913,  the  said  James  Lewis 
was  injured  and  that  the  plaintiff  made  a  settlement  with  him 
by  paying  him  the  sum  of  three  hundred  dollars  and  secured 
from  him  a  full  release  of  all  claims  against  the  defendant,  but 
it  avers  that  said  injury  was  not  due  to  any  fault  or  negli- 
gence of  the  defendant,  but  was  due  solely  to  the  negligence  of 
said  Lewis,  and  therefore  there  was  no  liability  on  the  part  of 
the  defendant  to  said  Lewis  for  said  injury,  all  of  which  was 
known  to  the  plaintiff  when  it  adjusted  said  claim.  That  the 
defendant  so  notified  said  plaintiff  and  demanded  that  plaintiff 
defend  against  said  claim,  and,  further,  that  said  claim  was 
groundless,  and  that  if  the  plaintiff  settled  the  same  the  defend- 
ant would  not  pay  any  part  of  said  settlement — that  said  policy 
was  issued  to  the  defendant  to  cover  only  such  liability  imposed 
by  law  upon  the  defendant  occasioned  by  its  negligence,  and  it 
denies  each  and  every  allegation  not  expressly  admitted  in  said 
ground  of  defense. 

For  a  second  defense  it  says  that  if  by  the  terms  of  said 
policy  the  defendant  was  obliged  to  pay  any  part  of  the  settle- 
ment of  said  claim,  which  it  denies,  it  was  expressly  agreed  be- 
tween the  plaintiff  and  the  defendant  that  whatever  settlement 
of  said  claim  was  made  by  the  plaintiff  it  would  be  made  entirely 
on  the  plaintiff's  own  responsibility,  and  that  the  defendant 
would  not  be  required  to  pay  any  part  of  the  same,  and  with  this 
agreement  so  made  said  claim  was  settled  by  the  plaintiff,  and 
the  defendant  asked  that  the  plaintiff's  petition  be  dismissed. 

Upon  these  pleadings  the  plaintiff  company  below  claimed 
it  was  entitled  to  a  judgment,  and  upon  a  motion  sabmitted  for 
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this  purpose,  said  motion  was  sustained,  as  already  indicated. 
This  action  on  the  part  of  the  trial  court  is  assigned  as  error. 

The  claim  originally  made  by  the  defendant  in  error  rests 
in  a  contract  in  writing  between  it  and  the  plaintiff  in  error,  a 
copy  of  which  is  attached  to  and  made  a  part  of  the  plaintiff's 
petition,  and  the  legal  rights  of  the  parties  hereto  are  fksed  by 
the  terms  of  said  contract. 

The  execution  and  delivery  of  the  policy  of  insurance  by  the 
defendant  in  error,  together  with  the  indorsement  thereon  of  a 
reduced  premium  rate,  being  stipulated  for  the  limitation  of  the 
liability  of  the  defendant  in  error,  the  payment  of  premiums 
thereunder,  and  tha/t  said  Lewis,  an  employee  of  the  plaintiff  in 
error,  was  injured,  and  that  the  defendant  in  error  made  settle- 
ment with  him  and  procured  from  him  a  release  of  all  claims 
for  damages  against  the  plaintiff  in  error,  are  admitted ;  but  the 
plaintiff  in  error  makes  the  claim  that  it  ought  not  to  be  called 
upon  to  respond  ito  the  payment  of  the  sum  of  $250,  provided 
for  in  the  policy,:first,  because  said  employee  was  not  injured  by 
any  act  of  negligence  of  the  plaintiff  in  error,  which  fact  was 
made  known  to  the  defendant  in  error  before  said  settlement  was 
made  with  said  employee ;  secondly,  that  it  was  expressly  agreed 
between  said  parties  thatt  if  a  settlement  was  made  with  said 
Lewis  it  should  be  entirely  on  the  defendant  in  error's  respon- 
sibility and  that  the  plaintiff  in  error  would  not  be  required  to 
pay  any  part  of  said  settlement. 

1.  Looking  to  the  contract,  what  do  we  findt  Is  there  any- 
thing appearing  therein  admitting  of  two  constructions,  or  any 
doubt  or  ambiguity  arising  out  of  the  language  employed  there- 
in, affecting  the  rights  of  the  insured,  requiring  a  construction  ? 
In  the  case  of  The  Oennania  Fire  Insurance  Co.  v.  Schield, 
69  Ohio  St.,  136,  it  is  held  that : 

*  *  Policies  of  insurance,  like  all  other  contracts,  should  be  rea- 
sonably construed,  so  as  to  give  effect  to  the  express  words  of 
the  parties,  and  not  to  defeat  their  intention." 

The  policy  of  insurance  here  sued  upon  in  reciting  the  con- 
ditions Upon  which  it  was  issuied,  axid  which  is  made  a  part  of 
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said  contract  of  insurance,  under  condition  B  therein  provides, 
among  other  things,  that — 

"The  corporation  reserves  the  right  to  settle  any  claim  or 
suit." 

The  language  here  employed  admits  of  but  one  interpreta- 
tion. There  is  no  room  for  construotion,  nor  is  there  any  limita- 
tion of  power  placed  upon  the  defendant  in  error  as  to  what 
claims  or  suits  shall  or  shall  not  be  settled  by  it.  The  defendant 
in  error  by  the  power  thus  given  becomes  the  sole  judge  of 
what  shall  be  done  in  the  premises  relating  to  the  settlement  of 
claims  or  suits,  and  whatever  the  nature  of  the  claim,  whether 
meritorious  or  otherwise,  the  exercise  of  the  right  of  settlement 
inheres  in  the  defendant  in  error  under  the  terms  of  said  policy. 
True  it  may  seem  that  said  policy  by  its  terms  is  a  harsh  con- 
tract, but  the  presumption  is  that  the  plaintiff  in  error  read  and 
understood  its  provisions  before  signing  it.  Indeed,  there  is 
no  claim  made  that  the  provisions  of  the  policy  were  not  under- 
stood at  the  time  said  contract  was  entered  into.  It  can  not  be 
overlooked  either  that  in  contracts  of  this  character  the  power 
of  deciding  whether  or  not  claims  shall  be  adjusted  must  rest 
somewhere,  otherwise  the  insurer  might  be  subjected  to  expensive 
and  vexatious  litigation  at  the  arbitrary  will  of  the  insured.  It 
would  seem,  therefore,  that  the  provision  referred  to  in  said 
coujtract  of  insurance  was  inserted  therein  to  avoid  and  prevent 
such  litigation.  So,  then,  applying  the  rule  laid  down  in  the 
ease  cited,  "giving  effect  to  the  express  words  of  the  parties," 
the  duty  of  the  court  seems  plain,  and  we  hold  that  said  clause 
under  said  condition  B  means  just  what  the  language  therein 
plainly  and  unmistakably  indicates ;  and  hence  the  claim  of  the 
plaintiff  in  error  that  the  injury  received  was  not  caused  by  any 
act  of  negligence  on  its  part  can  not  avail  as  against  the  exer- 
cise of  the  option  to  settle  said  claim  by  the  defendant  in  error 
under  the  provisions  of  the  policy.  Had  the  plaintiff  in  error 
elected  to  surrender  and  have  said  policy  canceled^  which  it  had 
the  right  to  do  under  condition  D  therein,  it  could  then  have 
had  fall  control  of  said  daim,  but  this  it  failed  to  90;  ttt  Mast 
did  not  dix 
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2.  But  it  is  contended  by  the  plaintiflE  in  error  that  after 
the  defendant  in  error  was  made  acquainted  with  the  circum- 
stances under  which  said  injury  occurred  and  that  it  was  not 
due  to  any  neglect  on  the  part  of  the  plaintiff  in  error,  the  de- 
fendant in  error  agreed  with  the  plaintiff  in  error  that  if  a  set- 
tlement was  made  with  said  Lewis  by  the  defendant  in  error, 
that  the  latter  should  bear  all  responsibility  and  loss  for  such 
settlement.  The  defendant  company  taving  accepted  and  acted 
under  said  policy,  it  was  bound  by  its  terms  and  provisions. 
Condition  L  in  said  policy  provides  that — 

**No  condition  or  provision  of  this  policy  shall  be  waived 
or  limited  except  by  written  indorsement  attached  hereto,  signed 
by  the  United  States  Managers,  or  the  Assistant  United  States 
Manager,  nor  shall  knowledge  possessed  by  any  agent  or  by  any 
other  person  be  held  to  effect  a  waiver  or  a  change  in  any  part 
of  this  contract.'' 

An  examination  of  said  second  defense  in  said  amen^d  an- 
swer fails  to  show  tha/t  any  waiver  of  the  conditions  of  said 
policy  was  indorsed  thereon  signed  by  the  United  States  man- 
agers or  the  assistant  United  States  manager,  and  as  against  this 
express  provision  no  alleged  agreement  of  whatever  kind  would 
avail  to  render  said  provision  ineffective. 

The  judgment  of  the  court  of  common  pleas  will  therefore 
be  affirmed. 

Powell,  J.,  and  Houck,  J.,  concur. 
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riNDINCS  or  FACT  MAY  BE  ORDERED  RETURNED  THOUGH 

NOT  REQUESTED  BY  COUNSEL. 

Court  of  Appeals  for  Mahoning  County. 

Eliza  Simms^  Administratrix  op  the  Estate  op  Arthur  Simms^ 
Deceased,  v.  The  Stark  Electric  Railway  Company. 

Decided,  October  20,  1916. 

Findings — Court  May  on  Its  Own  Motion  Order  Special  Findingaf  of 
Fact  Returned — Judgment  May  J>e  Entered  on  Said  Findings 
Where  Inconsistent  with  the  Verdict — Duty  of  an  Interurhan 
Railway  Company  Toward  an  Intoxicated  Passenger  Who  Refuses 
to  Pay  His  Fare. 

1.  It  is  within  the  discretionary  right  of  the  trial  court,  even  against 

the  objection  and  exception  of  both  parties,  to  require  the  jurors, 
if  they  render  a  general  verdict,  specifically  to  find  upon  particular 
written  questions  of  fact  and  return  written  findings  thereon. 

2.  If  the  special  findings  of  fact  returned  by  the  jury  in  obeience  to 

the  direction  of  the  court,  are  inconsistent  with  the  general  verdict, 
the  former  shall  control  and  It  is  not  error  for  the  trial  court  to 
enter  judgment  thereon. 

3.  A  railroad  company  operating  its  cars  by  electricity  in  the  open 

country  is  not  negligent  in  requiring  an  intoxicated  man  to  leave 
its  car  in  the  night  time  for  the  non-payment  of  his  fare  at  a 
regular  stop  for  the  dischasging  and  receiving  of  passengers  on  a 
public  highway,  when  he,  although  noticeably  intoxicated,  was  able 
to  walk  and  talk  intelligently. 

H.  H.  Emmerman,  for  plaintiflf. 
Hart  &  Kochler,  contra. 

Pollock,  J. 

The  plaintiflE  in  error  began  an  action  in  the  court  of  com- 
mon pleas  of  this  county  against  the  defendant  in  error,  alleg- 
ing in  her  petition  that  the  defendant  was  operating  an  elec- 
tric railroad  from  the  city  of  Alliance  to  the  village  of  Sebring ; 
that  the  plaintiff's  intestate,  at  the  time  alleged,  purchased  a 
ticket  and  became  a  passenger  on  one  of  defendant's  cars,  in- 
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tending  to  ride  from  the  city  of  Alliance  to  Sebring;  that  he 
was  unlawfully  ejected  from  the  car  by  the  conductor  at  a  stop 
on  defendant's  road  known  as  No.  47.  She  further  alleges  that 
at  the  time  Arthur  Simms  was  ejected  from  defendant's  car 
he  was  intoxicated  and  bv  reason  thereof  was  stupid  and  be- 
reft  of  intelligence  and  unable  to  take  care  of  himself,  which 
was  known  to  the  conductor  of  defendant's  car  at  the  time  he 
was  ejected;  that  it  was  in  the  night  time,  and  that  there  was 
no  direct  road  from  the  stop  where  he  was  ejected  to  Simms' 
home  except  along  the  line  of  defendant's  railway  where  cars 
were  passing  frequently  at  a  high  and  dangerous  rate  of  speed ; 
that  shortly  after  ^Simms  was  ejected  from  defendant's  car  he 
was  struck  by  another  car  of  defendant  company  and  killed. 
She  asks  damages  for  negligently  causing  the  death  of  her 
intestate. 

An  answer  was  filed  denying  the  acts  of  negligence  and  alleg- 
ing that  Arthur  Simms  was  guilty  of  contributory  negligence 
in  going  upon  the  private  right-of-way  of  defendant  company. 

The  evidence  adduced  at  the  trial  in  the  court  below  shows 
that  Arthur  Simms  took  passage  on  one  of  defendant's  cars 
at  the  time  alleged,  standing  on  the  back  platform ;  that  he  was 
intoxicated,  and  when  asked  for  his  fare  or  ticket  he  insisted 
he  had  a  ticket  but  could  not  find  it.  The  conductor  left  him 
standing  on  the  platform  and  when  the  car  stopped  at  the  sta- 
tion known  as  No.  47  to  discharge  and  receive  passengers,  the 
conductor  again  approached  him  for  his  fare,  and  as  he  did 
not  produce  his  ticket  or  oflPer  to  pay  his  fare,  the  conductor 
told  him  he  would  have  to  leave  the  car.  Thereupon  he  left 
the  car,  which  proceeded  on  its  journey,  leaving  Simms  stand- 
ing at  the  side  of  the  track. 

This  stop  was  on  a  public  highway  which  crossed  the  tracks 
of  defendant  company  at  right  angles,  and  was  a  regular  stop 
on  defendant's  railroad  for  discharging  and  receiving  passen- 
gers. Shortly  afterwards  the  deceased  was  found  lying  on  de- 
fendant's track  a  short  distance  east  of  the  spot  where  he 
was  ejected.  He  had  been  struck  by  one  of  defendant's  cars 
and  injured  so  that  he  died  shortly  thereafter.    From  Stop  No. 
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47,  on  the  public  highway,  east  to  the  point  where  Simms  was 
struck  and  killed  was  the  private  right-of-way  of  the  defend- 
ant company. 

On  the  trial  of  the  case,  the  court,  at  the  close  of  the  argu- 
ment, without  being  requested  bx  either  party,  submitted  five 
written  interrogatories  to  the  jury  with  instruction  that,  if 
they  returned  a  general  verdict  to  return  written  findings  of 
facts  thereto.  The  jury  retired,  and  afterwards  returned  a 
general  verdict  for  the  plaintiff  and  therewith  returned  an- 
swers to  the  interrogatories  submitted  by  the  court. 

Upon  motion  of  the  plaintiff,  the  court  refused  to  enter  judg- 
ment on  the  general  verdict,  but  upon  the  motion  of  defendant 
gave  judgment  for  defendant  on  the  findings  of  fact  contained 
in  the  answers  to  the  interrogatories. 

The  plaintiff  claims  that  the  court  erred  in  entering  judg- 
ment for  the  defendant  upon  the  finding  of  the  jury  to  the 
interrogatories  submitted  by  the  court,  and  refusing  to  give 
judgment  on  the  general  verdict,  for  the  reason  that  the  court 
is  without  authority  to  require  the  jury  to  find  specially  on 
particular  questions  of  fact  except  upon  request  of  a  party. 

Section  11458  of  the  General  Code  provides  that  the  verdict 
of  a  jury  must  be  either  general  or  special.  The  next  section 
defines  a  general  verdict  and  the  following  section  defines  a 
special  verdict.  Section  11461  provides  that  unless  otherwise 
directed  by  the  court,  the  jury  may  render  either  a  general  or 
a  special  verdict  and  the  section  following  requires  the  court, 
on  request  of  either  party,  to  direct  the  jury  to  return  a  spe- 
cial verdict. 

We  see  that  under  the  provisions  of  Section  11461  the  kind 
of  a  verdict  the  jury  shall  return,  whether  special  or  general, 
does  not  depend  alone  upon  the  request  of  the  parties  or  the 
will  of  the  jury,  but  the  court  may  direct  the  jury  to  render 
either  a  special  or  general  verdict.  Section  11463  provides  that 
upon  request  of  either  party,  the  court  shall  instruct  the  jury, 
if  it  returns  a  general  verdict,  specifi-cally  to  find  upon  par- 
ticular questions  of  fact  to  be  stated  in  writing,  and  shall 
direct  a  written  finding  thereon. 
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This  is  usually  done  by  submitting  to  the  jury  written  inter- 
rogatories and  directing  that  if  they  shall  find  a  general  ver- 
dict, that  they  shall  make  written  findings  thereon.  The  next 
section  provides  that  if  the  special  finding  of  fact  is  inconsist- 
ent with  the  general  verdict  the  former  shall  control. 

The  plaintiff  in  error  insists  that  the  court  can  not,  except 
upon  a  request  of  one  of  the  parties,  require  the  jury  to  re- 
turn with  the  general  verdict  specific  findings  upon  proper  ques- 
tions of  fact  in  accordance  with  the  provisions  of  Section  11463 
of  the  General  Code,  and  if  the  special  findings  of  fact  by  the 
jury  are  inconsistent  with  the  general  verdict,  enter  a  judg- 
ment upon  the  special  findings  of  fact. 

It  is  evident  from  a  reference  to  the  section  of  the  General 
Code,  which  is  referred  to,  that  the  statute  under  which  the 
court  directs  a  jury  to  return  a  special  finding  of  fact  with  the 
general  verdict  does  not  specifically  provide  for  the  court  upon 
its  own  motion  making  such  direction,  so  that  if  it  was  not 
error  for  the  court  to  do  so  it  must  be  under  the  inherent  power 
of  the  court  to  direct  and  control  the  procedure  in  the  trial 
of  a  case. 

We  find  from  an  examination  of  the  legal  history  of  the 
English  jury  law  that  the  jury  had  a  right  to  return  either  a 
general  or  a  special  verdict  and  the  court  had  no  power  over 
the  jury  to  control  the  form  of  verdict.  (Third  Biackstone 
Com.,  377.)  This  right  does  not  seem  to  have  been  accorded 
to  the  jury  by  the  courts  of  this  country,  or  at  least  the  jury 
has  not  exercised  this  privilege.  The  right  of  the  court  to 
inquire  of  the  jury  in  regard  to  its  acts  while  in  the  jury  room 
considering  the  case  after  it  had  been  submitted  to  the  jury 
was  recognized  by  the  Supreme  Court  of  Massachussetts.  Hix 
v.  Drvry,  5  Pickering,  296. 

The  practice  became  common  for  the  trial  court  to  interrogate 
the  jury  at  the  time  they  returned  their  general  verdict  in  re- 
gard to  the  grounds  on  which  it  was  founded,  or  they  could 
require  them  to  return  with  their  general  verdict  a  finding  as 
to  certain  facts,  the  existence  of  which  were  material  in  deter- 
mining the  rights  between  the  parties.  This  was  done  upon 
the  direction  of  the  court  under  its  discretionary  power  for  the 
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purpose  of  enabling  the  court  to  determine  the  materiality  of 
the  question  upon  which  the  jury  based  their  verdict.  Lawler 
V.  Earle,  5  Allen  (Mass.),  22;  Spoor  v.  Spooner,  12  Metcalfe, 
281;  McMasters  et  al  v.  The  Insurance  Co.,  25  Wendell,  379- 
381 ;  Smith  v.  Putney,  18  Me.,  91 ;  Walker  v.  Walker,  13  N.  H., 
196. 

The  practice  was  within  the  discretion  of  the  court  and  could 
be  exercised  by  it  even  against  the  objection  of  both  parties. 
Spoor  V.  Shelburne,  131  Mass.,  429 ;  Barston  v.  Sprague,  40  N. 
H.,  22;  Walker  v.  Bailey,  69  Me.,  354. 

When  the  answers  to  these  special  findings  were  irreconcil- 
ably inconsistent  with  the  general  verdict,  or  the  answers  to 
the  interrrogatories  showed  that  the  verdict  was  founded  upon 
unsubstantial  grounds  or  a  misconception  of  the  case,  the  ver- 
dict was  set  aside.  28  Am.  &  Eng.  Encycl.  (1st  Edition),  397; 
Richardson  v.  Ware,  62  N.  H.,  80;  Pierce  v.  Woodword,  6  Pick., 
206 ;  Parrot  v.  Thatcher,  9  Pick.,  426. 

Many  of  the  states  now  have  statutory  provisions,  similar  to 
those  of  this  state,  requiring  the  court  on  the  request  of  the  par- 
ties to  direct  the  jury  to  find  specifically  upon  particular  ques- 
tions of  fact,  and  return  their  finding  of  fact  with  the  general 
verdict.  These  statutory  provisions  do  not  affect  the  discre- 
tionary power  of  the  court  to  require  the  jury  to  return  with 
the  general  verdict  findings  of  certain  facts  which  had  been 
recognized  by  the  court  before  the  enactment  of  the  statute, 
but  only  extended  the  right  to  the  parties  to  demand  their  sub- 
mission. Both  are  in  the  interest  of  justice  in  order  to  deter- 
mine whether  the  general  verdict  of  the  jury  is  based  upon  the 
real  issues  joined  in  the  action.  The  trial  court  should  have 
equal  power  to  direct  the  procedure  in  the  trial  of  a  cause  be- 
fore it  with  that  of  the  parties. 

The  right  of  the  court  upon  its  own  initiative  to  require  the 
jury  to  return  specific  findings  of  fact  with  a  general  ver- 
dict, has  been  afi&rmed  in  a  number  of  states  having  statutory 
provisions  giving  to  either  party  the  right  to  request  the  court 
to  direct  a  jury  to  make  such  findings  and  return  with  their 
general  verdict.  Those  returned  by  direction  of  the  court  will 
have  the  same  effect  upon  the  general  verdict  as  those  sub- 
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mitted  by  request  of  the  parties.  Thompson  on  Trial,  Section 
2673. 

The  statute,  Section  11463,  was  adopted  from  the  statute  of 
Indiana  on  the  same  subject,  and  the  presumption  is  that  it  was 
adopted  with  reference  to  the  construction  placed  upon  the  In- 
diana statute  by  the  courts  of  that  state.  Oale  v.  Priddy,  66  0. 
S.,  405. 

The  Supreme  Court  of  that  state  have  held  that  the  trial 
court,  under  their  statute,  had  the  right  to  submit  interroga- 
tories to  the  jury  to  be  answered  by  it  in  case  a  general  verdict 
is  returned. 

**The  court  may,  of  its  own  motion,  propound  to  the  jury  in- 
terrogatories to  be  returned  with  the  general  verdict."  Senhenn 
Y.City  of  EvansvUle,  140  Ind.  675  (40  N.  E.,  69) ;  KiUian  et  al 
V.  Eigenmann,  57  Ind.,  480;  LouisviUe  6"  C.  Co.  v.  Worley,  107 
Ind.,  320  (7  N.  E.,  215) ;  Halstead  v.  Wood,  95  N.  E.,  429. 

We  think  the  court  did  not  err  in  submitting  to  the  jury 
these  interrogatories,  but  was  within  the  discretionary  right 
of  the  court. 

An  examination  of  these  interrogatories  shows  that  they  were 
all,  except  the  first  and  fourth,  sufbject  to  the  objection  that 
they  were  not  findings  of  facts  alone,  but  mixed  finding  of  fact 
and  law.    Brier  Hill  Steel  Co.  v.  lanakis,  93  0.  S.,  300. 

The  fourth  interrogatory  and  its  answer  are  not  material  to 
any  issue  in  the  case. 

The  first  interrogatory  and  its  answer  read  as  follows: 

**  State,  if  possible,  the  nature  and  extent  of  decedent's  in- 
toxication f  A.  He  was  intoxicated  but  not  to  the  extent  that 
he  did  not  know  what  he  was  doing  at  the  time  of  getting  off 
the  car.'* 

We  have  examined  the  evidence  in  this  case,  and  while  the 
decedent  was  under  the  influence  of  intoxicating  liquor  at  the 
time  he  boarded  and  remained  on  defendant's  car,  yet  there 
was  nothing  in  his  conduct  that  would  indicate  or  notify  the 
conductor  of  defendant  company  that  he  was  in  a  helplejss  con- 
dition, or  in  fact  was  not  in  a  condition  to  know  where  he  was 
and  his  surroundings  and  fully  care  for  himself. 
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We  think  that  the  answer  of  the  jury  to  this  interrogatory 
is  fully  justified  by  the  evidence. 

He  was  asked  to  leave  the  car  because  he  had  not  paid  his 
fare.  He  said  he  had  a  ticket,  but  neither  produced  the  ticket 
nor  offered  to*  pay  his  fare  in  case  he  could  not  find  it,  and 
when  requested  to  leave  the  car  he  did  so.  He  was  requested 
to  leave  the  car  and  did  leave  the  car  at  a  regular  stop  of  the 
defendant  company  for  discharging  and  receiving  passengers 
and  where  other  passengers  were  alighting  from  the  car.  After 
this  he  went  upon  the  private  right-of-way  of  the  defendant 
company  and  was  there  struck  and  so  injured  by  another  car 
of  defendant  company  that  he  died.  There  is  no  testimony 
tending  to  prove  that  defendant's  employees,  in  charge  of  the 
car  which  actually  inflicted  the  injury  that  caused  the  death 
of  plaintiff's  intestate,  were  in  any  way  negligent.  An  electric 
railroacl  company  operating  its  cars  in  the  open  country  is  not 
negligent  in  requiring  an  intoxicated  man  to  leave  its  car  in 
the  night  time  for  non-payment  of  his  fare  at  a  regular  stop 
for  discharging  and  receiving  passengers  on  a  public  highway 
when  he,  although  noticeably  intoxicated,  was  aible  to  walk 
and  talk  intelligently.  Elliot  on  Railroads,  Section  1637 ;  Rose- 
man,  Admr.,  v.  The  Carolina  Central  R,  Co.,  19  L.  B.  A.,  327 ; 
Kom  V.  C.  &  0.  Ry,  Co.,  125  Fed.,  897  (63  L.  R.  A.,  872)  ; 
Bageard  v.  Traction  Co.,  64  N.  J.  L.,  316;  Smith  v.  Railroad 
Co.,  114  N.  C,  728  (25  L.  R.  A.,  287) ;  Wood  v.  Commissioners, 
128  Ind.,  289-291. 

The  railroad  company  was  not  required  to  anticipate  that 
any  injury  would  result  to  plaintiff's  intestate  from  its  requir- 
ing him  to  leave  the  car  at  this  place  after  a  failure  to  pay  his 
fare. 

After  a  full  consideration  of  all  the  evidence  we  think  the 
judgment  of  the  court  below  is  manifestly  right  and  for  that 
reason  we  are  hot  authorized  to  reverse  the  judgment. 

The  judgment  of  the  court  below  is  affirmed.  Exceptions 
noted. 

Mestcalf,  J.,  concurs;  Spence,  J.,  dissents. 
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RECOVERY  OF  MONEY  PAID  ON  A  FORGED  INDORSEMENT. 

Court  of  Appeals  for  Crawford  County. 

The  Second  National  Bank  op  Bucybus,  Ohio,  v.  The  New 
FiBST  National  Bank  op  Columbus,  Ohio. 

Decided,  May  10,  1917. 

Negotiable   Instruments — Money   Paid    Upon   Forged   Indorsement — 
Evidence — Hearsay  Rule — Exception  Thereto, 

1.  A  bank  which  cashes  a  draft,  upon  a  forged  indorsement  of  the 

name  of  the  payee,  and  forwards  the  same  to  its  correspondent 
bank  with  an  indorsement  by  such  forwarding  bank,  of  guaranty 
of  all  prior  indorsements  and  receiving  credit  therefor,  will  be 
required  to  repay  the  amount  to  its  correspondent  bank  upon 
discovery  of  the  forgery,  even  though  said  draft  had  been  paid  by 
the  drawee  and  the  drawee  had  been  repaid  voluntarily  hy  said 
correspondent  bank. 

2.  Declarations  or  statements  of  a  person  are  admissible  in  evidence 

in  an  action  between  third  parties  when  it  appears,  (1)  that  the 
declarant  is  dead;  (2)  that  the  facts  declared  of  is  in  relation 
to  a  matter  concerning  which  the  declarant  was  immediately  and 
personally  cognizable;  and  (3),  that  the  declaration  was  at  vari- 
ance with  the  interest  of  the  declarant. 

Benjamin  Meek,  for  plaintiff  in  error. 
Edward  VoUrath,  contra. 

Hughes,  J. 

This  is  an  action  to  reverse  the  judgment  of  the  court  of 
common  pleas  entered  upon  a  directed  verdict  for  the  plaintiff 
at  the  close  of  all  the  evidence.  The  facts,  briefly  stated,  are  as 
follows: 

On  the  31st  day  of  October,  1910,  the  Zanesville  &  Western 
Railway  Company  made  a  pay-roll  draft  payable  to  the  order 
of  James  Horton,  a  supposed  employee.  Horton  was  a  fictitious 
person.  His  name  appeared  upon  the  pay-roll  through  the  fraud 
of  Louis  Irvin,  who  was  at  the  time  a  clerk  in  the  office  of  the 
division  engineer  at  Bucyrus,  Ohio. 
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The  division  engineer  prepared  the  time  sheets  for  the  month. 
After  signing,  approving  and  sealing  them  ia  an  envelope,  he 
deposited  them  in  the  office  mail  box  to  be  transmitted  to  the 
home  office. 

Irvin  abstracted  the  envelope  from  the  mail  box  and,  after 
opening  the  same,  wrote  in  the  name  of  James  Horton  as  an  em- 
ployee, placing  opposite  his  name  the  amount  supposed  to  have 
been  earned  by  him  during  the  month,  and  then  replaced  the 
envelope  in  the  mail  box. 

When  the  draft  was  returned,  by  similar  fraud,  Irvin  ab- 
stracted it  from  the  returning  maU,  forged  the  endorsement  of 
Horton  and  deposited  the  same  with  the  Second  National  Bank 
of  Bucyrus,  receiving  in  cash  the  amount  for  which  it  was 
drawn. 

The  Bucyrus  bank  forwarded  it  to  the  plaintiff  bank,  with  all 
prior  endorsements  guaranteed  over  its  endorsement,  and  the 
plaintiff  bank  in  turn  offered  it  to  the  Toledo  bank  and  the 
draft  was,  by  the  Toledo  bank,  presented  to  the  railroad  com- 
pany and  paid. 

Thereafter  the  railroad  company  discovered  the  fraud  and 
forged  endorsement,  returned  the  draft  to  the  Toledo  bank  and 
received  credit  therefor.  The  Toledo  bank  in  turn  returned  it 
to  the  Columbus  bank  and  received  credit  therefor,  but  when 
the  Columbus  bank  returned  it  to  the  Bucyrus  bank  demanding 
credit  therefor,  the  same  was  refused  and  this  suit  was  to  re- 
cover thereon. 

We  have  related  the  history  of  but  a  single  draft.  There  were 
two  drafts  involved,  but  the  history  of  one  is  the  history  of  both. 

At  the  trial,  the  court  permitted  a  witness  to  relate  a  state- 
ment made  by  Louis  Irvin,  after  he  had  been  arrested  for  the 
forgery,  in  which  Irvin  stated  the  facts  above  chronicled  in  so 
far  as  they  concerned  his  connection  with  the  forgery. 

Before  this  evidence  was  introduced,  it  was  shown  that  Irvin 
was  a  clerk  in  the  office  of  the  division  engineer;  that  he  had 
access  to  the  mail  and  that  he  had  died  shortly  after  his  arrest. 

There  are  two  questions  involved  for  determination: 

First.  Is  the  Bucyrus  bank  liable  to  the  Columbus  bank  un- 
der the  above  oullined  facts?    And, 
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Second.    Is  the  statement  of  the  deceased  Irvin  competent! 
Mr.  Daniely  in  his  work  on  negotiable  instromentSy  Section 
1369  and  following,  says: 

*'It  is  a  general  principle  of  law  that  money  paid  under  a 
mistake  of  fact,  may  be  recovered  back.  And  accordingly  where 
one  pays  money  on  forged  paper  by  discounting  or  cashing  it 
he  can  always  recover  it  back,  provided  he  has  not  himself  con- 
tributed materially  to  the  mistake  by  his  own  fault  or  negli- 
gence, and  provided  that  by  an  immediate  or  sufficiently  early 
notice  he  enables  the  party  to  whom  he  has  paid  it  to  indemnify 
himself  as  far  as  possible.'' 

Along  this  same  line  it  has  been  held  that  the  action  for  money 
had  and  received,  lies  in  all  cases  where  one  has  the  money  of 
another  which  he  can  not  in  equity  and  good  conscience  retain. 
It  lies,  therefore,  for  money  paid  on  a  negotiable  instrument  by 
mistake  or  upon  a  consideration  which  has  failed,  because  in  such 
case  the  plaintiff  did  not  intend  to  give  his  money  to  the  defend- 
ant and  later  can  not  conscientiously  retain  money  for  which 
he  has  given  no  equivalent.    3  B.  C.  L.,  page  1291,  and  note  4. 

So  also,  money  paid  upon  the  forged  endorsement  of  a  bill  or 
check  may  be  recovered.  The  holder,  whether  he  endorses  the 
instrument  or  not,  warrants  the  genuineness  of  all  prior  en- 
dorsements. If,  therefore,  an  instrument  upon  which  the  name 
of  a  prior  endorser  has  been  forged  is  paid,  the  amount  may  be 
recovered  from  the  party  to  whom  it  has  been  paid  or  from  any 
party  who  endorses  it  subsequent  to  the  forgery.  3  E.  C.  L., 
1296,  note  11. 

And  so  where  a  stranger  to  the  instrument  forges  the  payee's 
endorsement  thereto  and  transfers  it  to  another  who  presents 
it  to  the  drawee  and  receives  payment,  it  is  held  that  the  payee 
may  recover  the  amount  from  the  person  thus  receiving  pay- 
ment. 

Hence,  if  the  facts  in  this  case  have  been  proved  by  competent 
evidence,  the  judgment  of  the  trial  court  is  correct. 

Was  the  evidence  of  the  statements  of  Louis  Irvin,  deceased, 
competent  f 

This  evidence  is  clearly  hearsay  and  if  competent  it  must  come 
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within  one  of  the  exceptions  to  the  general  rule  that  hearsay 
evidence  is  not  proper  evidence. 

It  has  been  laid  down  in  the  text-books  that  an  exception  to 
the  hearsay  rule  admits  declarations  of  deceased  persons  under 
certain  circumstances. 

''But,  to  render  them  admissible,  it  must  appear  that  the 
declarant  is  deceased;  that  he  possessed  competent  knowledge 
of  the  facts,  or  that  it  was  his  duty  to  know  them ;  and  that  the 
declarations  were  at  variance  with  his  interest.  When  these 
circumstances  concur,  the  evidence  is  received,  leaving  its  weight 
and  value  to  be  determined  by  other  considerations. 

''The  ground  upon  which  this  evidence  is  received  is  the  ex- 
treme improbability  of  its  falsehood.  The  regard  which  men 
usually  pay  to  their  own  interest  is  deemed  a  sufficient  security, 
both  that  the  declarations  were  not  made  under  any  mistake  of 
fact  or  want  of  information  on  the  part  of  the  declarant,  if  he 
had  the  requisite  means  of  knowledge,  and  that  the  matter  de- 
clared is  true.''    Oreenleaf  on  Evidence,  Sections  147-148. 


This  rule  has,  in  a  way,  been  recognized  by  our  Supreme 
Court  in  the  case  of  Bird,  Admr.,  v.  Huston,  10  0.  S.,  418. 

In  a  well  considered  case  reported  in  16  Iowa  Reports,  at  page 
81,  County  of  Mahaska  v.  Ingalls,  the  court  has  held  that  verbal 
declarations  are  receivable  in  evidence  in  an  action  between  third 
parties  when  accompanied  by  the  following  prerequisites :  first, 
that  the  declarant  must  be  dead;  second,  the  declaration  must 
have  been  against  the  pecuniary  interest  of  a  declarant  at  the 
time  it  was  made;  third,  the  declaration  must  be  of  a  fact  in 
relation  to  a  matter  concerning  which  the  declarant  was  imme- 
diately and  personally  cognizable ;  and,  fourth,  the  court  should 
be  satisfied  that  the  declarant  had  no  probable  motive  to  falsify 
the  fact  declared. 

We  hold,  therefore,  that  the  evidence  of  the  declarations  of 
Louis  Irvin,  deceased  were  properly  admitted. 

It  must  follow,  that  the  judgment  of  the  trial  court  is  correct 
and  must  be  affirmed. 

Ejndeb,  J.,  and  Cbov7,  J.,  concur. 
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LIABIUTY  OP  CUAROfAN  UNDER  CONTRACT  FOR 

BENEFIT  OF  WARD. 

Court  of  Appeals  for  Mahoning  County. 

Thomas  Payne  v.  Feank  Rbch,  as  Guakdian. 

Decided,  March  14,  1917. 

Guardian  of  Minor — Right  of  Action  Against,  in  Representative  Ca- 
pacity. 

Where  the  guardian  of  a  minor  contracts  with  a  third  person  for 
services  to  be  rendered  in  behalf  of  such  ward  or  his  estate,  and 
such  services  are  rendered,  such  third  person  can  not  maintain 
an  action  at  law  to  recover  for  such  services  against  the  guard- 
ian in  his  representative  capacity. 

Fred  J,  Heim  and  H.  C.  Simpson,  for  plaintijS  in  error. 
J.  H.  C,  Lyon  and  S.  B.  Mitchell,  contra. 

Farb,  J. 

Thomas  Payne,  the  plaintiff  in  error,  brought  an  action  in  the 
municipal  court  of  the  city  of  Youngstown  to  recover  from  the 
defendant  in  error,  Frank  Bech,  as  guardian  of  his  minor  son, 
Leo  Rech,  for  services  claimed  to  have  been  rendered  by  said 
Payne  by  agreement  with  said  guardian,  in  connection  with 
a  suit  for  damages  brought  by  the  next  friend  of  said  minor 
for  some  personal  injury  claimed  to  have  been  sustained  by 
said. minor  in  an  accident  on  one  of  the  numerous  railroads 
of  said  city  of  Youngstown.  The  petition  in  the  court  below 
alleges  that  said  Payne,  by  agreement  with  said  guardian,  as- 
sisted in  the  prosecution  of  said  claim  for  damages  in  the  way 
of  making  investigations,  securing  witnesses  and  otherwise  aid- 
ing in  the  successful  conclusion  of  the  litigation  incident  there- 
to. Said  cause  was  duly  heard  in  the  municipal  court,  from 
the  judgment  of  which  an  appeal  was  taken  to  the  Court  of 
Common  Pleas  of  Mahoning  County  where  a  trial  to  a  jury 
resulted  in  a  verdict  for  plaintiff.  A  motion  for  a  new  trial 
was  made  and  sustained;   application  made  and  leave  given  to 
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withdraw  the  answer,  which  was  a  general  denial;  a  demur- 
rer  was  then  filed  to  the  petition  which  was  later  sustained  and 
the  plaintiff  not  desiring  to  plead  further,  error  is  prosecuted 
in  this  court;  the  parties  sustaining  the  same  relation  here 
as  in  the  court  below. 

It  will  be  observed  that  the  issue  raised  here  is  whether  a 
third  person  contracting  with  a  guardian  of  a  minor,  whereby 
services  are  rendered  by  such  third  person  in  behalf  of  the  es- 
tate of  such  ward  can  maintain  an  action  against  such  guard- 
ian in  his  trust  capacity,  or  whether  suit  can  be  maintained 
only  against  the  guardian  personally. 

Judge  Rockel  observes  in  his  Ohio  Probate  Practice,  Vol.  2, 
Section  1402,  under  the  head,  **  Employment  of  Attorneys, 
Agents,"  etc.,  in  part  as  follows: 

**The  guardian  likewise  has  a  right  to  employ  agents  wherever 
necessary,  but  allowance  for  these  matters,  rests  largely  if 
not  entirely  in  the  discretion  of  the  probate  court." 

Judge  Woerner  pertinently  observes  in  his  **  American  Law 
of  Guardianship"  at  page  185,  in  part  as  follows: 

**As  a  general  proposition,  guafdians  can  not  by  their  con- 
tracts bind  either  the  person  or  estate  of  their  wards.  Such 
contracts  bind  the  guardians  personally,  and  recovery  thereon 
must  be  had  in  an  action  against  them,  not  against  the  ward. 
Rollins  V.  Marsh,  128  Miss.,  116,  118;  Adams  v.  Jones,  8  Mo. 
App.,  602;  Dalton  v.  Jones,  51  Miss.,  585;  Elson  v.  SpraJcer, 
100  Ind.,  374." 

And  to  the  s&me  effect  said  author  states  the  rule  at  pages 
164,  272,  281  and  470,  and  at  page  192  he  observes: 

^'Actions  on  such  contracts  must  be  brought  against  the  guard- 
ians personally,  not  against  their  wards.    Forster  v.  Fuller,  6 

Mass.,  58 ;   Stevenson  v.  Bruce,  10  Ind.,  397 ;   Tohin  v. , 

2  Strobh.  L.,  3;  Hunt  v.  Maldonado,  89  Cal.,  636." 

Likewise  it  is  stated  in  21  Cyc,  at  page  193  as  follows : 

*^  Actions  hy  Third  Persons  Against  Guardian  or  Ward — Ac- 
tions  Against  Guardian — ^According  to  the  weight  of  authority. 
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a  suit  against  a  guardian  on  a  contract  touching  his  ward's 
estate  is  personal  against  him  and  he  can  not  be  sued  on  such 
contract  in  his  representative  capacity  so  as  to  make  the  estate 
of  the  ward  liable  to  be  taken  on  execution." 

And  again  at  page  115,  it  is  likewise  stated  that  a  guardian 
can  not  by  his  contract  bind  either  the  person  or  estate  of  his 
ward,  even  for  the  benefit  of  the  ward,  whether  for  support  and 
maintenance  or  in  the  management  of  his  estate,  and  that  the 
guardian  is  personally  and  solely  liable,  and  the  text  is  supported 
by  a  large  number  of  cases  from  more  than  a  score  of  states. 
The  foregoing  text  is  supported  by  15  Enc.  of  L.  (2d  Ed.), 
page  77.  The  Indiana  law  relating  to  guardianships  is  very 
similar  to  that  of  Ohio  and  the  above  cited  case  of  Elson  v. 
Spraker,  100  Ind.,  374,  is  in  full  accord  witht  the  foregoing  and 
cites  the  earlier  cases  of  Leiois  v.  Edwards,  44  Ind.,  333;  Ste- 
venson V.  Bruce,  10  Ind.,  397 ;  Clark  v.  Casler,  1  Ind.,  244.  To 
Massachusetts  does  Ohio  owe  her  greatest  debt  for  probate  law 
and  procedure,  and  the  above  case  of  Rollins  v.  Marsh,  128  Mass., 
116,  is  well  in  point  in  principle  with  the  case  at  bar.  In  above 
case  it  is  held  that  : 

**A  contract  by  a  guardian  for  the  support  and  care  of  his 
ward  binds  the  guardian  personally  and  not  his  ward." 

The  foregoing  is  supported  in  principle  by  Elliott  on  Con- 
tracts, Vol.  1,  Sections  522  to  526  inclusive.  The  case  of  Hurd 
ei  al  V.  Ry.  Co.,  4  N.  P.,  404,  is  in  point  with  the  case  at  bar 
and  in  which  it  was  held  thai  an  action  could  not  be  maintained 
for  attorney  fees  against  the  administrator  of  an  estate  or  the 
guardian  of  minor  wards  heirs  at  law  of  such  estate  for  legal 
services  rendered  in  behalf  of  such  estate.  The  above  case  was 
aflSrmed  in  Connell  v.  Baumhack,  18  C.  C,  502,  first  section 
of  the  syllabus  as  follows: 

**  There  is  no  cause  of  action  that  can  be  maintained  against 
either  of  these  representative  parties,  either  the  administratrix  or 
the  guardian,  in  their  representative  capacities." 

It  is  well  settled  in  this  jurisdiction  that  a  suit  can  not  be 
maintained  against  an  executor  or  an  administrator  for  serv- 
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ices  rendered  by  an  attorney  in  behalf  of  such  estate.  Thomas, 
Adm%  y: Moore  et  al,  52  0.  S.,  201,  205;  1  Rocket ,  Section  507; 
McBride  v.  Brucker,  Adm'r,  5  C.  C,  12;  3  0.  D.,  7;  Mellen  v. 
West,  Adm'r,  5  C.  C,  89;  West  v.  Dean,  8  0.  D.,  779;  Lucht, 
Adm'r,  v.  Behrens,  28  0.  S.,  231 ;  In  re  McAlpin,  Deed.,  8  Dec, 
654,  656. 

It  is  urged  in  argument,  however,  that  such  action  may  be 
maintained  under  favor  of  paragraph  5  of  Section  10933,  G.  C, 
which  reads  as  follows: 

*'To  pay  all  just  debts  due  from  such  ward  out  of  the  estate 
in  his  hands,  and  collect  all  debts  due  to  the  ward ;  in  case  of 
doubtful  debts,  to  compound  them  to  appear  for  and  defend,  or 
cause  to  be  defended,  all  suits  against  his  ward." 

How  less  could  a  guardian's  duties  be  defined  and  still  per- 
mit him  to  serve  in  a  trust  capacity  for  a  minor,  so  frequently 
incapable  of  representing  or  understanding  his  own  interests! 
The  very  nature  of  the  relation  between  guardian  and  ward  sug- 
gests the  impropriety  of  permitting  the  guardian  by  contract  to 
bind  the  ward's  estate  in  such  manner  as  to  render  it  liable 
to  execution.  The  above  section  is  not  susceptible  of  such  in- 
terpretation as  to  permit  the  maintenance  of  a  suit  against  a 
guardian  in  his  representative  capacity. 

The  cases  of  Kingsbury  v.  Powers,  22  N.  E.,  479;  Bemiss  v. 
Bemiss,  110  U.  S.,  42;  In  re  Haynes,  12  N.  E.,  60;  FiUm^e  v. 
Wells,  15  Pac,  343 ;  18  N.  H.,  15 ;  21  N.  H.,  204,  are  cited  by 
plaintiff  in  error  as  sustaining  his  right  to  recover  from  the 
guardian  in  his  representative  capacity  but  a  careful  examina- 
tion of  said  cases  discloses  that  they  pass  only  upon  the  right 
of  a  guardian  to  employ  counsel  or  incur  other  expenses  in  the 
interest  of  a  ward's  estate  and  that  such  services  are  a  proper 
credit  against  such  estate,  and  in  one  instance,  at  least,  that 
a  court  of  equity  would  so  decree.  Said  cases  are  correct  in 
principle,  but  not  in  point  with  the  case  at  bar.  The  reason 
for  the  rule  that  an  action  at  law  can  not  be  maintained  against 
a  guardian  as  such  is  obvious;  there  can  be  no  contractual  re- 
lation between  a  minor  and  another  person;   he  fisn  not  bind 
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his  estate  nor  can  it  be  directly  obligated  except  through  the 
medium  of  the  probate  courts  created  for  the  express  purpose  of 
safe-guarding  all  such  interests.  To  hold  otherwise  would  be  to 
destroy  in  part,  at  least,  the  rather  delicate  fabric  of  probate 
jurisprudence.  Persons  contracting  with  guardians  if  not  aware 
of  their  representative  capacity,  have  the  right  of  action  against 
such  guardian  personally,  and  are  no  worse  off  when  the  truth 
is  discovered.  If  fully  advised,  they  must  assume  the  risk  which 
they  voluntarily  incur.  The  law  of  Ohio  does  not  provide  for  the 
filing  of  a  claim  against  the  estate  of  a  ward,  but  it  was  held 
in  the  case  of  Turner  v.  Flagg  (Appellate  Court  of  Indiana), 
33  N.  E.,  1104,  that  where  a  person  has  a  legal  and  equitable 
claim  against  the  estate  of  an  infant  ward,  he  may  present  his 
claim  against  the  guardian  in  the  probate  court  and  secure  an  or- 
der for  the  payment  of  such  amount  as  the  court  may  deem 
proper.  It  was  likewise  held  in  Appeal  of  Price  (Penna.),  9 
AtL,  856.  It  is  certain,  however,  that  he  may  maintain  an  ac- 
tion against  the  guardian  personally,  or  act  through  the  medium 
of  the  guardian 's  account  in  the  probate  court. 

There  is  no  error  in  the  holding  of  the  court  below,  and  it 
is  therefore  aflSrmed. 

Pollock,  J.,  and  Metcalfe,  J.,  concur. 
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DAMAG£S  FOR  BREACH  OP  PROMISE  TO  MARRY. 

Court  of  Appeals  for  Stark  County. 

Robert  R.  Jacob's  Administrator  v.  Ellen  W.  Canine. 

Decided,  February  Term,  1917. 

Breach  of  Promise  to  Marry^-Contract  May  he  Inferred  from  Conduct 
and  Declarations,  When — Amendment  of  Petition  After  Verdict 
Alleging  Ruthless  and  Wanton  Conduct  on  the  Part  of  the  Defend- 
ant as  a  Basis  for  Exemplary  Damages  Not  Erroneous — New  Trial 
Can  he  Granted  on  Newly-Discovered  Evidence  Only  Upon  a  Show- 
ing of  Due  Diligence — Admissions  of  Plaintiff  to  Third  Parties — 
Death  of  Defendant  After  Return  of  an  Adverse  Verdict. 

1.  In  an  action  for  breach  of  promise  to  marry  it  is  not  erroneous  to 

instruct  the  jury  to  the  effect  that  if  the  conduct,  acts  and  declara- 
tions of  the  parties  are  shown  to  have  been  such  as  would  lead 
reasonably  prudent  men  to  infer  that  they  intended  to  become 
man  and  wife,  the  jury  would  be  justified  in  concluding  that  a 
contract  for  marriage  had  been  entered  into  between  them. 

2.  The  general  rule,  which  limits  recovery  for  breach  of  promise  to 

the  pecuniary  loss  sustained,  does  not  apply  where  the  promise 
was  broken  abruptly  or  under  humiliating  circumstances;  and  an 
instruction  to  the  jury  that,  if  the  making  and  breaking  of  the 
promise  was  ruthless  and  wanton,  exemplary  damages  may  be 
awarded  is  not  erroneous,  and  where  the  petition  contains  no 
allegation  upon  which  such  damages  might  be  based  the  trial 
judge  may,  sua  sponte  and  even  after  a  verdict  challenging  the 
award  of  such  damages,  order  that  the  petition  be  so  amended  as 
to  conform  to  the  facts  as  shown  by  the  evidence. 

3.  Counsel  for  the  defendant  in  a  breach  of  promise  action,  who  have 

offered  evidence  as  to  the  adventuresome  character  of  the  plaint- 
iff, must  be  presumed  to  have  notice  of  the  range  of  testimony 
which  such  a  charge  would  undoubtedly  draw  out,  and  can  not 
on  motion  for  a  new  trial  claim  due  diligence  in  the  preparation 
of  his  case  with  reference  to  meeting  the  evidence  offered  for  the 
purpose  of  refuting  the  charge  so  made. 

4.  Newly-discovered  evidence,  tendered  in  support  of  a  motion  for  a 

new  trial,  and  having  reference  to  alleged  admissions  made  by  the 
plaintiff  as  to  her  relations  with  the  defendant,  should  be  scruti- 
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nized  closely  and  received  with  caution,  and  as  the  effect  of  such 
evidence  would  be  to  discredit  or  impeach  the  plaintiff  it  must  be 
regarded  as  cumulative  and  not  material  to  the  issue  and  insuffi- 
cient to  sustain  the  motion. 
5.  The  death  of  a  defendant  in  an  action  for  breach  of  promise,  after 
the  return  of  an  adverse  verdict  and  the  filing  of  a  motion  for  a 
new  trial,  does  not  work  an  abatement  of  the  action  under  Sections 
11397  and  11235,  General  Code. 

Webber  &  Turner  and  Wendell  Herbruck,  for  plaintiflE  in 
error. 
J.  M.  Bailey  and  Pontius  &  McDowell,  contra. 

Shields,  J. 

This  is  an  action  brought  in  the  court  below  by  Ellen  W. 
Canine,  plaintiff  below,  to  recover  $50,000  damages  of  Robert 
R.  Jacob,  defendant  below,  for  an  alleged  breach  of  promise  of 
a  contract  of  marriage. 

The  petition  of  the  plaintiff  is  in  the  usual  form  and  the  an- 
swer of  the  defendant  is  a  general  denial.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  in  the  sum 
of  $10,500,  and  a  petition  in  error  is  filed  in  this  court  to  review 
the  proceedings  of  said  trial  and  to  reverse  said  judgment. 

Numerous  grounds  of  error  are  alleged  in  said  petition  in  error 
for  said  reversal,  and  while  we  will  consider  such  grounds  of 
error  as  were  specially  urged  in  oral  argument  upon  this  court 
in  behalf  of  the  plaintiff  in  error,  it  will  be  apparent  that  for 
want  of  time  and  space  for  an  opinion,  several  of  the  allegations 
of  error  therein  can  only  be  generally  referred  to. 

First,  as  to  the  specification  of  error  under  subdivisions  Nos. 
1  and  2  relating  to  the  admission  and  rejection  of  evidence  dur- 
ing the  trial.  Under  this  head  we  are  not  cited  to  any  specific 
instances  in  the  record  where  the  rulings  of  the  court  below 
are  claimed  to  have  affected  the  interests  of  the  plaintiff  in  er- 
ror prejudicially  in  either  of  the  respects  mentioned,  hence  we 
were  obliged  to  rely  upon  a  reading  of  the  record  to  determine 
whether  or  not  there  is  any  good  and  sufficient  ground  for  the 
contention  made.    In  a  volume  covering  several  hundred  pages 
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of  testimony,  it  is  not  unnatural  to  find  more  or  less  technical 
errors,  and  we  find  this  record  not  to  be  an  exception  to  the 
rule,  and  we  further  find  that  in  some  instances  the  court  be- 
low admitted  and  rejected  testimony,  which  action  of  said  court 
was  erroneous,  but  not  prejudicially  erroneous,  and  we  there- 
fore hold  that  such  rulings  of  said  court  afford  no  ground  of  er- 
ror for  which  the  judgment  below  should  be  set  aside. 

As  to  the  specification  of  error  under  subdivisions  Nos.  3 
and  4  in  respect  to  the  court  below  overruling  the  motion  of 
the  defendant  below,  submitted  at  the  close  of  the  case  of  the 
plaintiff  below,  and  again  renewed  at  the  close  of  all  the  evidence 
in  the  case,  an  examination  of  the  entire  evidence  in  the  bill  of 
exceptions  is  found  not  to  be  necessary  to  satisfy  the  court  that 
under  the  well  recognized  rule  of  law  in  this  state  making  it  the 
duty  of- the  trial  court  to  submit  to  the  jury  for  determination 
all  disputed  questions  of  fact  arising  out  of  the  trial  of  a  case, 
under  proper  instructions,  the  trial  court  in  this  instance  did 
not  commit  error  in  overruling  said  motion.  In  thus  holding 
we  recognize  the  faith  of  the  agreement  made  between  the 
parties  hereto  as  the  same  appears  on  page  384  of  the  record 
whereby  the  question  of  a  common  law  marriage  was  to  be 
eliminated  from  the  case,  and  which  was  so  eliminated  by  an  ex- 
press instruction  of  the  trial  court  to  the  jury  as  the  same  ap- 
pears on  page  385  of  the  record,  and  which  is  as  follows : 

**The  question  of  a  common  law  marriage  you  will  not  con- 
sider in  any  way,  shape  or  form,  as  that  has  been  taken  out  of 
the  case  by  agreement  of  counsel  for  both  plaintiff  and  defend- 
ant." 

Hence  our  examination  of  the  record  evidence  was  not  made 
without  a  due  observance  of- the  limitations  of  this  agreement 
and  the  same  will  be  observed  in  the  further  consideration  of 
the  case. 

As  to  the  specification  of  error  under  subdivision  No.  5,  it  is 
urged  that  the  court  below  erred  in  its  charge  to  the  jury.  Among 
other  things,  on  p.  391  of  the  record  said  court  instructed  the 
jury  as  follows: 
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**The  consideration  of  a  contract  in  law  is  mutuality  of 
promise,  whereas  a  consideration  in  marriage  is  the  affection 
between  the  parties;  but  we  must  say  that  every  civil  contract 
is  founded  upon  a  consideration,  and  so  we  say  in  law  tliat  the 
consideration  for  a  contract  of  marriage  is  a  mutual  promise 
made  by  each  of  the  parties.  In  testing  this  kind  of  a  contract 
as  we  do  ordinary  civil  contracts  it  is  essential  to  constitute  a 
contract  to  marry  that  there  must  be  a  meeting  of  the  minds  of 
the  contracting  parties,  that  is,  there  must  be  an  offer  on  the  one 
side  and  an  acceptance  on  the  other.  Also  contracts  of  mar- 
riage may  be  inferred  from  the  acts  and  the  declarations  an3 
f roni  the  conduct  of  the  parties.  That  is,  if  the  acts  and  declara- 
tions and  conduct  of  the  parties  are  such  as  would  lead  reasonably 
prudent  men  to  believe  and  infer  that  the  parties  intend  that 
they  should  become  man  and  wife  then  the  jury  would  be  justi- 
fied in  concluding  under  all  the  circumstances  that  a  contract 
of  marriage  had  been  entered  into  between  the  parties." 

It  is  the  two  latter  clauses  of  said  paragraph  that  are  ob- 
jected to  as  being  erroneous,  commencing  with  *'Also  con- 
tracts of  marriage  may  be,"  etc.,  and  running  to  the  end  of  the 
paragraph.  Referring  to  said  instruction,  counsel  for  plaint- 
iff in  error  in  their  behalf  say : 

**In  the  instruction  given,  the  trial  judge  distinctly  told  the 
jury  that  if  it  is  found  from  the  evidence  that  the  intention  to 
marry  resided  in  the  minds  of  the  parties  the  jury  would  be  justi- 
fied in  finding  that  a  contract  of  marriage  had  in  fact  been  en- 
tered into." 

It  is  said  that  the  language  used  in  a  charge  to  a  jury  is 
sometimes  capable  of  more  than  one  construction,  but  we  do  not 
think  it  too  much  to  say  that  a  fair  and  reasonable  construction 
of  the  language  used  in  the  foregoing  paragraph  admits  of  but 
one  meaning,  and  one  in  harmony  with  the  other  parts  of  said 
charge  on  the  same  subject.  Counsel  for  plaintiff  in  error  con- 
tend that  a  construction  and  meaning  of  said  charge  is  as 
above  stated  by  them.  We  do  not  so  construe  it,  and  applying 
the  rule  of  construction  mentioned,  we  think  it  means  that  mar- 
riage contracts  may  also  be  inferred  from  the  acts,  declarations 
and  conduct  of  the  parties  and  not  from  the  evidence  that 
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the  intention  to  marry  resided  in  their  minds.    As  laid  down 
in  Volume  4,  Ruling  Case  Law,  Section  26 : 

'*The  promise  may  be  inferred  from  the  circumstances  which 
usually  attend  an  engagement.  And  so  it  has  been  held  that  a 
promise  may  be  inferred  from  proof  of  intimate  and  frequent 
association  at  the  time  of  and  prior  to  the  engagement;  of 
the  voluntary  admissions  and  declarations  of  the  defendant,  in- 
cluding his  admissions  made  by  letter  and  declarations  and 
admissions  of  the  plaintiff  made  in  the  defendant's  presence,  and 
preceding  the  alleged  breach;  or  of  acts  or  conduct  of  the 
plaintiff  in  the  presence  of  the  defendant,  her  declarations  or 
statements  made  in  his  presence ;  and,  in  certain  cases,  the  acts 
and  declarations  of  the  plaintiff,  without  the  presence  of  the  de- 
fendant, such  as  her  preparations  for  the  marriage,  and  com- 
munications by  her  to  her  own  family  of  the  fact  of  her  engage* 
ment  to  marry." 

This  view  is  sustained  by  many  decisions  in  this  state  and 
elsewhere.  In  thus  instructing  the  jury  we  do  not  think  the 
trial  court  erred  to  the  prejudice  of  the  plaintiff  in  error. 

It  is  also  contended  that  the  court  below  erred  in  charging 
the  jury  upon  the  subject  of  punitive  damages.  Counsel  for 
plaintiff  in  error  say  that  plaintiff's  petition  contained  no  allega- 
tion for  such  damages ;  that  no  intimation  was  given  by  counsel 
for  the  plaintiff  during  the  entire  trial  that  such  damages  would 
be  claimed,  or  were  claimed;  that  no  request  was  made  by 
the  defendant  in  error  for  any  charge  upon  said  subject,  but 
that  the  trial  court  charged  the  jury  on  said  subject  as  the  same 
appears  on  p.  397  of  the  record : 

'*If  the  defendant's  conduct  in  the  matter  of  promise  and 
the  breaking  of  it,  if  you  find  it  was  ruthless  and  wanton  toward 
plaintiff,  you  may  if  you  think  it  proper  under  all  the  circum- 
stances of  the  case,  in  addition  to  compensatory  damages  award 
exemplary  damages  in  such  sum  as  you  may  think  proper  under 
the  circumstances." 

We  do  not  understand  that  said  charge  in  form  is  objected 
to  or  that  the  same  is  not  proper,  if  the  question  of  punitive  dam- 
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ages  was  in  the  case,  but  counsel  for  plaintiff  in  error  contend 
that  such  damages  have  no  place  or  right  to  be  considered  in 
said  case,  and  therefore  the  court  below  erred  in  so  instructing 
the  jury.  And  in  this  connection,  also,  the  right  of  the  trial 
court,  Sim  sponte,  to  consider  an  amendment  to  be  made  to  the 
plaintiff's  petition  after  verdict  is  challenged. 

Strictly  speaking  the  basis  of  recovery  for  damages  in  a  civil 
action  is  the  cause  of  action  set  up  in  the  plaintiff's  petition, 
but  the  evidence  in  the  trial  of  such  case  may  lead  to  such 
developments,  apparently  outside  of  the  strict  letter  uf  the  pe- 
tition, as  to  require  the  court  to  instruct  the  jury  as  to  the 
legal  effect  of  such  evidence.  For  instance,  in  an  action  for 
damages  for  assault  and  battery  it  is  held  in  the  case  of  Roberts 
V,  Mason,  10  0.  S.,  277,  that  where  an  action  **  involves  the  in- 
gredients of  fraud,  malice  or  insult,  a  jury  may  go  beyond  the 
rule  of  mere  compensation  to  the  party  aggrieved  and  award  ex- 
emplary or  punitive  damages."  This  case  was  for  damages  for 
assault  and  battery  only,  but  it  appears  that  the  scope  of  the 
evidence  was  such  as  to  show  the  existence  of  malice  and  insult, 
and  the  jury  were  instructed  that  if  the  circumstances  as 
shown  in  the  evidence  warranted  it,  they  might  award  exemplary 
or  punitive  damages  in  addition  to  compensatory  damages.  No 
special  averment  of  exemplary  or  punitive  damages  in  the  peti- 
tion was  made  in  that  case,  but  the  elements  of  malice  and  insult 
appear  to  have  been  developed  in  the  proof  during  the  progress 
of  the  trial.  So  in  the  case  before  us,  if  the  petition  charged  and 
the  evidence  disclosed  wantonness  or  malice  or  other  grounds  of 
aggravation  in  the  relations  of  the  plaintiff  in  error  toward  the 
defendant  in  error,  the  damages  would  not  be  confined  to  the 
actual  pecuniary  loss  suffered  by  the  defendant  in  error,  but 
the  jury  would  be  authorized  to  allow  exemplary  or  punitive 
damages  in  addition  to  compensatory  damages,  and  in  a  proper 
case  where  the  evidence  justified  it,  it  would  be  the  duty  of  the 
trial  court  to  instruct  the  jury  upon  the  same,  even  in  the  ab- 
sence of  any  request  on  the  part  of  counsel,  the  duty  of  the 
trial  court  being  to  instruct  the  jury  upon  the  law  arising  out 
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of  the  pleadings  and  evidence  in  the  ease.  And  in  a  proper 
case,  the  trial  court  may  charge  that  vindictive  damages  are 
recoverable.  In  this  connection,  we  cite  the  case  of  Duvall  v. 
Fuhrman,  3  C.  C,  305,  which  was  affirmed  by  the  Supreme 
Court,  Judge  Cherrington  speaking  for  the  court,  after  dis- 
cussing the  right  of  the  jury  to  consider  the  property  rights  of 
the  defendant  in  that  case,  after  the  breach  of  the  contract,  says : 

'*It  is  well  settled  that  the  jury  may  give  punitive  damages, 
on  account  of  the  conduct  of  the  defendant  subsequent  to  the 
breach  of  the  contract,  even  on  account  of  the  defense  he  sets 
up,  the  testimony  he  gives,  and  the  manner  in  which  he  conducts 
the  defense  before  the  jury.  It  was  claimed  by  the  plaintiff  be- 
low that  the  conduct  of  the  defendant  below  was  peculiarly  in- 
sulting on  the  trial,  and  intended  to  degrade  and  disgrace  her. 
If  the  jury  so  believed,  they  might  give  vindictive  damages  with- 
out any  regard  to  his  property,  no  matter  when  it  was  acquired. 
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True,  the  general  rule  is  that  in  a  case  for  breach  of  contract 
the  party's  recovery  is  limited  to  the  pecuniary  loss  sustained, 
but  it  is  held  that  this  general  rule  does  not  apply  to  a  case 
for  breach  of  promise  of  marriage,  wherein  if  the  promise  is 
shown  to  have  been  broken  abruptly  or  under  humiliating  cir- 
cumstances, or  if  the  defendant  acted  maliciously  and  in  a  way 
to  injure  the  plaintiff's  character,  punitive  damages  may  be 
recovered.  Johnson  v.  Travis,  33  Minn.,  33 ;  Thorn  v.  Knapp,  42 
N.  Y.,  474 ;  McPherson  v.  Ryan,  59  "Mich.,  33. 

Here  the  jury  were  instructed  upon  the  subject  of  punitive 
damages  on  the  theory,  no  doubt,  that  the  evidence  called  for 
such  instruction,  although  it  appears  that  an  amendment  was  or- 
dered to  be  made  to  the  plaintiff's  petition  having  special  refer- 
ence to  this  subject  of  damages,  after  trial,  presumably  to  con- 
form the  same  to  the  case  made  by  the  evidence,  under  statutory 
authority,  as  claimed,  and  to  which  reference  will  hereafter  be 
made. 

Here  the  record  shows  the  entire  history  of  the  incidents  lead- 
ing up  to  this  suit,  including  the  trial,  and  it  was  for  the  jury 
to  say  what  the  conduct  of  the  plaintiff  in  error  toward  the  de- 
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*  fendant  in  error  was,  whether  or  not  under  all  the  evidence  there 
was  good  and  sufficient  cause  shown  to  authorize  the  applica- 
tion of  the  rule  of  law  given  to  them  in  charge  by  the  court, 
and  if  so,  to  what  extent,  in  the  exercise  of  a  sound  discretion. 
As  was  said  by  the  distinguished  judge  in  announcing  the 
opinion  in  the  case  of  Roberts  v.  Mason,  supra,  as  illustrating  the 
rule  of  law  therein  laid  down: 

**In  a  case  of  this  kind,  twelve  intelligent  and  impartial 
men,  acting  under  oath,  and  subject  in  a  proper  case  to  the  con- 
trol of  the  court,  are  not  likely  to  do  any  great  wrong;  and  it 
seems  to  us  that  the  power  which  this  rule  confers  upon  a  jury 
may,  in  practice,  operate  as  a  salutary  restraint  upon  the  evil 
passions  of  bad  men." 

We  think  the  instruction  given  was  proper  and  in  so  giving 
it  the  trial  court  did  not  commit  prejudicial  error  to  the  cause 
or  interests  of  the  plaintiff  in  error. 

It  is  also  argued  that  the  court  below  erred  in  ordering  upon 
its  own  motion,  after  verdict  but  before  the  journal  entry  over- 
ruling the  motion  for  a  new  trial  was  filed,  the  plaintiff's  peti- 
tion to  be  amended  by  inserting  at  the  end  of  the  twelfth  line  of 
the  second  page  thereof  the  following: 

**And  that  each  and  every  act  of  defendant  in  promising  to 
marry  plaintiff  and  his  subsequent  refusal  to  marry  her  are 
ruthless  and  wanton." 

This  amendment,  it  is  claimed,  was  ordered  to  be  made  un- 
der favor  of  Section  11363  of  the  General  Code,  which  provides: 

**  Before  or  after  judgment,  in  furtherance  of  justice  and  on 
such  terms  as  it  deems  proper,  the  court  may  amend  any  plead- 
ing, process,  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party 
or  a  mistake  in  any  other  respect,  or  by  inserting  other  allega- 
tions material  to  the  case,  or,  when  the  amendment  does  not  sub- 
sequently change  the  claim  or  defense,  by  conforming  the  plead- 
ing or  proceeding  to  the  facts  proved.  When  an  action  or  pro- 
ceeding fails  to  conform  to  the  provisions  of  this  title,  the  court 
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may  permit  either  to  be  made  conformable  thereto,  by  amend- 
ment." 

• 

/ 
Whenever  before  the  courts  for  construction,  it  has  been  held 

that  this  statute  gives  to  the  trial  court  discretionary  power  over 

amendments  to  pleadings,  and  such  amendments  may  be  made 

by  said  courts  upon  their  own  motion.    Becker  v.  Walworth,  45 

0.  S.,  169-175 ;   Logan,  Admrx.,  v.  Thrift,  20  0.  S.,  62 ;   Ben- 

ninger  v.  Hess,  41  O.  S.,  64-69 ;  Railway  v.  Wysing,  8  0.  C,  211 ; 

Barhowr  v.  MUes,  14  C.  C,  628-635 ;  Wicker  et  al  v.  Messinger  et 

dl,  22  C.  C,  712. 

Here  it  appears  that  the  amendment  made  falls  within  the 
provisions  of  said  section,  and  that  the  action  of  said  court  was 
but  the  exercise  of  discretionary  power  conferred  by  said  section. 
True,  counsel  say  they  were  taken  by  surprise,  and  it  may  be 
they  were,  but  it  seems  that  the  trial  court  **in  furtherance  of 
justice"  felt  called  upon  to  order  said  amendment  made,  per- 
haps to  conform  the  petition  to  the  facts  which  the  evidence 
tended  to  prove.  An  examination  of  the  record  fails  to  show 
that  any  objection  was  made  to  the  introduction  of  evidence 
bearing  upon  the  feature  of  the  case  sought  to  be  covered  by 
the  amendment,  and  the  court  having  charged  upon  the  sub- 
ject of  punitive  damages  as  if  said  amendment  had  been  incor- 
porated in  said  petition,  we  think  that  under  said  section  it  was 
not  an  abuse  of  power  or  discretion  upon  the  part  of  the  trial 
court  in  ordering  said  amendment  made. 

It  is  also  contended  'Hhat  the  damages  awarded  to  the 
plaintiff  below  are  excessive  in  amount,  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice."  In  the  ab- 
sence of  a  showing  in  support  of  this  allegation,  we  take  it  that 
a  contrary  presumption  would  appear.  Quoting  from  the  opin- 
ion in  the  case  of  Duvall  v.  Fuhrman,  supra,  which  was  a  case 
for  damages  for  breach  of  promise  of  marriage,  the  judge  speak- 
ing for  the  «ourt  on  page  312  says : 

'*In  actions  of  this  nature,  the  courts  rarely  interfere  to  set 
aside  a  verdict  as  excessive.  If  the  damages  are  so  flagrantly 
outrageous  and  extravagant,  as  to  evince  intemperance,  par- 
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tiality  or  corruption  on  the  part  of  the  jury,  it  is  the  duty  of 
the  court  to  reduce  the  amount  or  set  the  verdict  aside,  ac- 
cording to  the  circumstances." 

We  find  none  of  the  elements  referred  to  in  the  above  case 
present  in  this  case,  and  assuming  that  the  jury  was  composed 
of  fair,  upright  and  intelligent  men,  we  would  not  be  disposed 
to  discredit  their  judgment  by  substituting  our  own  in  the  ab- 
sence of  good  and  suflScient  reasons  therefor.  This  ground  of 
error  is  held  not  to  be  well  taken. 

It  is  urged  that  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence,  that  it  is  against  the  manifest  weight  of  the 
evidence  and  contrary  to  law.  If  counsel  are  right  in  behalf 
of  their  contention  on  either  of  these  propositions,  then  this 
verdict  ought  not  to  stand.  Without  rehearsing  the  evidence 
embraced  in  the  two  separate  large  volumes  making  up  the  rec- 
ord in  this  case,  it  will  be  sufficient  to  say  that  we  have  read  all 
the  evidence  therein,  including  the  exhibits,  and  while  there 
appears  to  be  a  marked  conflict  in  the  evidence  of  the  parties 
hereto  upon  the  material  and  controlling  issue  in  this  case, 
namely,  whether  or  not  it  was  a  promise  on  the  part  of  the 
plaintiff  in  error  to  marry  the  defendant  in  error  and  a  like 
promise  on  her  part  to^  marry  the  former  and  a  mutual  agree- 
ment to  marry  each  other,  and  that  afterward  the  plaintiff  in 
error,  although  requested  to  do  so,  refused  to  marry  the  defend- 
ant in  error,  and  between  other  witnesses  upon  other  issues  in- 
volved herein  as  well,  such  evidence  and  all  the  other  evidence 
relating  to  the  subject-matter  of  this  suit  involved  questions 
of  fact,  which  were  the  sole  province  of  the  jury  to  determine, 
and  having  determined  them,  with  a  record  before  us  tending 
to  sustain  the  claim  of  the  plaintiff  below  that  a  promise  to 
marry  was  made  and  broken  as  alleged  in  her  petition,  although 
denied  by  the  defendant  below,  as  a  reviewing  court  we  do  not 
feel  justified  in  disturbing  the  verdict  of  the  jury  ^r  judgment 
of  said  court  on  either  of  the  grounds  stated. 

Thus  far  we  have  considered  the  several  contentions  of  coun- 
sel for  the  plaintiff  in  error,  involving  as  they  do,  a  review  of 
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several  of  the  material  questions  arising  during  the  trial,  and 
some  after  trial  and  before  judgment,  but  we  are  still  met  with 
the  question  as  yet  undisposed  of,  and  presented  with  great 
vigor  by  counsel,  and  that  is,  the  subject  of  newly-discovered 
evidence.  Indeed,  this  branch  of  the  case  has  given  the  court 
more  concern  than  any  other.  Unlike  many  questions  that 
arise  out  of  a  case  during  the  progress  of  a  trial,  or  even  after 
trial,  when  the  determination  of  an  issue  rests  with  the  court, 
the  law  in  most  cases  furnishes  a  means  of  solution  for  such 
questions  or  issue,  and  while  the  law  in  the  case  before  us  also 
furnishes  certain  rules  as  aids  in  the  execution  of  judicial  duty, 
still  the  rule  to  be  applied  in  the  ultimate  determination  of  the 
question  made  here  rests  in  a  sound  discretion  to  be  exercised 
6y  the  court. 

The  provision  relating  to  new  trials  is  to  be  found  in  Section 
11576  of  the  General  Code,  which  provides: 

**A  former  verdict,  report  or  decision,  shall  be  vacated,  and 
a  new  trial  granted  by  the  trial  court  on  the  application  of  a 
party  aggrieved,  for  any  of  the  following  causes  affecting  mate- 
rially his  substantial  rights." 

Subdivision  7  of  said  section  provides  that  one  of  said  grounds 
or  causes  is  **  newly-discovered  evidence,  material  for  the  party 
applying,  which  with  reasonable  diligence  he-  could  not  have  dis- 
covered and  produced  at  the  trial." 

The  requisites  here  pointed  out  are  so  plain  as  that  neither 
time  nor  space  need  be  taken  in  their  explanation. 

Perhaps  the  best  digest  of  the  rules  governing  courts  in  grant- 
ing new  trials  upon  the  ground  of  newly-discovered  evidence  is 
to  be  found  in  Volume  14,  Enc.  of  Pleading  and  Practice,  p. 
791,  which  is  as  follows: 

**A  new  trial  will  not  be  granted  on  the  mere  showing  that 
new  evidence  has  been  discovered.  Newly-discovered  evidence, 
un  order  to  be  sufficient,  must  fulfill  all  the  following  require- 
ments. First,  it  must  be  such  as  will  probably  change  the  re- 
sult, if  a  new  trial  is  granted.  Second,  it  must  have  been  dis- 
covered since  the  trial.     Third,  it  must  be  such  as  could  not 
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have  been  discovered  before  the  trial  by  the  exercise  of  due  dili- 
gence. Fourth,  it  must  be  material  to  the  issue.  Fifth,  it  must 
not  be  merely  cumulative  to  the  former  evidence.  Sixth,  it 
must  be  not  merely  impeaching  or  contradicting  the  former  evi- 
dence.'* 

It  will  be  observed  that  the  foregoing  embraces  the  general 
rules  applicable  to  the  subject  treated  of,  the  law  of  each  state, 
of  course,  being  governed  by  the  adjudications  of  such  state. 
In  this  state,  for  instance,  the  law  is  somewhat  different  than 
that  stated  under  the  first  subdivision  of  the  rules  enumerated 
relating  to  the  legal  effect  of  the  alleged  newly-discovered  evi- 
dence, ^ferring  to  the  case  of  Moore  v.  Coates,  35  O.  S.,  181, 
Judge  Okey,  speaking  for  the  court  in  that  case,  says : 

''These  authorities  show  that  motions  for  new  trials  based 
on  that  ground  (newly-discovered  evidence)  are  not  favored. 
In  construing  our  former  statutes,  that  rule  was  not  disregarded. 
The  motion  was  denied  if  the  mover  had  been  guilty  of  laches." 

And  in  Ludlow  v.  Parks,  4  Ohio,  43045,  it  was  said: 

"In  considering  the  motion,  the  court  will  not  inquire  whether, 
taking  the  newly-discovered  evidence  in  connection  with  that 
exhibited  on  the  trial,  a  jury  might  be  induced  to  give  a  differ- 
ent verdict,  but  whether  the  legitimate  effect  of  such  evidence 
would  be  to  require  a  different  verdict.'' 

See  also,  Railroad  v.  Long,  24  0.  S.,  133;  Traction  Co,  v. 
Fessler,  12  C.C.(N.S.),  566. 

Leaving  this  subject  for  the  present,  let  us  inquire  concerning 
the  history  of  this  action,  when  it  was  commenced,  etc.,  as  bear- 
ing upon  the  diligence  required  by  said  statute,  11576,  General 
Code,  as  a  prerequisite  to  the  granting  of  a  new  trial  upon  the 
ground  of  newly-discovered  evidence.    ' 

The  transcript  shows  the  following : 

1915,  July  2.    Petition  filed. 

1915,  November  12.     Answer  filed. 

1916,  February  18.    Verdict  for  $10,500. 
1916,  February  21.    Motion  for  new  trial  filed. 
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1916,  ]V£arch  2.    Death  of  defendant  suggested. 

1916,  June  23.  H.  W.  Barnhart,  administrator  with  the  will 
annexed  of  Robert  H.  Jacob,  made  party  defendant  and  ordered 
that  said  action  proceed  in  his  name  as  such  defendant. 

1916,  June  23.  Motion  to  set  aside  verdict  and  for  a  new 
trial  overruled  and  judgment  entered  on  verdict. 

It  thus  appears  that  some  eight  months  intervened  between 
the  commencement  and  trial  of  said  action,  and  that  during 
said  time  it  also  appears  that  depositions  of  witnesses  were 
taken  in  the  city  of  Indianapolis,  Indiana,  at  different  times, 
by  both  the  plaintiff  in  error  and  defendant  in  error,  under 
proper  notice  served  for  such  purpose.  That  on  the  occasion 
of  the  plaintiff  in  error  taking  such  depositions,  the  depositions 
of  Mary  Myers  and  Ida  Crane  were  taken,  on  whose  evidence  the 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence is  based.  It  appears  that  counsel  for  plaintiff  in  error 
were  present  and  cross-examined  at  the  taking  of  such  deposi- 
tions, thus  affording  the  plaintiff  in  error  opportunity  of  learn- 
ing who  said  witnesses  were,  their  relations  to  the  defendant  in 
error,  their  occupation,  their  residence,  etc.  It  likewise  appears 
that  counsel  for  plaintiff  in  error,  after  such  depositions  were 
taken,  served  notice  to  take  the  depositions  of  witnesses  in  said 
city  of  Indianapolis  for  the  plaintiff  in  error,  and  went  to  said 
city  for  that  purpose.  In  support  of  said  motion  for  a  new 
trial  an  affidavit  of  counsel  for  plaintiff  in  error  was  filed  setting 
forth  that  neither  the  plaintiff  in  error  nor  his  counsel  were 
in  possession  of  any  fact  or  facts  known  by  said  two  witnesses 
or  either  of  them  concerning  the  issues  of  this  case  other  than 
as  testified  to  by  them  in  their  depositions  taken.  As  the  stat- 
ute cited  requires,  and  as  is  held  in  numerous  cases  of  this 
state,  one  applying  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  must  show  reasonable  diligence  to  obtain  the 
testimony  of  witnesses  sought  before  trial,  and  it  must  further 
appear  that  such  testimony  could  not  have  been  discovered  and 
produced  at  said  trial  by  the  exercise  of  reasonable  diligence. 
Considering  the  intelligence  and  experience  with  the  world's 
affairs  of  the  plaintiff  in  error  as  evidenced  by  his  testimony, 
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his  letters  to  the  defendant  in  error  and  otherwise,  it  would 
seem  that  the  commencement  of  this  action  coupled  with  his  al- 
leged knowledge  of  the  adventuresome  character  of  the  defend- 
ant in  error,  as  claimed,  would  have  heen  notice  to  him  to  pre- 
pare his  case  accordingly.  He  knew  of  the  charge  made,  what 
range  of  testimony  the  charge  would  undoubtedly  take,  that 
the  defendant  in  error  then  resided  and  for  many  years  thereto- 
fore had  resided  in  the  city  of  Indianapolis,  where  her  friends 
and  acquaintances  also  resided,  and  among  them  the  two  wit- 
nesses named,  Mary  Myers  and  Ida  Crane,  whom  he,  or  at  least 
his  counsel,  had  personally  met  after  the  taking  of  their  depo- 
sitions  and  interviewed  them  concerning  this  case,  and  also 
knew  that  the  defendant  in  error  apparently  had  been  disap- 
pointed in  the  testimony  given  by  said  two  witnesses  in  their 
depositions.  Under  this  state  of  facts,  does  it  appear  that  rea- 
sonable diligence  was  used  to  obtain  the  testimony  of  these  wit- 
nesses at  the  trial  and  that  their  testimony  could  not  have  been 
discovered  by  reasonable  diligence?  Nothing  appears  to  show 
that  these  witnesses,  or  either  of  them,  were  not  in  the  city  of 
Indianapolis  where  their  depositions  could  have  been  taken  at 
any  time  before  trial,  if  desired.  Of  course,  we  are  aware  it 
sometimes  happens  that  litigants  are  deprived  of  the  benefit  of 
the  testimony  of  witnesses,  unknown  to  them  at  the  time  of  trial, 
but  where  a  party  has  knowledge,  or  the  means  of  knowledge, 
which  if  followed  up  would  have  led  to  the  discovery  of  the 
evidence  before  trial  (as  in  this  case)  and  on  which  an  applica- 
tion for  a  new  trial  is  based,  on  the  ground  stated,  a  new  trial 
will  not  be  granted.  Wright  v.  Southern  Express  Co.,  80  Fed. 
Rep.,  85. 

Again,  following  the  suggestion  made  that  the  plaintiff  in 
error  had  reason  to  anticipate  the  character  of  the  testimony 
to  be  produced  against  him  on  the  trial,  in  view  of  the  charge 
made  in  the  petition,  we  call  attention  to  an  extract  from  the 
case  note  made  under  the  case  of  Graves  v.  Graves,  10  L.  R.  A. 
(N.  S.),  p.  216,  wherein  the  question  of  different  causes  for  a 
new  trial  are  discussed. 
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'^Some  of  the  cases  turn  on  the  question  of  negligence  in  the 
preparation  for  trial ;  and  it  is  held  that,  where  the  unsuccess- 
ful party  has  had  his  day  in  court,  knowing  what  the  issues 
were,  and  the  sort  of  testimony  his  adversary  was  likely  to  pro- 
duce, he  should  have  been  ready  then  and  there  to  meet  and 
prove  its  falsity.  If  any  relief  is  to  be  granted,  it  must  be  for 
something  discovered  after  the  trial  which  could  not  with  due 
diligence  have  been  made  available  there/' 

Assembling  all  the  facts  on  this  branch  of  the  case,  we  are 
inclined  to  the  view  that  the  case  is  one  of  doubtful  propriety, 
at  least,  authorizing  a  new  trial  on  the  ground  that  reasonable 
diligence  has  been  shown  to  obtain  the  testimony  of  these  two 
witnesses,  or  that  the  same  could  not  have  been  obtained  by  rea- 
sonable diligence. 

Said  subdivision  7  of  Section  11576,  General  Code,  provides 
that  the  newly-discovered  evidence  must  also  be  material  to  the 
issue  in  the  case. 

Assuming  that  reasonable  diligence  has  been  shown  to  obtain 
the  testimony  of  said  two  witnesses,  Mary  Myers  and  Ida  Crane, 
would  their  testimony  be  material  to  the  issues  here  and  not 
be  cumulative  to  the  evidence  already  offered  by  the  plaintiff 
in  error?  If  no  such  evidence  had  been  offered,  there  could  be 
but  one  answer  to  the  question,  because  said  witnesses  in  their 
affidavits  state  that  certain  admissions  were  made  to  them  by 
the  defendant  in  error — admissions  affecting  her  relations  with 
the  plaintiff  in  error — which  would  be  competent  as  evidence 
against  the  party  making  them. 

But  would  the  legitimate  effect  of  such  evidence,  if  introduced 
on  the  trial,  when  taken  in  connection  with  that  already  intro- 
duced on  the  trial,  be  to  require  a  different  verdict,  as  was  held 
in  the  case  of  Moore  v.  Coates,  35  0.  S.,  177,  already  cited?  Not 
that  it  might  produce  a  different  verdict,  but  would  the  legiti- 
mate effect  of  such  evidence  be  to  require  a  different  verdict, 
when  considered  in  connection  with  that  introduced  on  the 
trial?  It  will  be  noticed  that  the  evidence  proposed  to  be  of- 
fered is  in  the  nature  of  admissions  only.  Under  the  rules  of 
evidence,  admissions  made  to  third  parties  are  always  to  be 
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closely  scrutinized  and  to  be  received  with  great  caution.  Con- 
sidering the  statements  made  in  said  two  affidavits,  which  are 
substantially  the  same  and  which  are  denied  by  the  defendant 
in  error,  the  question  arises,  are  they  material  to  the  issue  in  the 
case,  if  testified  to,  and  if  material  and  testified  to,  would  their 
eflFect  be  anything  more  than  to  discredit  or  impeach  the  testi- 
mony of  the  defendant  in  error  on  matters  concerning  which 
evidence  has  already  been  given  t  And,  further,  would  not 
such  evidence  be,  not  evidence  o^  new  and  distinct  facts,  but  of 
an  inconclusive  and  cumulative  character  in  sustaining  the  wit- 
ness, Clara  Brown,  in  her  testimony  of  alleged  admissions  made 
to  her  by  the  defendant  in  error?  We  are  of  the  opinion  that 
it  would  be,  and  it  is  a  well  settled  rule  of  law  that  a  new  trial 
will  not  be  granted  on  the  ground  of  newly-discovered  evidence 
when  the  new  evidence  relied  on  is  merely  cumulative  to  that 
introduced  at  a  former  trial.  So  we  hold  that  the  evidence  pro- 
posed as  contained  in  said  two  affidavits  is  not  material  to  the 
issue  or  issues  involved  herein  and  that  the  court  below  was  not 
guilty  of  a  manifest  abuse  of  discretion,  or  of  any  abuse  of 
discretion,  in  overruling  said  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence. 

Considering  the  provisions  of  Sections  11397  and  11235  of 
the  General  Code,  we  are  of  the  opinion  that  the  death  of  the 
plaintiff  in  error,  under  the  status  of  the  case  at  the  time  of  his 
said  death,  did  not  work  an  abatement  of  this  action,  and  there- 
fore the  court  below  did  not  err  in  ordering  said  action  to  pro- 
ceed in  the  name  of  the  administratrix  of  said  decedent's  estate. 

Finding  no  error  in  the  record  prejudicial  to  the  legal  rights 
of  the  plaintiff  in  error,  the  judgment  of  the  court  of  common 
pleas  will  be  affirmed  and  said  cause  will  be  remanded  to  said 
court  to  carry  said  judgment  into  execution. 

Powell,  J.,  and  Houck,  J.,  concur. 
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ACQUIESCENCE  BY  CORPORATION  IN  UNAUTHORIZED  ACTS 

BY  ONE  or  ITS  OFFICERS. 

Court  of  Appeals  for  Athens  County. 

Harry  H.  Jackson  v.  The  Nelsonville  Foundry  & 

Machine  Company  et  al. 

Decided,  June  7,  1916. 

CarpoTQtions — Knotoledge  of  Corporate  Officer  Imputed  to  the  Corpora- 
tion— Acquiescence  of  Corporation  in  Warrants  of  Attorney  to  Con- 
fess  Judgment— Incorporated  in  Notes  Without  Authority — Surren- 
der l>y  Directors  of  Power  to  Executive  Officer — Corporation  Bound 
Thereby  Where  Permitted  by  Stockholders — Acts  of  General  Man- 
ager After  Board  of  Directors  Has  Becdme  Defunct — Evidence — 
Allegations  With  Reference  to  Purpose  of  Partnership. 

1.  In  a  suit  on  a  judgment  oral  evidence  Is  admissible  to  show  that  the 

plaintiff  in  the  record  of  the  judgment  is  identical  with  the  plaint- 
iff in  such  suit. 

2.  Where,  from  the  oral  evidence,  It  appears  that  in  the  record  of  the 

judgment  the  plaintiff  therein  was  by  mistake  described  as  a 
corporation,  when  in  fact  the  plaintiff  was  the  partnership,  seeking 
to  recover  on  the  judgment,  such  evidence  should  not  be  excluded. 

3.  The  knowledge  acquired  by  an  officer  of  a  corporation,  when  acting 

in  his  official  capacity  and  in  regard  to  a  matter  with  which  he  is 
especially  charged  by  the  board  of  directors,  is  the  knowledge  of 
the  corporation  for  any  and  all  judicial  purposes. 

4.  The  secretary-treasurer  of  a  corporation,  together  with  its  presi- 

dent, having  been  authorized  by  the  board  of  directors  to  make 
notes  to  banks  to  cover  overdrafts,  and  having  without  authority 
executed  notes  with  warrants  of  attorney  containing  power  to  con- 
fess judgment  against  the  company  and  in  favor  of  the  obligee 
therein  named,  the  knowledge  of  the  secretary-treasurer  thereby 
obtained  that  the  notes  contained  such  warrants  is  the  knowledge 
of  the  corporation. 

5.  When  knowledge  is  obtained  by  a  corporation  of  an  unauthorized 

act  of  its  officer  it  may  ratify  the  same  by  acquiescence,  continued 
Tor  a  number  of  years,  without  any  formal  action  of  its  board  of 
directors, 
6..  When:  a  ^corporate  officer  slsncn  notes  authorized  by  the  board  _of  di- 
rectors containing  unauthorized  warrants  of  attorney  for  the  entry 
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of  Judgment  by  confession,  and  the  notes  ronain  unpaid,  save  the 
payment  of  the  annual  interest  thereon,  for  more  than  thirteen 
years,  such  acquiescence  on  the  part  of  the  corporation  is  a  ratifi- 
cation of  the  unauthorized  acts  of  its  officer. 

7.  If  the  stockholders  of  a  corporation  permit  the  directors  to  surrender 

their  powers  and  functions  to  an  executive  officer  of  the  corpora- 
tion as  a  continuous  and  permanent  arrangement,  the  board  of  di- 
rectors being  entirely  inactive  and  the  officer  discharging  all  its 
duties,  the  acts  of  such  officer  under  such  circumstances  are  binding 
upon  the  corporation. 

8.  So,  where  the  general  manager  of  a  corporation  whose  board  of 

directors  as  such  has  become  defunct  with  the  knowledge  and 
consent  of  the  stockholders,  and  the  general  manager  with  their 
consent  directs  and  controls  all  its  business  affairs,  a  note  signed 
by  the  president  of  the  corporation  and  by  such  general  manager 
as  secretary,  containing  warrants  of  attorney  for  the  confession 
of  judgment,  is  binding  upon  the  corporation  and  it  can  not  avoid 
a  Judgment  obtained  by  confession  in  a  suit  on  such  note  on  the 
ground  that  the  execution  of  the  note  by  the  general  manager  was 
unauthorized  and  void. 

9.  In  an  action  by  a  partnership  on  notes  containing  warrants  of  at- 

torney for  the  entry  of  Judgment  by  confession  failure  to  aver  in 
the  petition  that  the  partnership  was  formed  for  the  purpose  of 
carrying  on  a  trade  or  business  in  Ohio  does  not  render  the  Judg- 
ment void. 

Slarch  23,  1914,  plaiutiflf  filed  a  petition  in  the  Court  of  Com- 
mon Pleas  of  Athens  County,  in  which  he  stated  that  the  de- 
fendant was  a  corporation  and  indebted  to  him  in  the  sum  of 
$7,950,  evidenced  by  three  promissory  notes  due  and  unpaid; 
that  it  was  engaged  in  manufacturing,  was  indebted  to  various 
persons  in  a  sum  exceeding  $40,000,  was  insolvent  and  wholly 
unable  to  pay  its  debts;  that  it  was  not  able  to  carry  on  its 
business,  and  prayed,  among  other  things,  the  appointment  of  a 
receiver. 

Subsequently  W.  S.  Weitzell  was  appointed  receiver,  and  on 
May  29,  1914,  filed  in  the  case  an  application  to  sell  property,  in 
which  it  was  stated  that  it  was  necessary  to  sell  the  real  estate 
of  the  corporation  to  pay  its  debts.  It  was  recited  in  the  appli- 
cation that  Emery  Lattaner,  as  Superintendent  of  Banks  of  the 
State  of  Ohio,  claimed  some  interest  in  such  real  estate,  and 
there  was  a  prayer  that  he  as  such  superintendent  might  be 
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made  a  party  to  the  action.  Lattaner,  as  Superintendent  of 
Banks,  answered,  as  also  did  his  successor. 

The  cause  was  tried  in  the  court  of  common  pleas  and  after- 
wards appealed. 

January  19,  1916,  Charles  L.  Baird,  trustee,  filed  his  answer 
and  cross-petition  in  this  court,  which  reads  in  part  as  follows  : 

**Now  comes  Charles  L.  Baird,  as  trustee  of  John  C.  Baird, 
Eugene  J.  Cable  and  Charles  L.  Baird,  in  the  liquidation  and 
settlement  of  the  affairs  of  the  Merchants  &  Miners  Bank,  a  part- 
nership, having  been  made  a  party  defendant  herein  and  given 
leave  to  file  this  his  answer  and  cross-petition,  and  says : 

*  *  That  on  or  about  the  12th  day  of  March,  1914,  Emery  Lat- 
taner,  then  Superintendent  of  Banks  of  the  State  of  Ohio,  took 
charge  of  the  affairs  and  all  of  the  assets  of  the  Merchants  & 
Miners  Bank  of  Nelsonville,  Ohio,  a  partnership,  then  comprised 
of  Charles  A.  Cable,  Eugene  J.  Cable,  Charles  L.  Baird  and 
John  C.  Baird,  and  thereafter  proceeded  with  the  liquidation 
of  the  said  bank  and  the  administration  of  its  affairs  until  he 
was  succeeded  in  said  office  by  Harry  T.  Hall;  that  the  said 
Harry  T.  Hall  continued  in  charge  of  the  liquidation  of  the  said 
bank  and  the  administration  of  its  affairs  until  the  14th  day  of 
January,  1916;  that  on  said  last  named  date  the  said  Harry 
T.  Hall,  as  Superintendent  of  Banks  of  the  State  of  Ohio,  with 
the  approval  and  authority  of  the  Court  of  Common  Pleas  of 
Athens  County,  Ohio,  in  a  certain  proceeding  therein  pending, 
entitled  In  the  Matter  of  the  Liquidation  of  the  Merchants  & 
Miners  Bank,  and  numbered  10940  on  the  docket  of  the  said 
court,  assigned  and  transferred  to  this  answering  defendant  all 
and  singular  the  assets,  choses  in  action  and  claims  due  said 
Merchants  &  Miners  Bank,  including  therein  the  judgment  and 
claim  against  the  Nelsonville  Foundry  &  Machine  Company  here- 
inafter set  forth. 

'*This  answering  defendant  further  says  that  at  all  times 
hereinafter  mentioned  prior  to  the  17th  day  of  February,  1914, 
one  Charles  A.  Cable,  together  with  Eugene  J.  Cable  and  C. 
Bobbins  were  partners  carrying  on  a  banking  business  at  Nel- 
sonville, Ohio,  in  the  firm  name  and  style  of  the  Merchants  & 
^liners  Bank ;  that  on  said  17th  day  of  February,  1914,  said  C. 
Bobbins  assigned  and  transferred  his  interest  in  the  said  part- 
nership to  Charles  L.  Baird  and  John  C.  Baird,  and  thereafter 
until  the  12th  day  of  March,  1914,  the  said  Charles  A.  Cable, 
Eugene  J.  Cable,  Charles  L.  Baird  and  John  C.  Baird,  as  part- 
ners as  aforesaid,  carried  on  the  said  banking  business  in  the 
said  name  and  style. 
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:  *VThe  defendant,  the  Nelson ville  Foundry  &  Machine  Com- 
pany, a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Ohio,  in  consideration  of  money 
procured  by  it  from  said  Merchants  &  Miners  Bank,  executed 
and  delivered  to  the  said  Merchants  &  Miners  Bank  its  several 
promissory  notes  as  follows,  to- wit:     •     •     • 

'  *  That  said  Merchants  &  Miners  Bank  continued  to  hold  and 
own  said  notes  from  the  time  of  the  execution  and  delivery  of 
each  of  them  as  aforesaid  until  the  18th  day  of  January,  li)ll, 
when  the  said  notes  were  merged  in  the  judgment  hereinafter  set 
forth. 

**That  on  said  18th  day  of  January,  1911,  said  Merchants  & 
Miners  Bank,  in  a  certain  action  pending  in  the  Court  of  Com- 
mon Pleas  of  Madison  County,  Ohio,  entitled  Merchants  & 
Miners  Bank  v.  The  Nelsonville  Foundry  &  Machine  Company, 
and  numbered  11306  on  the  docket  of  the  said  court,  by  the  con- 
sideration of  the  said  court  recovered  a  judgment  on  the  said 
promissory  notes  against  the  said  the  Nelsonville  Foundry  & 
Machine  Company  in  the  sum  of  $18,440.33,  with  interest  j.ro  n 
January  18,  1911,  at  the  rate  of  seven  per  cent,  per  annum, 
and  costs  of  suit  taxed  at  $ .  Said  judgment  is  unre- 
versed and  unsatisfied  and  no  part  thereof  has  been  paid,  ex- 
cept the  interest  thereon  to  January  1,  1914. 

**  Pursuant  to  the  said  warrants  of  attorney  said  the  Nelson- 
ville Foundry  &  Machine  Company  entered  its  appearance  in 
said  cause,  confessed  said  judgment  and  waived  and  released  all 
errors  therein.    ♦     •     •  * 

**This  answering  defendant  further  says  that  in  the  petition 
filed  in  the  said  action  in  the  Court  of  Common  Pleas  of  Madi- 
son County  wherein  the  said  Merchants  &  Miners  Bank  was 
plaintiff  and  the  Nelsonville  Foundry  &  Machine  Company  was 
defendant,  numbered  11306  on  the  docket  of  the  said  court,  it 
was  alleged  that  the  plaintiff,  said  Merchants  &  Miners  Bank, 
was  a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  Ohio  and  doing  business  in  Athens  county,  in  said  state; 
that  the  said  allegation  of  the  corporate  capacity  of  said  plaintiff 
was  made  and  inserted  in  the  said  petition  through  inadvertance 
and  mistake  by  the  then  attorney  of  the  said  Merchants  & 
Miners  Bank;  that  there  never  was  any  such  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of  Ohio  and  do- 
ing business  in  Athens  county,  Ohiof  that  the  plaintiff  in  the 
said  action  whose  corporate  capacity  was  erroneously  alleged  in 
the  manner  aforesaid  was  the  partnership  then  comprised  of  the 
said  Charles  A.  Cable,  Eugene  J.  Cable  and  C.  Bobbins.' •  *  ♦  -^ 
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There  was  a  prayer  that  the  Madison  county  judgment  be 
declared  the  first  and  best  lien. 

The  name  of  the  plaintiff  stated  in  the  caption  in  the  Madison 
county  case  was:  the  Merchants  &  Mliners  Bank.  There  are 
five  causes  of  action  in  the  petition  in  that  case,  each  of  which 
sets  up  a  promissory  note  executed  by  the  Nelsonville  Foundry 
&  Machine  Company  and  payable  to  Merchants  &  Miners  Bank, 
Each  cause  of  action  contains  the  averment  that,  '' plaintiff  is 
a  corporation  organized  and  existing  under  the  laws  of  the  state 
of  Ohio  and  doing  business  in  Athens  county,  in  said  state." 

The  first  note  was  for  $1,000,  dated  August  25,  1892,  due  one 

m 

day  after  date.  The  second  was  for  a  like  sum,  dated  August  26, 
1892,  due  one  day  after  date.  The  third  was  for  $3,700,  dated 
February  6,  1897,  due  ninety  days  after  date.  The  fourth  was 
for  $2,676.07,  dated  October  16, 1897,  due  ninety  days  after  date. 
The  fifth  was  for  $10,000,  dated  December  31,  1910,  due  one  day 
after  date.  The  interest  on  the  several  notes,  except  the  last, 
was  paid  annually. 
The  note  dated  August  25)  1892,  contained  the  following : 


**And  we  hereby  waive  protest  and  notice  thereof,  and  au- 
thorize and  empower  any  attorney  at  law,  in  the  state  of  Ohio, 
or  elsewhere,  in  our  names  and  behalf,  or  in  the  name  and  behalf 
of  any  or  either  of  us,  to  appear  before  any  court  of  record  in 
said  state  of  Ohio,  or  elsewhere,  at  any  time  after  this  obligation 
becomes  due,  and  waive  process  and  service  thereof,  and  without 
notice,  confess  judgment  against  us,  or  any  or  either  of  us,  in 
favor  of  the  said  payee  for  the  amount  that  may  appear  to 
be  due  thereon,  for  the  principal  and  interest,  damages  and 
costs  of  suit,  releasing  all  errors  in  the  judgment  so  confessed 
and  waiving  all  right  and  benefit  of  appeal,  and  any  and  all 
proceedings  to  set  aside,  vacate,  open,  suspend  or  reverse  such 
judgment."    •    •    • 

Each  of  the  other  notes  contained  language  in  effect  the  same 
as  the  language  quoted. 

The  two  notes  for  $1,000,  one  dated  August  25  and  the  other 
August  26,  1892,  were  executed  on  the  authority  of  the  board  of 
directors  of  the  Nelsonville  Foundry  &  Machine  Company,  which 
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authority  was  expressed  in  the  following  words:  '*That  the 
president  and  secretary  be  authorized  to  make  a  loan  of  $5,000 
to  meet  overdraft  in  bank  and  for  future  requirements."  The 
note  for  $3,700,  was  executed  on  the  authority  of  the  directors 
expressed  in  the  following  language:  ''By  motion  the  secretary 
was  authorized  to  make  notes  to  the  banks  to  cover  overdrafts." 
The  note  for  $2,676.07  was  executed  on  the  authority  of  the  di- 
rectors that  **the  president  and  secretary  be  authorized  to  give 
notes  for  same."  The  board  of  directors  gave  no  authority  for 
the  execution  of  the  $10,000  note. 

Since  prior  to  August  25,  1892,  Charles  A.  Cable,  Eugene  J. 
Cable  and  C.  Bobbins  were  partners  carrying  on  a  banking  busi- 
ness at  Nelsonville,  Ohio,  in  the  firm  name  and  style  of  Mer- 
chants &  Miners  Bank,  the  payee  in  the  above  named  notes.  The 
notes  were  given  for  money  loaned  the  Nelsonville  Foundry  & 
Machine  Company.  At  the  date  of  the  first  and  second  notes, 
August  25  and  26,  1892,  the  directors  of  the  Nelsonville  Foundry 
&  Machine  Company  were  Charles  A.  Cable  (the  same  person 
who  was  one  of  the  firm  doing  biisrness  as  Merchants  &  Miners 
Bank),  J.  W.  Jackson,  R.  Barnecut,  Charles  Robbins  and  C.  E. 
Poston.  These  notes  were  signed :  **The  Nelsonville  Foundry  & 
Machine  Co.,  by  Chas.  A.  Cable,  President,  and  C.  E.  Poston, 
Secretary-Treasurer. ' '  In  1897,  when  the  second  and  third  notes 
above  referred  to  were  given  Charles  A.  Cable,  C.  Robbins,  C.  E. 
Poston,  J.  W.  Jackson  and  R.  H.  Jackson  were  the  directors, 
and  the  note  of  February  6,  1897,  was  signed.  *  *  The  Nelsonville 
Foundry  &  Machine  Co.,  by  J.  W.  Jackson,  President,  and  C.  E. 
Poston,  Secretary-Treasurer."  The  note  X>i  October  16,  1897, 
was  signed:  **The  Nelsonville  Foundry  &  Machine  Co.,  by  C. 
E.  Poston,  Secretary-Treasurer."  The  minutes  of  the  Nelson- 
ville Foundry  &  Machine  Company  recite  that  on  April  29, 
1909,  there  was  held  the  annual  meeting  of  its  stockholders  and 
**that  the  majority  of  the  stock  being  present  the  meeting  was 
called  to  order.  •  •  •  Stockholders  present :  C.  A.  Cable 
C.  Robbins,  H.  H.  Jackson  (plaintiff)  and  R.  H.  Jackson."  Di- 
rectors elected  were:  C.  A.  Cable,  C.  Robbins  ,Pred  Weymuel- 
ler,  H.  H.  Jackson  and  R.  H.  Jackson.    At  a  meeting  of  the  di- 
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rectors  held  the  same  day  C.  A.  Cable  was  elected  president,  and 
R.  H.  Jackson  secretary-treasurer.  The  same  record  recites  that 
there  was  a  stockholders  meeting  on  August  22,  1912,  at  which 
time  C.  A.  Cable,  C.  Robbins,  H.  H.  Jackson  and  R.  H.  Jackson 
were  elected  directors  and  some  one  elected  in  the  place  of  Wey- 
mueller.  Neither  the  stockholders  nor  directors  of  the  Nelson- 
ville  Foundry  &  Machine  Company  have  ever  met  since  April 
29,  1909,  except  on  the  one  occasion,  August  22,  1912,  when  the 
stockholders  re-elected  the  old  board  of  directors  with  one  ex- 
ception. Mr.  R.  H.  Jackson  has  been  secretary-treasurer  of  the 
Nelsonville  Foundry  &  Machine  Company  since  1901,  and  gen- 
eral manager  since  prior  to  1909,  and  during  all  that  time  has 
been  the  one  salaried  official  of  the  company  and  its  control  has 
been  in  his  hands. 

Oral  evidence  was  received  at  the  trial  in  this  court,  over  the 
objection  of  the  Nelsonville  Foundry  &  Machine  Company,  to 
show  that  Merchants  &  Miners  Bank,  described  as  a  corpora- 
tion in  the  Madison  county  suit,  was  the  partnership  composed 
of  Charles  A.  Cable,  C.  Robbins  and  Eugene  J.  Cable  doing  a 
banking  business  in  Nelsonville,  and  whose  assignee  is  Charles 
L.  Baird,  trustee.  Oral  evidence  was  also  received,  over  the  ob- 
jection of  such  defendant,  to  show  that  there  is  no  Ohio  corpora- 
tion by  the  name  of  the  Merchants  &  Miners  Bank.  The  Madi- 
son county  judgment  was  taken  January  18,  1911.  The  petition 
in  that  case  did  not  contain  an  averment  that  the  plaintiff  was 
a  partnership  formed  for  the  purpose  of  carrying  on  a  trade  or 
business  in  Ohio. 

Grosvenor,  Jones  &  WorsieU  and  L.  G.  Addison,  for  W.  S. 
Weitzell,  receiver. 

Foster  &  Wells  and  Webber,  McCoy  &  Jones,  for  Charles  L. 
Baird,  trustee. 

Sayrb,  J. 

The  judgment  record  introduced  in  evidence  shows  that  the 
plaintiff  was  described  in  the  Madison  county  case  as  a  corpora- 
tion.   The  introduction  of  the  judgment  record  is  objected  to 
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because  it  does  not  show  that  the  plaintiff  therein  is  identical 
with  Merchants  &  Miners  Bank,  a  partnership. 

Oral  evidence,  introduced  on  the  trial,  shows  that  Merchants 
&  Miners  Bank,  a  partnership,  employed  a  lawyer  to  take  judg- 
ment for  it  on  the  cognovit  notes  in  Madison  county  against  the 
Nelsonville  Foundry  &  Machine  Company,  and  that  he  by  mistake, 
described  the  plaintiff  in  that  case  as  a  corporation,  and  fur- 
ther that  there  is  no  Ohio  corporation  by  the  name  of  the 
Merchants  &  Miners  Bank. 

Should  this  evidence  be  excluded?  The  averments  in  the 
petition  in  the  Madison  county  case  that  the  plaintiff  was  a  cor- 
poration were  immaterial  ones  (Brady  v.  National  Supply  Co.^ 
64  O.  S.,  367).  These  are  merely  descriptive  of  the  plaintiff 
and  of  no  more  consequence  than  if  the  plaintiff's  name  in  the 
caption  read :  The  Merchants  &  Miners  Bank,  a  corporation. 

The  precise  question  for  this  court  then  is:    In  a  suit  on  a 
domestic  judgment,  where  it  appears  that  the  name  of  the 
party  plaintiff  in  the  judgment  sued  on  is  not  identical  with  the 
name  of  the  party  claiming  to  have  secured  the  judgment,  can 
parol  evidence  be  received  to  show  that  the  parties  are,  in  fact, 
identical?    A  case  can  readily  be  imagined  where  the  admis- 
sion of  such  evidence  would  be  absolutely  necessary.     If  the 
name  of  the  plaintiff  in  a  suit  for  recovery  on  a  judgment  was 
exactly  the  same  as  the  name  of  the  plaintiff  in  the  transcript 
of  the  judgment  sued  on  and  there  was  an  answer  to  the  effect 
that  they  were  not  the  same  parties,  parol  evidence  would  be 
imperative.    While  the  authorities  are  not  in  accord  on  the  sub- 
ject the  great  weight  of  authority  sustains  the  rule  that  parol 
evidence  is  admissible  to  prove  that  the  parties  are  identical.    A 
list  of  them  follows :  State,  ex  rel  Prescott,  Jr,,  et  al  v.  Hanousek, 
19  C.  C,  SOS;  Missouri  Glass  Co.  v.  Gregg  (Tex.),  16  S.  W.,  174; 
V.  S,  Nat,  Bank  of  N.  Y.  v.  Venner,  192  Mass.,  449 ;  52  N.  E. 
543 ;  Fisher,  Brown  &  Co.  v.  William  I.  Fielding,  67  Conn.,  91 ; 
32  L.  R.  A.,  236 ;  Samuel  Boyden,  Jr.,  v.  Hastings,  17  Pick.,  200; 
Morris  v.  The  State,  ex  rel  Brown,  101  Ind.,  560;  Hollenheck 
V.  Stanherry  &  Son,  38  Iowa,  325 ;  Mobile  &  Montgomery  RaU- 
way  Co.  V.  Yeates,  67  Ala.,  164;  James  H.  Barry  &  Go.  v.  John 
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H.  Carothers  (6  Rich.  Law,  331),  6  S.  C,  331;  Stevens  v.  Elizee, 
3  Campbell,  256 ;  Thomas  Farrar  v.  Hiram  Fairbanks,  53  M.  E., 
143 ;  Stevelie  v.  Reed,  2  Wash.  C.  C,  274. 

The  rule  is  well  established  that  where  the  record  of  a  former 
action,  pleaded  as  a  bar  or  estoppel,  does  not  show  that  the 
parties  to  such  action  were  the  same  with  the  parties  to  the 
action  in  which  it  is  so  pleaded,  this  fact  may  be  established  by 
parol  evidence  (23  Cyc,  1542). 

Counsel  for  the  receiver  say  that  a  suit  to  recover  on  a  judg- 
ment presents  an  entirely  different  situation  from  one  in  which 
a  former  recovery  is  pleaded,  but  they  do  not  point  out  any 
difference  or  cite  any  case  as  authority  for  the  position  that 
there  should  be  a  difference.  It  seems  to  us  there  is  no  differ- 
ence. Both  cases  fall  within  or  without  the  general  rule  that 
parol  evidence  will  not  be  received  to  explain,  contradict  or 
interpret  a  judgment.  In  one  case  the  judgment  record  is  ad- 
mitted to  prove  the  existence  of  a  cause  of  action;  in  the  other 
it  is  admitted  to  prove  the  non-existence  of  a  cause  of  action. 
The  same  record  may  be  introduced  to  prove  the  one  or  the  other. 
Since  the  same  record  can  be  introduced  for  either  purpose  it 
follows  naturally  and  logically  that  if  parol  evidence  can  be 
introduced  to  show  identity  of  parties  in  one  case  it  may  in 
the  other.  Suppose  Merchants  &  Miners  Bank,  a  partnership, 
had  brought  another  suit  on  the  cognovit  notes  sued  on  in  Madi- 
son county  and  had  served  process  upon  the  Nelsonville  Foun- 
dry &  Machine  Company,  and  the  latter  had  answered  and 
pleaded  res  adjudicata  and  offered  in  evidence  a  transcript  of 
the  judgment  of  the  first  suit  and  it  was  objected  to  for  the 
same  reason  that  it  is  objected  to  in  this  suit,  what  difference 
would  there  be  in  the  assumed  case  and  the  one  under  consid- 
eration? If  it  be  admitted  that  the  transcript  of  the  judgment 
was  admissible  in  the  assumed  case  and  that  the  identity  of  the 
parties  could  be  proven  by  parol  evidence,  what  reason  can  be 
assigned  for  excluding  such  evidence  in  the  case  under  con- 
sideration t  We  are  wholly  at  a  loss  to  discover  any  reason, 
and  conclude  that  the  authorities  which  support  the  position 
that  parol  evidence  may  be  received  to  identify  the  parties  in 
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a  case  where  a  former  recovery  is  pleaded  are  precisely  in  point 
in  an  action  where  it  is  sought  to  identify  parties  in  a  suit  on 
a  domestic  judgment.  The  judgment  record  and  the  oral  evir 
dence  were  properly  admitted. 

It  is  contended  that  the  Nelsonville  Foundry  &  Machine  Com- 
pany did  not  authorize  the  warrants  of  attorney  contained  in 
the  several  promissory  notes,  and  that  therefore  the  Court  of 
Common  Pleas  of  Madison  County  did  not  have  jurisdiction  of 
the  person  of  such  company.  It  is  true  that  the  only  authority 
extended  by  the  directors  was  to  make  notes  to  cover  overdrafts, 
except  in  the  case  of  the  note  for  $10,000  where  no  authority 
whatever  was  given  by  any  positive  act  of  the  directors  acting 
as  such.  However,  the  two  notes  for  $1,000  each,  dated  August, 
1892,  had  been  existing  contracts  between  Merchants  &  Miners 
Bank  and  the. Nelsonville  Foundry  &  Machine  Company  for 
eighteen  years  before  they  were  reduced  to  judgment.  The  note 
dated  February  6,  1897,  and  the  one  dated  October  16,  1897, 
had  been  existing  contracts  between  the  same  parties  for  thir- 
teen years  before  they  were  reduced  to  judgment.  Durii^  that 
entire  time  the  company  had  paid  interest  on  the  notes.  The 
notes  executed  in  August,  1892,  were  signed  by  Charles  A.  Cable, 
president,  and  C.  E.  Poston,  secretary-treasurer.  The  note 
dated  February  6,  1897,  was  signed  by  J.  W.  Jackson,  presi- 
dent, and  C.  E.  Poston,  secretary-treasurer.  The  note  of  Oc- 
tober 16,  1897,  was  signed  by  C.  E.  Poston,  secretary-treasurer. 
While  the  knowledge  acquired  by  Charles  A.  Cable,  as  he  was 
one  of  the  partnership  composing  Merchants  &  Miners  Bank, 
as  to  the  contents  of  the  notes  might  not  have  been  the  knowl- 
edge of  the  company,  yet  C.  E.  Poston,  who  signed  all  four 
notes  and  had  no  interest  in  such  partnership,  was  secretary- 
treasurer  and  his  knowledge  of  the  contents  of  the  notes  was 
the  knowledge  of  the  company.  Poston  was  one  of  the  officers 
authorized  by  the  board  of  directors  of  the  corporation  to  exe- 
cute notes,  and  that  matter  was  his  especial  business  and  within 
the  scope  of  his  authority.  Knowledge  of  the  officers  and  agents 
of  a  corporation  within  the  scope  of  their  official  capacity  and 
agency  is  the  knowledge  of  the  corporation.     Thompson  on  Cor- 
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porations  (2d  Ed.),  Section  1646;  The  F.  N.  B.  of  New  Bremen 
V.  Burns  ei  al,  88  O.  S.,  434.  In  the  case  of  Dickinson  v.  Zii- 
biate  Mining  Co.  (Col.),  106  Pac.,  123,  it  is  held  that: 

* '  Through  the  president  and  secretary  who  executed  a  written 
agreement  in  a  corporation's  behalf,  it  must  be  deemed  to  have 
had  notice  thereof,  when  it  was  made. 


>> 


**The  most  comprehensive  rule  with  reference  to  this  subject 
which  can  be  stated  is  that  notice  communicated  to,  or  knowl- 
edge acquired  by,  the  officers  or  agents  of  corporations  when 
acting  in  their  official  capacity  or  within  the  scope  of  their 
agency  becomes  notice  to  or  knowledge  of  the  corporation  for 
all  judicial  purposes."     10  Cyc,  1054. 

Another  rule  equally  well  established  is  that : 

**A  corporation  may  ratify  by  passive  acquiescence,  as  well 
as  by  affirmative  action,  the  unauthorized  acts  of  its  agents,  and 
the  acquiescence  with  knowledge,  if  continued  for  a  consider- 
able time,  operates  as  a  ratification.'*  Knowles  et  al  v.  North- 
ern Texas  Tractian  Co,  (Tex.),  121  S.  W.,  232;  Thompson 
Corporations,  Section  1407. 

All  four  of  the  notes  could  have  been  taken  up  long  ago  and 
renewals  given  without  the  warrants  of  attorney  if  the  cor- 
poration had  any  desire  to  set  right  the  unauthorized  acts  of 
its  officers,  but  its  acquiescence  for  so  long  a  time  without  any 
objection  whatever  deprives  the  corporation  of  the  right  to 
now  say  that  the  warrants  of  attorney  are  without  its  author- 
ity. To  say  that  the  terms  and  stipulations  contained  in  notes 
which  have  been  owed  by  a  corporation  for  more  than  thirteen 
years,  and  on  which  the  interest  has  been  paid,  were  unknown 
to  the  board  of  directors  as  a  board,  especially  when  the  presi- 
dent and  secretary  of  the  corporation,  both  of  whom  were  di- 
rectors, signed  the  notes,  is  a  proposition  so  much  at  variance 
with  the  ordinary  knowledge  and  duties  of  corporate  officers 
that  it  ought  not  to  receive  any  serious  consideration.  The 
further  argument  that  ratification  by  individual  directors  is  not 
a  ratification  by  the  board  is  a  proposition  which  would  at  once 
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destroy  the  doctrine  of  ratification  by  acquiescence,  which  is 
well  established.  Ratification  by  acquiescence  means,  ordinar- 
ily, ratification  without  formal  action.  It  means  knowledge  of 
the  fact  without  any  act  of  any  kind  for  a  considerable  period 
of  time. 

It  is  further  contended  that  the  Madison  county  court  had 
no  jurisdiction  of  the  machine  company  because  a  warrant  of 
attorney  must  be  strictly  construed,  and  as  Mlerchants  &  Min- 
ers Bank  was  in  fact  a  partnership  the  attorney  at  law  who 
confessed  the  judgment  in  Madison  county  had  no  authority 
to  confess  a  judgment  in  favor  of  the  Merchants  &  Miners  Bank, 
a  corporation,  citing  Spetxce  v.  Emerine,  46  0.  S.,  403;  Bank 
V.  Post,  22  C.  C,  644,  and  other  cases  of  like  import.  It  will 
be  noticed  that  the  payee  in  the  notes  referred  to  is  Merchants 
&  Miners  Bank.  If  attention  is  directed  solely  to  the  record 
in  the  Madison  county  case  the  notes  were  strictly  construed 
when  judgment  was  entered  for  Merchants  &  Miners  Bank  be- 
cause it  was  the  payee  and  obligee  named  in  the  notes.  Whether 
it  was  a  corporation  or  not  can  not  be  determined  by  the  notes 
because  they  are  silent  as  to  that  matter,  and  as  Merchants  & 
Miners  Bank  must  necessarily  have  been  either  a  corporation 
or  partnership,  an  individual  or  individuals  doing  business  in 
that  name,  there  is  nothing  in  the  record  in  that  case  to  show 
that  in  giving  judgment  for  Merchants  &  Miners  Bank,  a  cor- 
poration, the  judgment  was  not  given  in  strict  accord  with  the 
terms  of  the  notes.  It  is  only  when  we  go  outside  the  record 
of  the  Madison  county  case  that  any  reason  can  be  found  for 
saying  that  the  notes  were  not  strictly  construed  and  judg- 
ment given  for  a  party  who  was  not  entitled  to  it.  It  is  only 
when  the  record  in  the  instant  case  comes  into  view  that  the 
authority  of  the  attorney  at  law  who  confessed  the  judgment 
can  be  questioned.  So  the  whole  matter  is  reduced  finally  to 
whether  oral  evidence  can  be  received  to  show  that  the  plaintiff 
in  the  Madison  county  judgment  was  identical  with  Merchants 
&  Miners  Bank,  a  partnership.  If  it  can,  as  we  have  decided,  then 
it  at  once  appears  that  the  judgment  was  confessed  in  favor  of 
Merchants  &  Miners  Bank,  a  partnership,  for  it  was  in  fact  the 
plaintiff  in  that  suit. 
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The  note  for  $10,000  was  given  within  a  month  before  it  was 
reduced  to  judgment  and  was  signed :  The  Nelsonville  Foundry 
&  Machine  Company,  C.  A.  Cable,  president,  R.  H.  Jackson, 
secretary.  The  board  of  directors  was  not  in  session  a  single 
time  in  a  period  of  almost  five  years  prior  to  the  appointment 
of  a  receiver  for  the  machine  company,  the  last  meeting  being 
April  29,  1909,  and  the  records  further  show  that  outside  of 
the  annual  meeting,  at  which  times  they  elected  officers,  the 
board  of  directors  did  not  perform  a  single  act  relating  to  the 
business  of  the  corporation  after  some  time  in  1904.  R.  H. 
Jackson  since  prior  to  1909  has  been  secretary-treasurer  and 
general  manager  of  the  corporation  and  made  the  following 
statement  at  the  trial  in  the  court  of  common  pleas: 

**  Would  you  mind  if  I  would  tell  you  that  the  directors  and 
the  stockholders  in  their  yearly  meeting  would  say  they  would 
turn  over  a  new  leaf  every  year,  'now,  we  will  get  together 
and  we  will  have  meetings,  regular  meetings,  and  will  look  after 
business  a  little  bit  closer  and  will  help  you  out,'  and  that  is 
the  last  I  would  hear  of  them  until  the  next  meeting. 


>> 


But  the  next  meeting  after  April  29,  1909,  never  came.  So 
that  for  a  period  of  almost  five  years  prior  to  the  appointment 
of  the  receiver  on  March  24,  1914,  the  board  of  directors  never 
met.  They  ceased  to  direct  the  corporation  and  as  directors 
became  dormant.  R.  H.  Jackson  was  the  only  officer  connected 
with  the  corporation  who  was  compensated.  The  business  was 
being  conducted  at  a  loss.  The  directors  were  not  interested. 
They,  by  their  acquiescence,  allowed  the  business  to  be  con- 
ducted by  Mr.  Jackson,  and  he  had  entire  charge  of  the  same 
during  the  period  of  five  years.  The  stockholders  present  at  the 
annual  meeting  in  1906  were  C^  A.  Cable,  Fred  Weymueller 
representing  stock  of  I.  O.  0.  F.,  H.  H.  Jackson  and  R.  H, 
Jackson.  Those  present  at  the  annual  meeting  in  1907  were  the 
same  persons  and  C.  Robbins.  Those  present  at  the  annual 
meeting  in  1908  were  Cable,  Robbins,  Weymueller  and  R.  H. 
Jackson.  Those  present  at  the  annual  meeting  in  1909  were 
Gable,  Robbins,  H.  H.  and  R.  H.  Jackson.  Those  present  at  the 
annual  meeting  of  August  22,  1912,  were  Cable,  Robbins,  H.  H. 


94  COURT  OP  APPEALS. 

Jackson  y.  Machine  Co.  [Vol.  £7  (N.S.) 

and  B.  H.  Jackspn,  and  two  persons  representing  stock  of  the 
I.  O.  O.  F.  So  since  1906  the  stockholders  who  attended  the 
annual  meetings  were  Cable  and  Bobbins,  both  interested  in 
Merchants  &  Miners  Bank,  the  two  Jacksons,  and  representatives 
of  the  stock  of  I.  0.  0.  F.,  and  of  these,  Cable  and  the  two 
Jacksons,  owned  iive-sixths  of  the  stock. 

Now  the  stockholders  never  held  a  meeting  during  that  five 
year  period  either,  except  on  the  one  occasion,  August  22,  1912, 
when  they  elected  the  old  board  of  directors,  being  the  same 
persons  (with  one  exception)  who  had  not  met  during  the  five 
year  period.  So  the  stockholders  acquiesced  in  the  action  of  the 
directors  in  allowing  Mr.  B.  H.  Jackson  to  manage  and  con- 
trol the  business  of  the  company. 

At  the  time  of  the  execution  of  the  $10,000  note  on  Decem- 
ber 21,  1910,  the  directors  had  not  met  for  one  year  and  seven 
months,  and  the  stockholders  were  allowing  the  general  man- 
ager, Mr.  B.  H.  Jackson,  to  assume  and  exercise  the  powers  of 
the  board  of  directors.  Their  attitude  in  the  matter  is  clearly 
seen  by  the  re-election  of  the  same  directors  in  1912  with  the 
single  exception.  This  shows  that  they,  the  stockholders,  were 
willing  that  the  single  officer  should  assume  the  duties  of  the 
board  of  directors,  for  they  knew  the  board  of  directors  was 
such  only,  in  name. 

Thompson  on  Corporatiom,  Section  1409  (2d  Ed.),  says: 

*' Generally  where  the  stockholders,  by  their  direction  or 
acquiescence,  invest  the  executive  officers  of  the  company  with 
the  power  and  functions  of  the  board  of  directors,  as  a  con- 
tinuous and  permanent  arrangement,  the  board  being  entirely 
inactive,  and  the  officer  discharging  all  its  duties,  a  transaction 
consummated  in  behalf  of  the  corporation  by  such  officer  will 
be  valid  though  not  specifically  authorized  by  any  vote  of  the 
stockholders  or  directors." 


In  the  case  of  The  Smead  Foundry  Co.  v.  Abram  M.  Ches- 
hrough,  18  C.  C,  783,  cited  so  frequently  by  counsel  for  the 
machine  company,  the  fourth  paragraph  of  the  syllabus  reads 
in  part  as  follows : 
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*'The  presidwit  of  a  corporation  has  no  power,  by  virtue  of 
his  office,  to  execute  a  bond  and  warrant  of  attorney  for  the 
entry  of  judgment  by  confession  against  a  corporation.  Such 
power  is  vested  in  the  board  of  directors  only.  But  the  presi- 
dent's authority  may  be  enlarged  beyond  the  powers  inherent  in 
his  office  by  the  consent  and  acquiescence  of  the  directors  in  per- 
mitting him  to  take  control  of  the  business  of  the  corporation." 

The  evidence  shows  beyond  dispute  that  the  stockholders  per- 
mitted the  directors  to  surrender  their  offices  to  the  general 
manager  for  a  period  of  five  years.  The  note  of  December  31, 
1910,  was  executed  nineteen  months  after  the  board  of  directors 
ceased  to  meet  and  as  a  board  became  defunct.  The  act  of  R.  H. 
Jackson  in  ^gning  the  $10,000  note  was  the  act  of  the  cor- 
poration. R.  H.  Jackson  had  succeeded  to  the  power  of  the 
board  of  directors.  They  could  have  executed  a  judgment  note 
to  the  bank  on  December  31,  1910.  Hence,  under  the  circum- 
stances, he  could.  The  note  of  December  31,  1910,  was  bene- 
ficial to  the  machine  company,  and  it  can  not  now  say,  under 
the  circumstances  as  appear  beyond  dispute  in  the  evidence, 
that  the  warrant  of  attorney  contained  in  that  note  was  with- 
out the  authority  of  the  company. 

Does  the  failure  to  aver  in  the  Madison  county  petition  that 
the  plaintiff  was  a  partnership  formed  for  the  purpose  of  car- 
rying on  a  trade  or  business  in  Ohio  render  the  judgment  void  ? 

In  Beers  &  Co.  v.  Gurney,  14  O.  C.  C,  82,  the  court  held 
that  where  the  defendant  fails  to  take  advantage  of  such  failure 
by  proper  pleading  the  objection  is  waived.  The  case  under 
consideration,  however,  is  different  from  that  one,  in  that  the 
judgment  here  in  controversy  was  taken  on  confession  and  the 
defendant  had  no  opportunity  to  make  any  objection.  How- 
ever, the  Madison  county  court  of  common  pleas  had  jurisdic- 
tion of  the  parties  and  of  the  subject-matter,  and  the  petition 
therein  was  such  an  one  as  could  have  been  amended  and  the 
proper  averment  made,  as  the  record  (outside  the  judgment 
record)  shows  that  Merchants  &  Miners  Bank  was  a  partnership 
formed  for  the  purpose  of  doing  business  in  Ohio. 

As  said  in  Spoors  v.  Coen,  44  0.  S.,  497 : 
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**If  the  case  presented  invoked  the  jurisdiction  of  the  court, 
and  could  have  been  perfected  by  amendment,  the  judgment 
of  the  court  then  could  not  be  treated  as  a  nullity." 

An  amendment  could  have  been  made  showing  the  plaintiff 
had  legal  capacity  to  sue  in  the  Madison  county  case.  Besides, 
the  waiver  of  errors  in  the  warrants  of  attorney  would  seem  to 
be  sufficient  to  waive  just  such  an  error  as  this.  We  have  no 
doubt  that  had  the  defendant  joined  issue  on  some  other  aver- 
ment in  the  Madison  county  case  without  raising  objection  to 
the  failure  to  aver  that  the  plaintiff  was  a  partnership  formed 
for  the  purpose  of  carrying  on  business  in  Ohio,  and  the  plaintiff 
had  recovered  a  judgment,  that  judgment  would, be  valid.  If 
this  is  true  and  the  error  could  be  waived  under  such  circum- 
stances, it  was  waived  by  the  language  of  the  cognovit  notes. 

The  decree  will  be  in  accordance  with  this  opinion. 

Decree  accordingly. 

Walters,  J.,  and  Merriman,  J.,  concur. 
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C.  O.  D.  CHARGES  AGAINST  A  OORPSB. 

Court  of  Appeals  for  Cuyahoga  County. 

The  Adams  Express  Company  v.  Sol.  Deutsch,  Administrator. 

Decided,  May  14,  isi?. 

Shipment  of  Dead  Bodies — May  Not  be  Stripped  of  Grave  Clothes  to 
Satisfy  Charges — Effect  of  Failure  to  Require  a  Deposit  to  Meet 
Charges-Carriers — Evidence. 

1.  In  an  action  against  the  shipper  of  a  corpse  to  recover  "c.  o.  d." 

charges  from  the  express  eompany  which  carried  the  corpse,  evi- 
dence is  not  competent  to  prove  the  manner  in  which  the  body  was 
dressed  or  the  kind  of  casket  in  which  it  was  enclosed,  where  the 
purpose  of  the  evidence  is  to  show  that  by  stripping  the  body 
of  its  cerements  and  selling  them  the  express  company  might 
have  realized  enough  to  have  satisfied  all  or  some  part  of  the 
unpaid  charges. 

2.  An  express  company  is  a  common  carrier  and  not  a  collection  agency, 

and  failure  on  its  part  to  insist  upon  notice  of  deposit  at  destina- 
tion of  "c.  0.  d."  charges  on  a  dead  body  does  not  relieve  the  ship- 
per, under  the  Interstate  Commerce  Commission  rule,  of  requir- 
ing that  such  a  deposit  be  made,  and  his  own  default  in  the  mat- 
ter prevents  his  looking  to  the  company  to  make  good  the  omitted 
deposit. 

Squire,  Sanders  &  Dempsey  and  Ellis  R.  Diehm,  for  plaintiff 
in  error. 
Joseph  L,  Stem,  contra. 

Grant,  J. 

Error  to  the  municipal  court. 

The  following  are  the  facts  which  we  deem  material  in  the 
review  of  this  cause.  The  Adams  Express  Company,  plaintiff 
in  error,  but  defendant  below,  is  a  common  carrier  of  property 
for  hire. 

The  intestate  of  the  defendant  here,  plaintiff  below,  delivered 
to  the  express  company  a  human  corpse  for  shipment  to  Provi* 
dence,  Rhode  Island,  in  a  sealed  case  or  casket.    The  consignment 
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was  thus  sent  c.  o.  d. ;  the  accompanying  bill  to  be  collected  and 
secured  by  the  corpse  was  $85.  The  bill  was  not  paid  by  the 
consignee  at  Providence.  The  transportation  charge  was  paid 
by  the  shipper.  After  some  negotiations  between  the  parties 
the  corpse  was  at  last  delivered  to  the  consignee  at  the  point  of 
destination,  notwithstanding  his  refusal  to  pay  the  bill.  Where- 
upon the  intestate  named  commenced  this  action  in  the  court 
below  to  recover  the  amount  of  the  bill  which  accompanied  the 
body  as  for  a  violation  of  his  instructions  to  the  company  in 
failing  to  collect  at  the  end  of  the  journey,  the  theory  of  the  suit 
being  that  such  failure  was  in  breach  of  the  contract  of  carriage. 
There  was  a  recovery  by  the  plaintiff  below,  and  to  reverse  that 
judgment  this  proceeding  is  prosecuted  here. 

Two  assignments  of  error  are  made  and  argued. 

The  first  of  these  has  to  do  with  the  admission  of  certain  testi- 
mony, the  only  function  of  which,  as  the  defendant  company 
contends,  was  to  vary  the  unambiguous  terms  of  a  written  con- 
tract, but  which,  as  his  adversary  says,  was  allowable  to  explain 
that  separable  part  of  the  instrument  which  was  a  receipt  merely 
and  not  a  contract.  Such  being  the  point  here  in  dispute,  the 
testimony  received  over  objection  was  to  the  effect  that  the 
corpse  in  question  was  encased  in  a  coffin  and  dressed  in  a  shroud. 
The  purpose  of  such  evidence  seems  to  have  been,  if  we  under- 
stand the  drift  of  it — and  it  could  not  well  have  had  any  other — 
to  cast  on  the  express  company  some  sort  of  an  obligation 
to  strip  the  body  of  its  cerements  and  put  these  on  the  market 
in  fulfillment  of  its  assumed  c.  o.  d.  obligation  to  realize  on  the 
bill. 

There  was  a  time  when  a  certain  individual — perhaps  a  fore- 
bear of  some  in  our  day — stood  on  the  bridge  at  Venice  and  made 
loans  on  living  human  flesh  and  other  collateral,  but  his  security 
at  least  had  the  merit  of  being  live  paper;  the  subject,  though 
serious  for  the  debtor,  had  not  the  grave  aspect  of  the  question 
before  us. 

We  take  the  long  and  the  short  of  the  matter  to  be  this:  A 
corpse,  to  the  Qommon  apprehension — and  rightly  so,  too — means 
a  dead  body  in  its  coffin.    To  segregate  the  one  from  the  other 
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would  do  violence  to  ordinary  thinking,  just  as  much  as  it  would 
offend  against  decency  and  health.  To  suggest  that  it  would  be 
the  right,  and  much  less  the  duty,  of  one  having  a  corpse  in  that 
sense  in  his  possession  to  subject  it  to  the  indignity  of  being 
stripped  of  its  garments  and  exposing  these  to  sale  at  public 
outcry  or  vendue,  would,  it  should  seem,  put  the  one  who  did  it 
below  the  condition  of  the  Bialto  man  and  make  him  a  stranger 
to  shame's  comparatively  honorable  blush. 

And  the  futility  of  the  thing  also  would  be  its  condemnation. 
The  woman  who  bought  the  second-hand  gravestones  did  so 
because  perhaps  her  daughter  might  marry  a  man  of  that  name, 
and  then,  at  son-in-law's  wished-for  death,  she  would,  to  use 
her  expression,  **be  right  in  town." 

It  is  a  matter  of  usual  observation  that  coffins  in  which 
bodies  are  conveyed  to  crematories  are  not  brought  back  for 
sale  or  further  use,  but  are  themselves  burnt. 

In  cases  that  may  easily  be  imagined,  the  use  of  second-hand 
coffins  would  be  a  serious  menace  to  public  health  and  safety. 
For  aught  that  we  know  to  the  contrary,  the  corpse  may  have 
been  that  of  Lazarus  after  four  days. 

Upon  these  considerations,  and  assuming  but  not  finding  that 
the  testimony  in  question  would  not  be  obnoxious  to  the  disabil- 
ity of  working  a  variation  of  the  terms  of  a  written  instrument, 
we  are  of  the  opinion  that,  nevertheless,  it  was  improperly  re- 
ceived in  evidence  and  that  its  admission  was  manifest  error. 

The  remaining  point  argued  is  that  the  judgment  under  re- 
view is  contrary  to  law.  We  shall  dispose  of  this  question  much 
more  briefly  than  do  the  briefs. 

It  is  in  evidence  in  the  case  that  the  Interstate  Commerce  Com- 
mission had  promulgated,  and  there  was  in  consequent  force, 
at  the  time  of  the  shipment  of  the  corpse  to  Providence,  an  offi- 
cial tariff  or  classification,  which  was  as  follows : 

**  Corpses  must  not  be  sent  c.  o.  d.,  nor  with  charges  to  collect, 
unless  the  money  to  pay  the  c.  o.  d.  bill,  and  charge  for  trans- 
portation, is  deposited  with  express  agent  at  destination,  before 
shipment,  and  in  such  cases  destination  agent  shall  tele^aph 
agent  at  shipping  point  as  to  the  amount  of  money  placed  in  his 
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hands  to  cover  the  charges  or  to  cover  the  c.  o.  (L  bill,  or  both,  as 
the  case  may  be." 

This  tariff  classification  had  the  force  and  effect  of  a  statute, 
the  existence  and  terms  of  which  Deutsch  was  bound  to  know. 
He  was  presumed  to  know  also  that  the  express  company  as  a 
common  carrier  was  not  at  liberty  to  depart  from  its  require- 
ments, and  that  if  it  did  so  it  would  be  liable  to  certain  penal- 
ties or  penal  consequences.  Yet  Deutsch  did  not  observe  the 
condition  annexed  to  his  shipment  in  this  respect  and  did  not 
see  to  it  that  the  deposit  required  at  the  other  end  of  the  route 
was  made,  although  there  is  some  contradictory  testimony  in  the 
record  as  to  a  promise  or  undertaking  on  the  part  of  some  one 
to  make  provision  in  that  regard. 

We  do  not  consider  it  material  whether  there  was  or  not  any 
negotiation  with  the  agent  of  the  express  company  looking  to 
the  shipper  being  in  this  instance  relieved  from  the  operation  of 
the  tariff  requirement  on  the  assurance  of  somebody  that  the 
money  would  be  forthcoming  when  the  corpse  reached  its  desti- 
nation. It  is  enough  to  say  that  there  was  no  duty  resting  on 
the  company  in  that  respect.  The  duty  of  seeing  that  the  de- 
posit was  provided  was  that  of  Deutsch  alone. 

The  express  company  is  a  common  carrier,  not  a  collection 
agency.  Whether  Dputsch  got  his  pay  or  not  was  his  concern, 
not  that  of  the  express  company. 

Deutsch  disobeyed  that  which  as  to  him  and  in  that  case  was 
the  equivalent  of  positive  law.  If  the  express  company  was 
itself  at  fault  in  shipping  the  corpse  without  having  evidence 
of  the  deposit  at  the  other  .end  of  the  route — ^and  we  are  not 
saying  that  it  was — ^that  fact  did  not  exonerate  Deutsch  from 
an  observance  of  the  tariff  and  is  quite  beside  the  question. 

We  are  of  the  opinion  that  the  courts  should  leave  Mr.  Deutsch 
where  he  left  himself  and  not  aid  him  in  extricating  himself 
from  that  position. 

Upon  the  proved  if  not  admitted  facts  of  the  case,  we  think 
the  law  was  with  the  express  company,  for  which,  and  not  for 
the  plaintiff  below,  judgment  should  have  been  given. 
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For  the  errors  found  the  judgment  under  review  is  reversed 
and  the  eause  is  remanded  to  the  municipal  court  of  Cleveland 
for  such  proceedings  there  as  may  be  in  accordance  with  the 
law  of  the  case. 


DKSCINT  or  AN  ESTATE  UUTT  IN  TRUST. 

Oonrt  of  Appeals  for  Ashland  County. 

CUNTON  C.  RlCKBT,  TRUSTEE,  V.  JaY  PbCK  AND  EUZABBTH 

Pegs  et  al. 

Decided,  April  Term,  1917. 

Wills— Property  Devised  for  lAfe  to  Son  and  in  Trust  to  Orandsonr— 
Then  to  Other  Grandsons  or  Their  Survivors — Deed  from  Trustee 
Not  Necessary  to  Transfer  the  Title, 

Where  a  wiU  devised  to  a  son  of  testatrix  a  life  estate  In  certain 
land  and  then  created  a  trust  In  the  remainder  to  one  of  three 
grandsons,  providing  If  he  die  without  children  surviving  him, 
the  fee  shall  go  to  the  other  two  grandsons  or  their  survivor,  the 
fee  is  vested  in  and  the  land  descends  to  the  surviving  grandson, 
upon  termination  of  the  trust  estate,  and  the  title  would  vest  in 
said  surviving  grandson  without  a  deed  from  the  trustee  as  pro- 
vided by  will.  The  fact  that  the  trustee  made  a  settlement  of 
the  trust  estate  some  years  prior  to  the  execution  of  a  deed  to 
such  survivor  does  not  affect  the  validity  of  the  deed;  and  a  trus- 
tee of  the  surviving  grandson,  appointed  after  the  original  trust 
had  expired  and  the  estate  descended,  has  no  right  to  recover  pos- 
session of  the  premises  so  devised. 

Peter  Emslie,  for  plaintiff  in  error. 

E.  M,  Palmer  and  Wtckham  &  Martin,  contra. 

Powell,  J. 

This  was  an  action  in  ejSctment.  The  plaintiff  filed  his 
petition  as  trustee  of  one  C.  F.  Denham,  to  recover  possession 
of  certain  real  estate  described  in  his  petition,  now  in  the  pos- 
session of  the  defendants  Jay  Peck  and  Elizabeth  Peck,  and 
claimed  to  be  owned  by  them. 
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The  rights  of  the  parties  are  all  derived  from  the  will  of 
Caroline  Ensign,  who  was  the  owner  of  the  lands  described 
in  the  petition,  at  the  time  of  her  death.  She  died  testate, 
July  5,  1895,  leaving  two  sons,  Milan  Denham  and  Cornelius 
Denham,  and  three  grandsons,  William  Denham,  John  Denham, 
and  C.  P.  or  Frank  Denham,  sons  of  the  said  Milan  Denham. 

By  the  terms  of  her  will  she  gave  the  east  half  of  the  farm 
owned  by  her  in  this  county  to  her  son,  Cornelius  Denham,  in 
fee  simple.  To  her  son,  Milan  Denham,  she  gave  a  life  estate 
to  the  west  half  of  her  said  farm,  together  with  certain  rights 
in  her  personal  property,  which  was  left  in  the  hands  of  her 
executor  for  the  use  and  benefit  of  said  Milan  Denham  during 
his  lifetime. 

By  Item  5  of  her  will  she  created  a  trust  in  the  said  wiest 
half,  after  the  death  of  Milan,  for  the  benefit  of  her  grandson, 
William  Denham,  and  provided  that  if  William  Denham  should 
die  without  leaving  children  surviving  him  the  said  west  half 
should  pass  in  fee  simple  to  her  grandsons,  John  Denham  and 
Prank  Denham,  and  if  either  John  Denham  or  Prank  Denham 
should  die  before  the  death  of  said  William  Denham,  without 
children  surviving  him,  said  west  half  should  descend  to  the 
surviving  grandson  in  fee  simple. 

To  carry  the  trust  so  created  by  her  in  favor  of  William 
Denham  into  effect,  she  named  one  Charles  McClave  as  trustee, 
and  the  said  •McClave  was,  after  her  death,  duly  appointed  as 
such  trustee  and  carried  out  the  terms  of  such  trust  until  the 
death  of  William,  when  the  trust  terminated. 

Milan  Denham  died  March  9,  1904.  John  Denham  died 
January  14,  1908,  leaving  at  the  death  of  William  Denham, 
which  occurred  January  28,  1909,  and  when  said  trust  termi- 
nated. Prank  Denham  as  the  only  survivor  of  the  devisees 
named  in  said  will,  having  an  interest  in  the  west  half  of  said 
farm. 

At  the  death  of  William  Denham,  McClave  as  trustee  filed 
a  final  account,  March  24,  1909.  This  account  was  approved  by 
the  court  and  afterwards,  Pebruary  25,  191*4,  McClave  executed 
a  deed,  as  such  trustee,  to  the  said  Prank  Denham,  for  the  lands 


COURT  OP  APPEALS.  108 


1917.]  Ashland  County. 


in  the  petition  described  and  in  controversy  in  this  proceed- 
ing. 

The  issue  presented  to  the  court  for  adjudication  is  made 
by  an  answer  to  the  petition,  in  the  nature  of  a  general  denial 
of  all  the  material  allegations  in  the  petition  and  amended 
petition  contained.  This  issue  puts  the  plaintiff  upon  proof 
of  his  title  and  his  right  to  possession  of  the  lands  sought  to  be 
recovered. 

The  evidence  adduced  and  disclosed  by  the  bill  of  exceptions 
shows — 

1.  A  record  of  the  appointment  of  plaintiff  as  trustee. 

2.  The  will  of  Caroline  Ensign,  but  not  the  order  admitting 
the  same  to  probate. 

3.  The  record  of  the  appointment  of  Charles  McClave  as 

trustee  for  the  benefit  of  William  Denham. 

4.  The  final  settlement  of  McClave  as  such  trustee. 

The  other  facts  above  set  forth  were  agreed  to  by  counsel 
in  open  court. 

At  the  close  of  plaintiff's  testimony,  defendants  moved  that 
the  case  be  taken  from  the  jury  and  a  verdict  in  their  favor 
be  directed  by  the  court.    This  motion  was  sustained. 

Upon  an  examination  of  the  record,  the  court  is  of  the 
opinion  that  the  will  of  Caroline  Ensign  fixes  and  determines 
all  the  rights  of  the  parties  to  this  proceeding. 

Item  5  of  the  said  will  creates  a  trust,  and  as  we  view  it, 
a  trust  solely  for  the  benefit  of  William  Denham  in  the  lands 
described  in  the  petition,  and  in  certain  personal  property  men- 
tioned in  said  will.  At  the  death  of  William  Denham  this  trust 
so  created  terminated,  and  by  the  further  provisions  of  said 
will  the  title  to  said  lands  passed  in  fee  simple  to  the  said 
Prank  Denham,  he  being  the  survivor  of  the  two  devisees  named 
to  take  said  title  at  the  death  of  William  without  children  sur- 
viving him. 

Nothing  remained  to  be  done  to  carry  out  the  trust  so  made 
except  the  filing  of  a  final  account  by  the  trustee,  and  possibly 
the  execution  of  a  deed  by  him  to  the  said  Prank  Denham. 
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The  will  provides  that  a  deed  should  be  executed  by  the 
said  trustee.  The  court,  howevier,  is  of  the  opinion  that  it 
matters  but  little  whether  or  not  such  deed  was  made  or  not, 
as  the  will  itself  was  the  source  of  Frank  Denham's  title,  con- 
veying to  him  an  absolute  estate  in  said  west  half  upon  the 
death  of  William  without  children  surviving  him,  and  that  with- 
out the  intervention  of  any  trustee. 

It  is  contended  that  because  McGlave  had  made  his  settle- 
ment some  years  prior  to  the  execution  of  the  deed  by  him  to 
said  Frank  Denham,  such  deed  would  be  without  legal  effect. 

We  think  this  contention  is  not  well  taken,  and  that  by  anal- 
ogy to  the  rule  in  cases  of  administrators  and  executors  the 
authority  of  a  trustee  continued,  even  after  final  settlement, 
until  the  duties  of  such  trust  as  designated  in  the  instrument 
creating  the  trust,  shall  have  been  fully  performed. 

We  cite  TayXor  v.  Thorn,  29  Ohio  St.,  569,  where  the  court 
say: 

''The  administrator  had  not  resigned,  nor  had  he  been  re- 
moved. Neither  his  functions  nor  duties  would  cease  until 
the  estate  was  fully, settled." 

We  also  cite,  McAUe  v.  PhUlips,  25  Ohio  St.,  374;  Weyer 
et  al  V.  Watt,  Exec,  48  Ohio  St.,  545. 

The  first  proposition  of  the  syllabus  in  the  case  last  cited  is  as 
follows : 

**1.  The  authority  of  an  executor  or  administrator  to  repre- 
sent the  estate,  unless  terminated  in  one  of  the  modes  provided 
by  statute,  continues  until  the  estate  is  fully  settled. 
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This  rule,  we  think,  applies  to  a  trustee  appointed  by  any 
court  of  competent  jurisdiction,  and  if  it  was  necessary  that 
a  deed  be  made  by  McClave  to.  Frank  Denham  in  order  to  con- 
vey complete  title  to  him,  the  deed  of  February  24,  1914,  would 
be  effectual  for  that  purpose. 

The  court  is  of  the  opinion  that  upon  the  record  as  pre- 
sented plaintiff  was  without  any  legal  right  to  the  possession  of 
the  lands  sought  to  be  recovered;  that  while  he  was  appointed 
trustee,  as  appears  by  the  record  of  the  probate  court  of  this 
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county,  offered  in  evidence,  he  was  so  appointed  after  the  trust 
had  expired;  that  nothing  remained  for  him  to  do  as  such 
trustee;  and  that  the  lands  described  descended  in  fee  simple 
to  Prank  Denham,  under  the  express  provisions  of  the  will  of 
Caroline  Ensign  to  that  effect. 

It  appears  that  the  plaintiff  is  without  title  to  said  lands  as 
trustee  or  otherwise,  and  without  any  right  of  possession,  and 
the  court  did  not  err  in  sustaining  the  motion  to  direct  a  ver- 
dict. 

In  cases  of  this  kind,  if  the  plaintiff  is  entitled  to  recover, 
it  is  upon  the  strength  of  his  own  title  and  not  upon  the  weak- 
ness of  the  title  of  his  adversary,  and  the  plaintiff  in  this  case, 
having  failed  to  show  any  title  in  himself,  or  right  of  posses- 
sion, the  court  properly  instructed  the  jury  to  return  a  verdict 
in  favor  of  the  defendants,  and  that  judgment  we  think  ought 
to  be  aflSrmed. 

Judgment  affirmed. 

IIoucK,  J.,  and  Shields,  J.,  concur. 


RECOVERY  rOR.  PUTURE  FAIN  AND  SUPPERINC. 

Court  of  Appeals  for  Lucas  County. 

The  Toledo  Railways  &  Light  Company  v.  Edward  Poland, 

Guardian  op  Isadore  Poland. 

Decided,  January  26,  1914. 

Damages — May  he  Recovered  for  Future  Pain  and  Suffering  Only, 
When — Competency  of  an  Explanation  as  to  Failure  to  Call  a  Cer- 
tain Witness —  Charge  of  Court  as  to  Last  Chance  Not  Permissible, 
Whenr—Loss  of  Ability  to  Earr  Wages  During  Minority. 

1.  In  an  action  to  recover  damages  for  personal  injury  no  recovery 
can  be  had  for  future  pain  and  suffering  except  such  as  the  evi- 
dence shows  are  reasonably  certain  to  result  from  the  injury 
sustained.  ESvidence  that  pain  or  suffering  "may"  or  "might" 
result  is  not  competent.  Evidence  that  such  results  will  probably 
follow  is  competent,  but  to  Justify  a  recovery  therefor  the  Jury 
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must  find  from  all  the  evidence  that  reasonable  certainty  of  results 
exists  and  the  Jury  should  be  so  charged. 

2.  Where  it  becomes  important  for  the  defendant  to  explain  the  omis- 

sion to  call  a  witness,  who  was  in  employ  of  defendant  and  present 
at  the  happening  of  a  stated  event,  it  is  error  to  exclude  evidence 
offered  by  defendant  showing  that  no  record  was  kept  by  defend- 
ant of  the  address  of  such  employee. 

3.  The  court  should  not  charge  the  Jury  on  the  subject  of  the  last  clear 

chance  when  that  issue  is  not  presented  in  the  pleadings  or  by 
the  evidence. 

4.  The  charge  of  the  court  to  the  Jury  with  respect  to  the  recovery  by 

a  minor  for  loss  of  ability  to  earn  wages,  by  reason  of  the  injury 
sustained,  should  definitely  exclude  the  period  covered  by  his 
minority,  unless  the  evidence  shows  the  minor  to  have  been  eman- 
cipated. 

King,  Tracy,  Chapman  &  yfelUs,  for  plaintiff  in  error. 
Ashton  H.  Coldhnm  and  Boggs  (&  D^ Alton,  contra, 

KiNKADB,  J. 

Error  to  the  Court  of  Common  Pleas. 

This  is  a  personal  injury  ease.  Isadore  Poland,  a  boy  fifteen 
years  of  age,  was  a  passenger  on  a  street  ear  operated  by  the 
Toledo  Railway's  &  Light  Company,  hereinafter  designated  as 
**The  Company.*'  As  the  car  approached  Troy  street,  Poland 
informed  the  conductor  that  he  wished  to  leave  the  car  at  that 
street,  and  thereupon  the  conductor  signaled  the  motorman  by 
bell  to  stop  the  car  at  Troy  street.  The  motorman  in  obedience 
to  the  signal  slackened  the  speed  of  his  car  for  the  purpose  of 
stopping  as  directed,  and  while  the  evidence  is  in  conflict  as 
to  whether  he  actually  came  to  a  full  stop,  and  if  he  did, 
whether  it  was  at  the  usual  place  of  stopping  to  receive  or  dis- 
charge passengers  at  that  street,  the  motorman  testified  that 
he  did  make  a  full  stop  and  that  it  was  at  the  usual  stopping 
place.  At  or  near  Troy  street  Poland  left  the  car  and  went 
immediately  around  the  rear  end  of  the  car,  intending  to  cross 
the  parallel  track  which  was  some  three  feet  distant,  on  his  way 
to  his  home  in  that  vicinity.  As  he  crossed  the  space  between 
the  two  tracks,  and  before  he  had  stepped  upon  the  other  track, 
he  was  struck  by  another  car  of  the  company,  going  in  the  oppo- 
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site  direction  from  that  of  the  ear  on  which  he  had  been  riding, 
and  was  seriously  injured. 

The  negligence  of  the  company  alleged  was  excessive  speed 
of  the  car  which  struck  Poland,  a  failure  to  stop  the  car  before 
passing  the  other  car  which  had  stopped  to  discharge  a  pas- 
senger, the  stop  being  required  by  ordinance  of  the  city,  and 
the  failure  to  give  warning  by  bell  or  gong  of  the  approach  of 
the  car  while  crossing  the  street  or  when  passing  another  car, 
as  required  by  city  ordinance.  The  company  in  its  answer  de- 
nied all  acts  of  negligence  and  alleged  contributory  negligence 
on  the  part  of  Poland,  which  was  denied  in  the  reply.  The 
jury  returned  a  verdict  in  favor  of  Poland  for  three  thousand 
dollars,  upon  which  judgment  was  entered. 

Our  attention  is  called  to  a  great  many  errors  said  to  be 
manifest  in  the  record  justifying  a  reversal  of  this  judgment, 
among  which  are  the  following: 

Poland  called  as  witnesses  two  physicians  who  testified  fully 
as  to  the  extent  and  permanency  of  his  injuries.  Both  of  these 
expert  witnesses  were  permitted,  over  the  objection  of  the  com- 
pany, to  state  what  ** might''  develop  in  the  future  from  the 
injuries  described.  They  stated  that  the  injuries  *' might*' 
cause  epilepsy,  paralysis  or  insanity.  Neither  of  the  doctors 
gave  it  as  his  opinion  that  either  of  the  three  things  mentioned 
was  reasonably  certain  to  result,  nor  even  that  it  would  probably 
result,  from  the  injury.  The  motion  of  the  company  to  with- 
draw these  statements  from  the  consideration  of  the  jury  was 
overruled  and  exception  saved. 

We  think  the  evidence  was  clearly  incompetent  and  preju- 
dicial. Two  decisions  of  our  own  Supreme  Court  establish  the 
proposition  that  there  can  be  no  guessing  or  speculating  permitted 
on  the  part  of  either  the  court  or  the  jury,  and  that  the  only 
damages  arising  in  the  future  for  which  recovery  can  be  had 
are  such  as  are  shown  by  the  evidence  to  be  reasonably  cer- 
tain to  follow  from  the  injury  received.  We  cite  the  case  of 
Cleveland  Terminal  (&  Valley  Railroad  Company  v.  Marsh,  63 
O.  S.,  236,  and  Pennsylvania  Company  v.  FUes,  65  0.  S.,  403. 
If  there  must  be  reasonable  certainty  as  to  damages  accruing  in 
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the  future,  it  is  entirely  clear  that  to  justify  a  recovery  the 
evidence  should  be  such  as  will  enable  the  jury  to  find  that 
there  is  reasonable  certainty  that  those  things  will  result  from 
which  such  damages  must  arise.  The  two  decisions  cited  settle 
the  question,  but  we  call  attention  to  the  following  authorities 
to  the  same  effect :  Lentz  v.  City  of  Dallas,  96  Texas,  258 ;  Tur- 
ner V.  Lovington  Coal  Mining  Co.,  156  111.  App.  Ct.  Rep.,  60; 
Briggs,  Odn.,  v.  The  N.  Y.  C.  <fe  H.  R.  R.  Co.,  177  N.  Y.,  59 ; 
Collins  V.  City  of  Janesville,  99  Wis.,  464;  Cross  v.  City  of 
Syracuse,  200  N.  Y.,  393. 

We  think  that  the  proper  practice  is  to  first  ask  the  expert 
witness  whether  he  is  able  to  state  what  results  will  probably 
follow,  or  are  reasonably  certain  to  follow,  before  permitting 
him  to  give  his  opinion  as  to  what  the  results  will  probably  be. 
Expert  witnesses  may  not  be  willing  to  state  that  designated 
results  are  reasonably  certain  to  follow.  They  may  desire  to 
go  no  further  than  to  say  that  such  results  will  probably  follow. 
We  think  the  evidence  in  this  form  is  competent,  but  when  the 
evidence  is  all  before  the  jury  the  court  must  instruct  the  jury 
in  accord  with  the  law  as  laid  down  in  Pennsylvania  Co.  v. 
Files,  65  0.  S.,  403,  viz.,  that  only  such  damages  occurring  in 
the  future  can  be  recovered  as  are  shown  by  the  evidence  to 
be  reasonably  certain  to  follow. 

During  the  trial  it  became  important  for  the  company  to 
explain  its  failure  to  produce  the  evidence  of  a  nurse  who  was 
present  at  the  hospital  when  Poland  signed  a  written  statement 
as  to  how  the  injuries  occurred.  The  company  offered  to  prove 
by  the  house  physician  of  the  hospital  that  there  was  no  record 
kept  there  of  the  names  or  residences  of  nurses  such  as  the  one 
in  question.  This  evidence  was  excluded  and  exception  saved. 
We  think  the  evidence  was  competent  and  a  majority  of  the 
court  are  of  opinion  that  its  rejection  was  prejudicial  error. 

In  the  general  charge  the  court  instructed  the  jury  as  to 
the  duty  of  the  servants  in  charge  of  the  car  after  they  saw, 
or  by  the  exercise  of  ordinary  care  might  have  seen,  Poland 
approaching  the  track.  We  think  the  language  employed  was 
equivalent  to  stating  the  doctrine  of  the  last  chance,  and  as 


COURT  OP  APPEALS.  109 


1917.]  Lucas  County. 


there  was  nothing  in  the  pleadings  or  evidence  presenting  such 
a  situation,  the  giving  of  this  instruction  constituted  prejudicial 
error. 

In  the  general  charge  the  court  instructed  the  jury  with 
respect  to  the  right  of  Poland  to  recover  for  loss  of  ability  to 
earn  wages  in  the  future.  This  part  of  the  charge  is  erroneous 
in  so  far  as  it  covered  the  period  of  his  minority,  there  being 
no  evidence  in  the  case  tending  to  show  that  Poland  is  entitled 
to  receive  and  use  his  own  wages  during  his  minority.  This 
question  was  decided  by  this  court  in  the  case  of  Standard  Steel 
Tube  Company  v.  Prusakicueicz,  15  C.C.(N.S.),  21;  33  C.  D., 
133,  139,  decided  November  25,  1911,  and  affirmed  by  the  Su- 
preme Court,  without  report,  in  87  0.  S.,  page  472. 

We  can  not  sustain  the  claim  of  the  company  that  the  evi- 
dence so  clearly  established  contributory  negligence  as  that  a 
verdict  should  have  been  directed  in  its  favor.  In  view  of  the 
conflict  in  the  evidence  we  think  the  trial  court  was  right  in 
submitting  the*  case  to  the  jury  on  all  questions  of  negligence 
and  contributory  negligence.  We  do  not  see  the  difference' 
urged  by  counsel  for  the  company  between  the  principles  an- 
nounced in  the  case  of  Cincinnati  Street  Railway  Co.  v.  Snell, 
54  0.  S.,  197,  and  the  case  of  Cleveland  Electric  Railway  Co.  v. 
Wadsivorth,  1  C.  C.  (N.S.),  483  (15  C.  D.,  376),  affirmed  by 
Supreme  Court,  without  report,  70  O.  S.,  432.  It  was  for  the 
jury  to  find  under  proper  instructions  from  the  court  what  the 
facts  were  and  whether  the  case  was  one  falling  within  the 
law  as  stated  in  the  Snell  case  or  the  Wadsworth  case. 

The  contention  of  counsel  for  the  company  that  there  was 
prejudicial  error  in  permitting  one  of  the  physicians  to  state 
that  Poland's  facial  nerve  was  paralyzed  as  this  was  not  set 
up  in  the  pleadings,  we  think  is  untenable.  The  petition  alleged 
a  fracture  of  the  skull,  concussion  of  the  brain  and  an  im- 
paired and  diseased  mind,  and  stated  further  that  the  injury 
was  permanent.  The  physician  who  stated  that  the  facial  nerve 
was  paralyzed  testified  that  that  was  a  direct  and  natural  re- 
sult of  the  injury.  Even  without  this  last  statement  of  the 
physician  we  think  the  evidence  was  competent  under  the  plead- 
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ings.  We  cite  the  following  authorities  to  sustain  this  position : 
Stevenson  et  al  \.  Morris,  37  0.  S.,  10;  Denver  dt  Rio 
Grande  B.  R.  Co.  v.  Harris,  122  U.  S.,  597 ;  The  B.  Shoninger 
Co,  V.  Edward  Mann,  219  111.,  242 ;  Tyson  v.  Booth,  100  Mass., 
258,  266 ;  Shane  v.  Edwards,  61  Md.,  89 ;  L.  S,  &  M.  S.  Ry.  Co, 
V.  Ward,  135  111.,  511 ;  Hoyt  v.  Metropolitan  St,  Ry,,  76  N.  Y. 
Supp.,  832. 

We  also  cite  the  ease  of  Hocking  Valley  Railway  Co.  v.  Backus, 
decided  by  this  court  February  17,  1912,  which  was  afterwards 
affirmed  by  the  Supreme  Court,  without)  report,  in  87  O.  S.,  508. 

As  the  case  is  to  be  remanded  for  a  new  trial  we  call  atten- 
tion to  requests  to  charge  before  argument,  numbers  8,  12  and 
14,  presented  by  the  defendant  and  given  by  the  court,  and 
also  to  similar  language  used  by  the  court  upon  the  same  sub- 
ject in  the  general  charge.  These  instructions  are  to  the  effect 
that  if  Poland's  negligence  contributed  in  any  degree  to  pro- 
duce the  injury  he  can  not  recover.  The  words  **in  any  de- 
gree" are  not  used,  but  the  language  we  think  is  broad  enough 
to  be  so  construed.  Poland  was  required  to  use  ordinary  care 
for  his  own  safety.  Slight  negligence  on  his  part  might  exist 
consistent  with  the  exercise  of  ordinary  care,  and  such  negli- 
gence would  not-  bar  his  recovery.  The  contributory  negligence 
that  bars  recovery  must  not  only  directly  and  proximately  con- 
tribute to  the  injury,  but  it  must  be  such  negligence  as  shows 
that  the  party  so  negligent  was  not  exercising  ordinary  care 
for  his  own  safety. 

We  think  the  language  of  the  general  charge  should  be  more 
specific  as  to  the  care  due  from  Poland.  He  was  fifteen  years 
of  age  and  was  required  to  exercise  such  care  only  as  boys  of 
his  age  of  ordinary  care  and  prudence  are  accustomed  to  exer- 
cise under  the  same  or  similar  circumstances. 

We  find  no  errors  manifest  in  the  record  prejudicial  to  the 
plaintiff  in  error  other  than  as  above  set  forth.  The  judgment 
of  the  court  of  common  pleas  will  be  reversed  and  the  case 
remanded  for  a  new  trial. 

Richards,  J.,  and  Chittenden,  J.,  concur. 
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r  AILURS  TO  EXERCISE  DUE  CARE  AT  A  RAR^WAY 

CROSSING. 

Court  of  Appeals  for  Morrow  County. 

J.  C.  Williams,  Administrator,  v.  The  Cleveland,  Cincinnati, 

Chicago  &  St.  Louis  Railway  Co.* 

Decided,  January  22,  1917. 

• 

Negligence — Milk  Wagon  Struck  at  Railioay  Crossing — Guest  of  the 
Driver  Killed — Cause  Taken  from  Jury  for  Failure  of  Decedent  to 
Exercise  Due  Care. 

Where  the  decedent,  who  was  riding  in  a  milk  wagon  as  it  approached 
a  railway  crossing,  did  not  direct  the  attention  of  the  driver  to 
smoke  and  steam  from  a  passing  train,  which  obscured  the 
view  of  the  tracks,  and  did  not  request  him  to  wait  until  it  had 
cleared  away  before  attempting  to  cross,  it  is  not  error  to  take 
from  the  jury  an  action  on  account  of  the  death  of  said  decedent 
from  the  striking  of  the  wagon  by  a  train,  the  approach  of  which 
was  obscured  by  said  smoke  and  steam. 

T,  B.  Mateer  and  J.  C.  Williamson,  for  plaintiff  in  error. 
Benjamin  Olds  and  McBride  &  Wolfe,  contra. 

Perneding,  J. 

(Judges  Perneding,  Kunkle  and  Alread  of  the  Second  Dis- 
trict, sitting  in  place  of  Judges  Shields,  Powell  and  Houck  of 
the  Pifth  District.) 

This  was  an  action  by  the  administrator  of  Bertha  E.  Pields, 
deceased,  to  recover  for  wrongful  death.  The  trial  court  in- 
structed a  verdict  for  the  defendant  below  at  the  conclusion  of 
the  plaintiff's  testimony,  and  the  plaintiff  brings  the  case  to 
this  court  on  error. 

The  testimony  in  brief  shows  that  the  decedent,  in  company 
with  Roy  Cornwall,  were  traveling  along  the  highway  in  a 
milk  wagon  drawn  by  a  team  of  mules.    Roy  Cornwall  was  driv- 

*Motion  to  dismiss  petition  in  error,  alleging  a  constitutional  question, 
granted  by  the  Supreme  Court,  May  29,  1917. 
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ing  and  the  decedent  was  sitting  on  the  floor  of  the  wagon,  with 
her  vision  somewhat  obscured  by  the  wagon  itself. 

They  stopped  about  teq  feet  from  the  railroad  track  to  per- 
mit a  freight  train  to  pass;  thereupon  the  team  was  started,  but 
the  vision  of  the  track  was  obscured  by  the  steam  and  smoke 
of  the  train  which  had  just  passed.  Cornwall  claims  to  have 
looked  for  an  approaching  train,  but  admits  he  was  unable  to 
see  any  distance  because  of  the  smoke  and  steam.  Ft  is  not  very 
clear  whether  the  decedent  looked  or  listened  for  an  approaching 
train,  but  it  is  clear  that  she  could  have  seen  the  smoke  and 
steam  had  she  looked  and  must  therefore  be  charged  with  knowl- 
edge of  the  danger  in  going  upon  the  track  without  waiting 
for  the  steam  and  smoke  to  clear  away. 

We  think  the  case  of  the  B.  (6  0,  Railroad  Company  v.  Mc- 
Clellan,  Admrx.,  is  decisive  of  this  feature  of  the  case.  It  is 
claimed,  however,  that  the  decedent  being  a  guest  was  not 
charged  with  the  negligence  of  the  driver.  Still,  under  the 
case  of  Toledo  Railway  &  Light  Company  v.  Mayers,  93  O.  S., 
304,  relied  upon  by  counsel  for  plaintiff  in  error,  she  was  bound 
to  use  due  care,  and  such  due  care  would  include  the  duty  of 
observing  the  dangerous  condition  of  the  crossing  immediately 
in  front  of  the  wagon  in  which  she  was  riding  and  charge  upon 
her  the  duty  of  notifying  the  driver  and  requesting  him  to 
wait  until  the  smoke  and  steam  cleared  away.  This,  the  testi- 
mony shows,  she  did  not  do  and  was  therefore  guilty  of  negli- 
gence. 

In  addition,  it  fairly  appears  from  the  petition  that  Cornwall, 
the  driver,  and  the  decedent  were  engaged  jointly  in  the  particu- 
lar enterprise  at  the  time  the  fatal  accident  occurred.  At  least, 
the  petition  does  not  show  that  the  decedent  was  merely  a  guest 
and  without  responsibility  or  control  over  the  driving  of  the 
team. 

Judgment  aflSrmed. 

KuNKLE,  J.,  and  Allbead,  J.,  concur. 
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JUDGMENT  AGAINST  CITY  BINDS  CONTRACTOR 

HAVING  NOTICE. 

Court  of  Appeals  for  Hamilton  County. 

The  City  op  Cincinnati  v.  Edward  W.  Boston,  Doing  Busi- 
ness AS  The  Douglas  Plumbing  &  Heating  Company. 

Decided,  January  22,  1917. 

Damages    Suffered    from    Excavation    in    Street — Judgment    Therefor 
Against  City  Binding  on  Contractor  Having  Notice  of  Suit, 

1.  A  judgment  recovered,  without  fraud  or  collusion,  against  a  city 

for  injuries  caused  by  an  excavation  made  by  a  third  person  in  a 
public  street  which  he  has  not  properly  lighted  or  guarded,  where 
he  has  had  notice  of  such  suit  with  opportunity  to  defend,  is  con- 
clusive evidence  of  its  necessary  facts  and  conditions,  in  a  sub- 
sequent action  brought  by  the  city  against  him  as  being  liable  over 
to  reimburse  it,  as  though  he  were  a  party  to  the  record. 

2.  The  Judgment  against  the  city  however  does  not  determine  the 

question  whether  or  not  the  person  who  made  the  excavation  is 
in  fact  responsible  to  the  city;  nor  is  he  prevented  by  it  from 
setting  up  any  defenses  which  from  the  nature  of  the  action  or 
pleadings  he  could  not  have  interposed  in  the  first  action  had  he 
been  a  formal  party  therein. 

Ch(is.  A.  Groom,  City  Solicitor,  Constant  Southworth,  Assist- 
ant Solicitor,  and  Chas.  Tatgenhorst,  Assistant  Solicitor,  for 
plaintiff  in  error. 

Hunt,  Bennett  &  Utter,  contra. 

Jones  (Oliver  B.),  J. 

The  city  of  Cincinnati  sought  in  the  action  below  to  recover 
from  the  defendant  Boston,  who  was  a  plnmber,  the  amount  of 
a  judgment  and  costs,  which  it  had  been  compelled  to  pay 
to  one  William  Alexander  for  injuries  to  his  horse,  harness  and 
wagon  by  reason  of  an  excavation  made  in  Colerain  avenue  for 
the  purpose  of  tapping  a  sewer.  Alexander  had  sued  the  city 
and  secured  a  judgment  before  a  justice  of  the  peace,  from 
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which  the  city  appealed  to  the  court  of  common  pleas  where 
upon  trial  to  a  jury  a  judgment  was  rendered  against  the  city. 
Boston,  while  not  made  a  party  to  the  record  of  that  ease,  was 
notified  of  its  pendency,  and  he  and  his  attorney  were  present 
at  the  trial  of  the  case  in  each  of  said  courts.  After  the  pay- 
ment of  Alexander's  judgment,  the  city  demanded  that  Boston 
reimburse  it,  and  on  his  refusal  so  to  do  the  city  brought  this 
action  below,  claifciing  that  the  excavation  which  was  the  cause 
of  the  injury  was  made  by  Boston  and  was  negligently  main- 
tained by  him  w^ithout  proper  railings,  barriers  or  warning 
lights,  whereby  Alexander's  horse  and  property  was  injured. 

The  defendant  in  his  answer  admitted  that  he  had  dug  the 
excavation  complained  of,  or  caused  it  to  be  dug,  for  the  pur- 
pose of  tapping  a  sewer.  He  admitted  the  bringing  of  the 
action  by  William  Alexander  and  the  allegations  of  his  petition 
as  stated  by  the  city  and  the  recovering  of  a  verdict  by  him 
against  the  city;  and  denied  every  allegation  not  admitted  and 
denied  that  the  facts  set  up  by  Alexander  in  hig  petition  in 
said  case  are  true;  and  denied  that  the  defendant  (Boston) 
was  guilty  of  negligence  or  improper  conduct  as  alleged  in  plaint- 
iff's petition;  and  says  that  Alexander's  injury  was  caused  by 
his  own  fault  and  negligence,  and  the  careless  and  improper 
management  of  his  horse  through  his  agent. 

The  existence  of  the  excavation  or  ditch  in  the  public  street 
or  thoroughfare  being  admitted,  the  following  questions  were 
necessarily  determined  in  the  action  to  sustain  Alexander's  re- 
covery: (1)  that  this  excavation  was  not  properly  protected  by 
barricades  and  lights  to  warn  and  protect  persons  driving  in 
the  street;  (2)  that  Alexander  was  not  guilty  of  contributory 
negligence  in  driving  into  the  excavation;  and  (^)  the  fact  of 
Alexander's  injury  and  the  extent  of  his  damages. . 

The  evidence  is  undisputed  that  Boston  was  notified  by  the 
city  of  the  pendency  of  Alexander's  suit  and  was  present  at 
both  trials  of  that  case,  in  person,  with  counsel.  Such  being  the 
fact,  the  judgment  secured  in  Alexander's  case  against  the 
city  was  conclusive  upon  Boston  as  to  all  the  iggues  of  fact 
above  enumerated. 
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The  only  defenses,  then,  available  to  Boston  would  be  (1) 
as  to  the  identity  of  the  nuisance, — for  instance,  that  the  exca- 
vation into  which  Alexander's  horse  fell  was  not  the  one  dug 
by  Boston;  but  he  admits  and  the  proof  shows  that  it  was  the 
same;  or  (2)  he  might  show  that  the  city  assumed  responsibility, 
or  agreed  with  him  to  care  for  or  guard  the  excavation;  but 
there  is  no  claim  nor  any  proof  that  the  city  assumed  such- 
burden  in  any  way  to  relieve  Boston,  and  on  the  contrary  it 
was  shown  that  Boston  undertook  and  assiuned  the  burden  of 
maintaining  and  protecting  the  excavation  or  ditch  which  he 
had  dug;  or  (3)  he  might  show  that  after  having  put  up 
proper  protecting  barricades  and  lights  at  the  excavation  they 
were  removed  or  interfered  with  by  some  agent  of  the  city; 
but  there  is  no  claim  of  such  defense. 

There  might  possibly  be  other  defenses,  among  which  might 
be  the  so-called  **act  of  God*'  or  the  public  enemy,  but  no  such 
defenses  were  made  by  Boston.  Instead,  in  the  trial  of  this 
case  Boston  was  allowed  practically  to  relitigate  both  the  ques- 
tion of  his  negligence  and  the  contributory  negligence  of  Alex- 
ander. He  was  permitted,  over  the  objection  of  the  city,  to 
offer  evidence  to  show  that  he  had  properly  barricaded  the 
excavation  with  earth,  stone  and  lumber,  and  that  he  had  placed 
a  red  lantern  properly  lighted,  upon  a  cask,  over  the  ditch  or 
excavation,  and  that  the  driver  of  Alexander's  horse  had  been 
negligent  in  driving  into  the  ditch  in  spite  of  these  barricades 
and  warning  light,  or  that  the  vision  of  the  horse  was  defective, 
although  the  same  issues  had  been  made  or  were  available  in 
the  former  action  brought  by  Alexander  against  the  city,  and 
substantially  the  same  evidence  had  been  given  in  that  trial. 

A  motion  for  an  instructed  verdict  in  its  favor  was  made  by 
the  city  at  the  close  of  all  the  evidence,  which  motion  was  over- 
ruled. The  court  in  its  charge  to  the  jury  stated  that  the  issue 
for  them  to  determine  was  whether  or  not  Mr.  Boston  in  what 
he  did  on*  Colerain  avenue  was  negligent,  defining  in  his  charge 
what  would  constitute  such  negligence  and  placing  the  burden 
upon  the  city  to  prove  such  negligence  by  a  preponderance  oJ 


116  COURT  OP  APPEALS. 

Cincinnati  v.  Boston.  [Vol.  27  (N.8.) 

the  evidence  and  also  that  such  negligence  was  the  proximate 
cause  of  the  injuries  for  which  Alexander  recovered.  The  only 
effect  given  by  the  court  to  the  judgment  secured  by  Alexander 
against  the  city  was  merely  for  the  determination  of  the  amount 
of  recovery  in  the  event  the  jury  found  that  Boston  had  been 
negligent. 

The  recovery  by  Alexander  against  the  city  was  because  of 
the  duty  of  the  city  under  the  law  (G.  C.  3417),  to  keep  its 
public  streets  open,  in  repair  and  free  from  nuisance.  And 
while  it  was  decided  that  the  city  was  liable  to  Alexander  be- 
cause of  the  existence  of  this  excavation  and  the  manner  in 
which  it  was  maintained  and  protected,  when  it  is  shown  that 
Boston  actually  created  the  nuisance  for  which  the  city  had 
been  held,  the  primary  liability  is  placed  upon  him  and  the 
city  is  entitled  in  turn  to  recover  against  him.  Morris  v.  Wood- 
hum,  57  O.  S.,  330,  335. 

Notice  having  been  given  to  Boston  of  the  pendency  of  Alex- 
ander's suit,  and  opportunity  to  take  part  in  its  trial  and  par- 
ticipate in  its  defense,  he  is  bound  by  the  result  of  that  trial. 
There  having  been  no  charge  of  fraud  or  collusion  Boston  can 
not  here  criticize  the  manner  of  the  trial  or  insist  upon  the 
right  to  retry  or  again  litigate  any  of  the  issues  necessarily 
determined  in  that  case.  The  judgment  there  recovered  against 
the  city  is  conclusive  evidence  against  him  here,  of  the  neces- 
sary facts  and  conditions,  as  fully  as  if  he  had  been  made  a 
.  party  to  the  record  of  that  case. 

This  rule  is  recognized  in  this  state  in  Bmik  v.  Bank,  68  O.  S., 
43,  in  the  opinion  of  the  court  at  pages  49  and  50. 

The  rule  is  laid  down  in  2  Black  on  Judgments,  Sections  574 
and  575;  1  Bigelow  on  Estoppel,  125;  and  23  Cyc,  1271,  and 
is  supported  by  numerous  authorities,  among  which  are:  Chi- 
cago V.  Bobbins,  2  Black,  418 ;  4  Wallace,  657 ;  City  of  Portland 
V.  Richardson,  54  Maine,  46;  Waterbury  v.  Tractian  Co.,  74 
Conn.,  152;  Byne  v.  City  of  Americus,  6  Ga.  App.,  48;  Mc- 
Naughton  v.  Elkhart,  85  Ind.,  384;  Bloomington  v.  Boush,  13 
111.  App.,  339;  Littleton  v.  Bichardson,  34  N.  H.,  179;  Astoria 
V.  R.  R.  Co.,  67  Oregon,  538,  549. 
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The  court  therefore  erred  in  its  charge  to  the  jury  and  in 
the  admission  of  evidence  in  regard  to  the  question  of  negli- 
gence in  the  guarding  and  lighting  of  the  excavation,  and  as 
to  the  contributory  negligence  of  Alexander,  as  well  as  in 
refusing  to  grant  the  motion  of  the  plaintiff  for'  an  instructed 
verdict  in  its  favor  at  the  close  of  the  evidence. 

Judgment  reversed,  and  judgment  will  be  entered  here  for 
plaintiff  in  error. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 


APPEAL  FROM  AN  ORDER  ALLOWING  FEES. 

Court  of  Appeals  for  Seneca  County. 

John  C.  Eoyer  et  al.  v.  Walter  G.  Trumpler,  AniiiiNisTEtATOR.* 

Decided,  January  27,  1916. 

Appeal — Attorneys  DisaatUfied  With  Allowance  by  Probate  Court — Of 
Fees  for  Bervices  in  Sustaining  Will^Right  of  Appeal  to  the  Com- 
mon  Pleas  Sustained — Section  11206. 

An  appeal  lies,  by  virtue  of  the  provisions  of  Section  11206,  General 
Code,  from  a  decision  of  the  probate  court  adjudging,  on  applica- 
tion made  therefor  by  the  claimant,  as  to  the  validity  of  an  account 
for  legal  services  rendered  by  attorneys  employed  by  the  adminis- 
trator of  an  estate. 

Royer  &  Spitler  and  W.  C.  Rhorhacker,  for  plaintiffs  in  error. 
MUton  Sayler  and  Frank  Dore,  contra. 

Richards^  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the 
court  of  common  pleas  dismissing  the  appeal  to  that  court  from 
the  probate  court  of  this  county,  and  the  only  question  before 
us  is  whether  the  original  action  was  appealable.    In  order  to 

^Affirmed,  Trumpler,  Admr,,  v.  Royer  et  al,  95  Ohio  State. 
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determine  that  question  it  will  be  necessary  to  recur  to  the 
proceedings  in  the  probate  court. 

The  record  discloses  that  Walter  G.  Trumpler  had  been  ap- 
pointed administrator  de  bonis  non  with  the  will  annexed  of 
the  estate  of  Emma  B.  Slusser,  deceased,  and  was  proceeding  to 
administer  the  estate  of  the  testatrix.  The  testatrix  had  named 
in  her  will  a  man  as  executor  of  her  estate,  and  the  person  so 
named  was  appointed  by  the  probate  court  in  that  capacity  and 
qualified  and  entered  upon  the  performance  of  his  duties.  An 
action  to  contest  the  will  was  brought  and  the  executor  employed 
counsel  to  make  a  defense  in  that  action.  A  large  estate  was 
left  and  the  trial  of  the  contest  occupied  a  considerable  period 
of  time  and  involved  the  introduction  of  a  large  mass  of  evi- 
dence. The  trial  of  the  action  resulted  in  a  verdict  and  judg- 
ment sustaining  the  validity  of  the  will.  Thereafter  ]VIr.  Trump- 
ler, then  acting  as  administrator,  filed  in  the  probate  court  his 
account  as  administrator,  showing  the  receipt  and  disbursement 
of  a  large  number  of  items. 

After  the  filing  of  this  account  steps  were  taken  in  the  pro- 
bate court  to  secure  the  allowance  of  this  claim  in  favor  of  the 
attorneys  for  services  rendered  in  the  defense  of  the  will.  All 
parties  in  interest  were  duly  notified,  and  the  matter  was  heard 
in  the  probate  court  and  a  finding  and  judgment  entered  in 
that  court  that  the  services  had  been  duly  rendered  in  defense 
of  the  will,  and  under  employment  of  the  executor,  and  that 
they  were  of  the  value  of  four  hundred  dollars.  It  was  ordered 
that  this  sum  be  allowed  to  the  attorneys  in  full  for  their  serv- 
ices, and  the  remainder  of  the  claim  disallowed.  It  was  further 
ordered  by  the  probate  court  that  the  administrator  pay  the 
sum  so  allowed  to  the  attorneys  for  such  services.  Prom  this 
judgment  and  order  Royer  &  Spitler  appealed  to  the  court  of 
common  pleas. 

Whether  the  action  is  appealable  depends  upon  a  construction 
of  Section  11206,  General  Code.  That  section,  so  far  as  perti- 
nent to  the  question  under  consideration,  reads  as  follows: 

**An  appeal  may  be  taken  to  the  common  pleas  court  by  a 
person  against  whom  it  is  made,  or  whom  it  affects,  from  any 
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order,  decision  or  judgment  of  the  probate  court  in  settling 
the  accounts  of  an  executor,  administrator,  guardian  and  trus- 
tee, or  of  assignees,  trustees  or  commissioners  of  insolvents.'' 

•  The  simple  question  under  this  section  is  whether  the  judg- 
ment of  the  probate  court  under  review  was  one  made  in  set- 
tling the  accounts  of  the  administrator  of  the  estate  of  Emma  B. 
Slusser.  We  do  not  regard  as  very  material  the  precise  steps 
taken  in  the  probate  court  to  procure  an  adjudication  as  to 
whether  the  claim  should  be  allowed  and  added  to  the  account 
of  the  administrator.  The  account  as  filed  stated,  in  substance, 
that  the  administrator  was  not  advised  as  to  its  validity  and 
for  that  reason  he  rejected'  the  same,  and  his  statement  natu- 
rally suggested  to  the  probate  court  the  necessity  of  a  determi- 
nation as  to  whether  the  claim  was  valid  and  whether  the  same 
should,  or  should  not,  be  paid  and  entered  in  the  account.  The 
decision  of  the  probate  court  amounted  to  a  judgment  and  or- 
der that  the  claim  was  valid  to  the  extent  of  four  hundred  dol- 
lars, and  that  the  remaining  part  was  excessive  and  should  not 
be  allowed.  It  would  naturally  follow  that  the  administrator 
should  pay  the  amount  so  adjudged  and  enter  the  amount  so 
paid  in  his  account,  and,  in  this  sense,  a  majority  of  the  court 
are  of  the  opinion  that  the  judgment  of  the  probate  court  was 
one  made  in  settling  the  accounts  of  the  administrator  within 
the  meaning  of  the  section  above  cited,  and  that,  therefore,  the 
judgment  was  one  from  which  an  appeal  could  be  taken. 

We  are  the  more  convinced  of  the  correctness  of  this  conclu- 
sion, in  view  of  the  language  of  Section  10214,  General  Code, 
requiring  that  the  provisions  of  the  chapter  embracing  this 
section  fixing  the  right  of  appeal,  should  be  liberally  construed 
in  order  to  promote  its  object  and  assist  the  parties  in  obtaining 
justice. 

It  is  manifest  that  if  the  administrator  had  allowed  the  claim 
and  entered  the  same  in  his  account,  and  the  same  had  been  ap- 
proved by  the  probate  court,  parties  who  were  interested  and 
prejudicially  affected  thereby  would  have  the  right  of  appeal. 
Under  the  statute  the  amount  justly  due  to  the  attorneys  for 
making  a  successful  defense  of  the  will  would  be,  when  allowed 
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by  the  probate  court,  a  portion  of  the  legitimate  expenses  of  ad- 
ministration, and  the  fixing  of  the  amount  is  the  settling  of  an 
item  of  the  account.  TJiomas,  Adm'x,  v.  Moore,  52  0.  S.,  200. 
See,  also,  McMahon,  Adm'r,  v.  Ambach  &  Co.  et  al,  79  0.  S., 
103.  A  construction  of  the  statute  which  would  deny  the  right 
of  appeal  when  the  administrator  rejects  the  claim  and  the 
probate  judge,  on  the  filing  of  the  account,  allows  the  same  in 
part,  would  not  be  giving  the  statute  a  liberal  construction  and 
would  not  be  assisting  the  parties  in  obtaining  justice.  On  the 
contrary,  it  would  in  practice  make  the  appealability  depend 
in  large  part  upon  the  position  taken  By  the  administrator  with 
reference  to  the  claim  and  the  action  taken  thereafter  by  the 
probate  judge. 

For  these  reasons,  the  common  pleas  court  erred  in  dismissing 
the  I  appeal,  and  that  judgment  will  be  reversed  and  the  cause 
remanded  to  the  court  of  common  pleas  for  further  proceedings. 

Chittenden,  J.,  concurs. 

KiNKA.DE,  J.  (dissenting). 

It  is  conceded  by  the  plaintiffs  in  error  that  their  right  of 
appeal  depends  entirely  upon  Section  11206,  General  Code.  To 
say  that  every  order  made  by  a  probate  judge  with  respect  to 
the  administration  of  an  estate  which  involves  the  direction  to 
the  administrator  to  pay,  or  not  to  pay,  money  belonging  to  the 
estate,  to  any  given  party,  is  necessarily  an  order  or  decision 
made  in  the  settling  of  the  accounts  of  the  administrator,  as 
mentioned  in  Section  11206,  seems  to  me  a  mere  play  on  words. 

The  account  of  the  administrator  which  the  probate  court 
settles  is  an  account  between  the  administrator  and  the  heirs 
or  legatees  or  devisees  under  the  will,  to  whom  the  residue  of 
the  estate  will  pass  after  the  expenses  of  administration  are 
taken  out,  and  the  validity  of  a  claim  of  a  creditor  against 
the  assets  of  the  estate,  whose  claim  arose,  as  in  this  case,  after 
the  death  of  the  testator,  is  in  nowise  affected  by  any  order  that 
the  court  may  make  with  respect  to  the  settling  of  the  accounts 
of  the  administrator. 
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The  situation  is  not  helped  out  any  by  a  reference  to  Section 
10214,  General  Code,  calling  for  a  liberal  construction  of  the 
provisions  of  the  statutes  in  that  subdivision,  including  Section 
11206.  The  liberal  construction  called  for  is  for  the  purpose  of 
enabling  the  parties  to  secure  justice,  etc.  It  by  no  means  fol- 
lows that  it  will  further  the  ends  of  justice  to  engraft  upon  the 
statute  the  right  of  appeal  when  it  does  not  exist  by  virtue  of 
the  terms  of  the  statute.  The  party  desiring  to  appeal  is  not 
the  only  one  that  is  to  have  justice  by  virtue  of  a  liberal  con- 
struction of  the  statute. 

We  come  back  to  the  point  from  which  we  started,  to- wit: 
Section  11206  must,  standing  alone,  determine  whether  the 
plaintiffs  in  error  had  a  right  to  appeal.  The  papers  before 
this  court  do  not  disclose  what  action,  if  any,  has  been  taken 
with  respect  to  the  settling  of  the  accounts  of  this  administrator 
by  the  probate  court,  other  than  in  so  far  as  it  is  discoverable 
with  respect  to  this  particular  item,  by  an  inspection  of  the 
journal  entry,  in  which  the  court  allowed  four  hundred  dollars 
on  the  two  thousand  dollar  claim  made  by  the  plaintiffs  in  er- 
ror. The  plaintiffs  in  error  elected,  upon  the  refusal  of  the  ad- 
ministrator to  pay  their  claim,  to  go  into  the  probate  court 
with  a  petition  and  cite  all  parties  to  appear  and  there  try  out 
before  the  probate  judge  their  right  to  have  the  full  amount  of 
their  claim.  The  decision  of  the  probate  judge  gave  them  four 
hundred  instead  of  two  thousand  dollars.  From  this  they  un- 
doubtedly could  prosecute  error,  but  it  does  not  follow  that  they 
can  also  prosecute  appeal. 

I  am  clearly  of  the  opinion  that  the  trial  judge  was  entirely 
correct  in  dismissing  the  appeal,  and  I  think  the  action  of  the 
trial  court  should  be  afiSrmed. 
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DEFENSE  or  STATUTE  OF  LIMITATIONS  IN  ACTION 

TO  QUIET  TITLE. 

Court  of  Appeals  for  Licking  County. 

David  Swisher  v.  Edward  W.  Swisher. 

Decided,  October  Term,  1916. 

Deeds  Executed  and  Deposited  for  Safe-Keeping — Property  Remains  in 
Possession  of  the  Grantor — Deeds  Placed  on  Record  hy  Ciistodian — 
Action  by  Grantor  to  Quiet  Title. 

Where  a  property  owner  executes  a  deed  and  places  it  in  the  hands  of 
a  third  party  for  safe-keeping,  but  retains  possession  of  the  prop- 
erty, and  the  custodian  subsequently  places  the  deed  on  record,  the 
defense  of  the  statute  of  limitations  does  not  lie  to  an  action  by 
the  grantor  to  quiet  his  title  against  the  party  named  in  the  deed. 

J.  M.  Swartz,  for  plaintiff. 

W.  D.  Fvlton  and  Powell  &  Powell,  contra. 

Powell,  J. 

This  case  has  been  submitted  to  this  court  upon  a  demurrer 
to  the  second  defense  in  the  amended  answer. 

The  basis  of  the  action,  as  set  forth  in  the  petition,  is  to 
quiet  the  title  to  certain  real  estate  claimed  to  be  owned  by  the 
plaintiff  herein. 

The  petition  avers  that  plaintiff  executed  two  deeds  for  cer- 
tain real  estate  described  therein,  making  the  defendant,  Ed- 
ward W.  Swisher,  the  grantee;  that  he  placed  said  deeds  in 
the  iron  safe  of  Dan  S.  Amback  in  the  city  of  Columbus,  Ohio, 
for  safe-keeping,  and  that  afterwards  said  Amback,  without  any 
authority  from  plaintiff,  and  without  his  knowledge  or  consent, 
took  both  of  said  deeds  from  said  safe  and  left  them  with  the 
recorder  of  Licking  county,  Ohio,  for  record,  and  that  they  were 
recorded  in  the  records  of  said  recorder's  office  in  said  Licking 
county,  Ohio;  that  said  deeds  were  never  delivered  by  plaintiff 
to  any  one,  nor  were  they  intended  to  be  delivered,  and  said 
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premises  were  never  legally  conveyed  to  said  Edward  W. 
Swisher;  that  plaintiff  has  always  been  in  possession  of  said 
premises,  and  now  has  full  control  over  the  same,  and  has  spent 
large  sums  of  money  thereon  for  improvements,  believing  that 
he  was  still  the  owner  thereof ;  that  he  has  frequently  demanded 
of  the  said  defendant,  Edward  W.  Swisher,  to  reconvey  said 
premises  to  him,  but  he  refused  to  do  so,  and  the  defendant 
claims  to  be  the  owner  of  same.  The  deeds  were  executed  in 
1894  and  1896  and  were  left  for  record  by  said  Amback  in  May, 
1897.  The  petition  of  plaintiff  was  filed  August  11,  1914.  Said 
petition  prays  that  the  claim  of  defendant  in  and  to  said  prem- 
ises be  declared  null  and  void  and  that  said  deeds  be  set  aside 
and  plaintiff's  title  to  said  real  estate  be  quieted,  etc. 

The  second  defense  of  the  amended  answer  avers  that  plaint- 
iff's cause  of  action,  as  set  out  in  his  petition,  did  not  accrue 
within  four  years  prior  to  the  commencement  of  said  action 
and  is,  therefore,  barred  by  the  statute  of  limitations. 

The  demurrer  to  the  second  defense  searches  the  record  and, 
from  an  examination  of  the  allegations  in  the  petition,  it  will 
be  observed  that  the  defendant  is  not  now  and  never  was  in 
possession  of  the  premises  in  question.  It  will  further  be 
observed  from  the  allegations  in  the  petition  that  the  defend- 
ant never  had  possession  of  said  deeds  and  never  had  title  to 
the  real  estate  in  question  either  actually  or  constructively  and, 
never  having  had  the  title  or  possession  of  and  to  said  premises, 
we  do  not  understand  how  the  defendant  can  properly  claim 
that  the  statute  of  limitations  has  run  against  the  plaintiff,  he- 
cause  the  defendant  never  having  had  either  possession  or  title 
of  and  to  said  premises,  so  far  as  the  averments  in  the  peti- 
tion disclose,  it  is  not  within  the  power  of  the  defendant  to 
set  up  as  a:  proper  defense  the  statute  of  limitations. 

Upon  the  issue  raised  by  the  allegations  of  the  petition  and 
the  defense  of  the  statute  of  limitations,  as  set  out  in  the  second 
defense  of  the  amended  answer,  we  feel  that  the  demurrer  is 
well  taken  and  should  be  sustained. 

The  demurrer  is  sustained.     Exceptions. 

SHiEiiDS,  J.,  and  Houck,  J.,  concur. 
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PROSECUTION  FOIL  SELLING  OBSCENE  PHOTOGRAPHS. 

Court  of  Appeals  for  Huron  County. 

Wilbur  J.  Charville  v.  State  of  Ohio.* 

Decided,  December  18,  1916. 

Criminal  Law — Indictment  Charging  Sale  of  Lascivious  Photograpiut^— 
Should  Oive  Some  Description  of  the  Photograph  or  Set  Forth  a 
Copu — But  Omission  so  to  Do  Not  Prejudicial  Error, 

1.  The  rules  of  criminal  practice  require  tliat  an  indictment  charging 

the  sale  of  an  obscene,  lewd  and  lascivious  photograph  should  set 
forth  a  copy  thereof,  or  give  such  a  description  as  decency  permits 
and  aver  that  the  photograph  is  too  obscene  for  further  descrip- 
tion or  recital. 

2.  An  indictment  for  this  offense  which  does  not  give  a  copy  of  the 

obscene  photograph,  nor  an  excuse  for  its  omission,  is  defective, 
but  such  defect  is  within  the  curative  provisions  of  General  Code, 
Section  13581,  and  a  judgment  of  conviction  will  not  be  re- 
versed where  such  defect  does  not  prejudice  the  substantial  rights 
of  the  defendant  on  the  merits. 

A.  M.  Beatiie,  for  plaintiff  in  error. 
Irving  Carpenter,  contra. 

RlCHABDS^  J. 

At  the  April  term,  1916,  Wilbur  J.  Charville  was  indicted  by 
the  grand  jury  of  Huron  county,  the  indictment  containing  two 
counts.  The  second  count  of  this  indictment  charged  him  with 
unlawfully  and  knowingly  having  in  his  possession  on  Mlarch 
15,  1916,  for  the  purpose  of  selling,  and  with  then  selling  to 
one  Arthur  C.  Link,  eight  obscene,  lewd  and  lascivious  photo- 
graphs. The  first  count  of  this  indictment  was  the  same  as  the 
second,  except  that  the  charge  described  the  articles  as  pictures 
instead  of  photographs. 

•Motion  for  leave  to  file  petition  in  error  overruled  by  the  Supreme 
Court,  January  30,  1S17. 
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The  defendant  filed  motions  to  quash  the  different  counts  of 
the  indictment;  and,  on  these  motions  being  overruled,  he  ex- 
cepted and  filed  demurrers  to  the  several  counts  of  the  indict- 
ment, and,  on  these  demurrers  being  overruled,  he  was  placed 
on  trial  and  was  convicted  under  the  second  count  of  the  in- 
dictment and  sentenced  thereunder.  He  now  prosecutes  error 
to  this  court,  contending  that  the  court  erred  in  overruling  the 
motions  to  quash  the  indictment,  and  likewise  in  overruling  the. 
demurrers  thereto.  No  bill  of  exceptions  was  taken  and  the 
case  is  submitted  to  this  court  solely  on  the  exceptions  to  the 
judgments  rendered  on  the  motions  and  demurrers  as  aforesaid. 

It  is  claimed  that  the  indictment  is  bad  for  duplicity,  and  be- 
cause it  fails  to  show  how  the  articles  mentioned  were  sold,  and 
because  it  does  not  contain  a  copy  of  the  photographs  nor  any 
facts  showing  that  they  were  either  obscene,  lewd  or  lascivious. 

We  have  no  hesitancy  in  reaching  a  conclusion  that  the  in- 
dictment is  not  objectionable  on  either  of  the  first  grounds 
stated.  It  is  not  justly  subject  to  the  charge  of  duplicity;  nor 
is  it  lacking  in  certainty  for  failing  to  state  in  detail  how  the 
photographs  were  sold. 

The  criticism  on  the  indictment  that  it  contains  neither  a 
copy  of  the  photographs  nor  any  averments  showing  how  the  same 
are  obscene,  lewd  or  lascivious,  and  no  excuse  for  failing  to  make 
such  an  averment,  is  not  so  easily  disposed  of.  It  is  quite  true 
that  the  rules  of  pleading  in  criminal  cases  of  this*  character 
justify  omitting  from  indictments  obscene  allegations,  but  it 
appears  to  be  equally  true  that  the  necessity  for  such  omission 
should  be  set  forth  in  the  indictment  in  order  to  make  the  same 
technically  in  compliance  with  the  law.  If  a  copy  of  the  photo- 
graphs is  not  given,  good  pleading  would  require  that  such  a 
description  should  be  given  as  decency  permits,  and  then  the 
indictment  should  contain  an  averment  that  the  photographs 
are  too  obscene  or  lewd  or  lascivious  for  further  description  or 
recital.  This -rule,  in  subtsantially  this  form,  has  been  the  al- 
most uniform  practice  for  many  years  in  this  country,  and  is 
stated  so  recently  as  1913  in  Section  496  of  the  edition  of  Bishop's 
New  Criminal  Procedure  then  published.    See  also,  8  R.  C.  L., 
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317,  Section  344.  Occasionally  here  and  there  may  be  found 
a  case  which  has  broken  over  the  rule  as  stated,  but  the  great 
current  of  authority  is  in  accordance  with  the  principle  an- 
nounced. 

It  was  under  consideration  by  the  Supreme  Court  in  State  of 
Ohio  V.  Zurhorst,  75  O.  S.,  232.  The  indictment  in  that  case 
contained  an  averment  that  the  printed  matter  was  so  indecent 
and  immoral  that  it  would  be  offensive  to  the  court  and  im- 
proper to  be  placed  upon  the  records  thereof,  and  the  indictment 
was  sustained  by  the  Supreme  Court. 

The  indictment  in  the  case  at  bar  fails  to  contain  any  such 
averment.  We  must  therefore  reach  the  conclusion  that  it  is 
defective  and  justly  subject  to  the  criticism  made  against  it. 

Having  reached  this  conclusion,  it  does  not  necessarily  follow 
that  the  judgment  must  be  reversed  and  the  defendant  dis- 
charged. The  records  of  the  courts  contain  cases  where  vio- 
lators of  the  criminal  law  have  gone  unwhipped  of  justice  be- 
cause of  technicalities  which  in  nowise  affected  the  substantial 
merits  of  the  case  or  resulted  in  prejudice  to  the  defendant.  To 
avoid  this  evil  the  General  Assembly  of  Ohio,  as  early  as  1869, 
in  adopting  the  code  of  criminal  procedure  for  the  state,  en- 
acted in  Section  90  thereof,  as  found  in  66  0.  L.,  301,  a  provision 
intended  to  obviate  the  evil  mentioned.  This  section  as  then  en- 
acted is  substantially  the  same  as  is  now  know  as  General  Code, 
Section  13581.  It  enumerates  a  large  number  of  defects  which 
shall  not  be  deemed  to  make  an  indictment  invalid,  and  contains 
in  addition  the  general  statement  that  the  indictment  shall  not 
be  held  invalid  **for  other  defects  or  imperfections  which  do  not 
tend  to  prejudice  the  substantial  rights  of  the  defendant  upon 
the  merits." 

Therefore,  even  though  the  indictment  is  defective  for  the 
reason  already  stated,  the  question  remains  whether  such  de- 
fect is  one  which  tends  to  prejudice  the  substantial  rights  of 
the  defendant.  No  question  is  or  could  be  made  but  that  the 
indictment  would  be  valid  if  it  contained  an  averment  that  the 
obscene,  lewd  and  lascivious  photographs  were  too  obscene  to 
set  out  or  to  further  describe.    Is  the  omission  of  that  averment 
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in  the  indictment  so  prejudicial  to  the  substantial  rights  of  the 
defendant  as  to  require  a  judgment  of  reversal  1  We  are  unani- 
mously of  the  opinion  that  it  is  not.  If  tbe  averment  were  in 
the  indictment,  it  necessarily  would  not  advise  the  defendant  of 
anything  which  he  did  not  already  know.  The  indictment  men- 
tions eight  particular  photographs  which  were  obscene,  lewd 
and  lascivious  and  were  on  a  specific  day  named  sold  by  the 
defendant  to  Arthur  C.  Link.  In  view  of  the  substantial  sen- 
tence in  this  case  of  a  fine  of  one  thousand  dollars  and  impris- 
onment for  not  exceeding  five  years,  it  is  evident  that  the  trial 
court  believed  the  photographs  were  of  such  a  character  as  would 
have  merited  the  averment. 

The  section  of  the  General  Code  under  consideration  has  been 
many  times  cited  and  construed.  It  will  only  be  necessary  to 
refer  to  one  or  two  of  the  cases.  In  Lynch  v.  State,  23  C.C. 
(N.S.),  230,  the  nature  and  character  of  the  instrument  with 
which  the  homicide  was  committed  were  not  particularly  de- 
scribed and  it  was  held  that  this  defect  did  not  prejudice  the 
substantial  rights  of  the  accused  and  did  not  invaliate  the  in- 
dictment. 

In  Tingue  v.  State,  90  0.  S.,  368,  the  section  was  quoted  in 
full  in  the  opinion  of  the  court,  the  Supreme  Court  announcing 
in  the  syllabus  that  a  mistrial  should  not  be  ordered  simply  be- 
cause some  error  had  intervened,  but  that  the  error,  to  justify 
such  holding,  must  prejudicially  affect  the  merits  of  the  case 
and  the  substantial  rights  of  the  defendant. 

Whether  the  substantial  prejudice  statute  could  be  applied 
to  a  case  where  the  indictment  charges  the  use  of  obscene  and 
licentious  language  and  an  infirmity  exists  therein  similar  to 
that  in  the  base  at  bar,  need  not  be  determined.  An  indictment 
charging  such  offense  without  setting  out  the  language  and  with- 
out giving  an  excuse  for  the  omission,  was  held  bad  by  the  com- 
mon pleas  court  in  Hummel  v.  State,  8  N.  P.,  48 ;  10  0.  D.,  492, 
apparently  without  giving  consideration  to  the  section  of  the 
General  Code  to  which  reference  has  been  made.  The  certainty 
and  precision  manifest  in  photographs  and  the  uncertainty  of 
the  human  memory  in  recalling  oral  statements  are  facts  patent 
to  aU. 
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In  view  of  the  fact  that  no  bill  of  exceptions  was  taken,  an 
interesting  question  has  arisen  which  we  deem  it  unneceBsary 
to  decide,  namely,  whether  the  court  might  not  be  justified  in 
assuming,  in  favor  of  the  regularity  of  the  judgment,  that  on 
the  trial  of  the  case  the  defendant  himself  may  have  made  such 
admissions  or  statements,  or  offered  such  evidence,  or  permitted 
the  state  to  prove,  without  objection,  such  matters  as  would 
have  cured  the  defects  in  the  indictment. 

We  hold  that  while  good  pleading  would  have  required  that 
the  indictment  contain  a  copy  of  the  photographs,  or  such  de- 
scription of  the  same  as  decency  would  permit,  or  an  averment 
that  the  same  were  too  obscene  for  recital,  yet  such  failure  was 
not  in  this  case  prejudicial  to  the  substantial  rights  of  the  de- 
fendant. 

The  judgment  will  therefore  be  affirmed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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WOMAN  INJURED  BY  PREMATURE  STARTING  OF  CAR  FROM 

WHICH  SHE  WAS  ALIGHTINC. 

» 

Court  of  Appeals  tor  Stark  County. 
Northern  Ohio  Traction  &  Light  Co.  v.  Margaret  Schrock. 

Decided,  February  Term,  1917. 

Negligence — Duty  of  Conductor  When  Passengers  Are  Leaving  Car — 
Circumstances  Warranting  Damages  to  Passenger  Injured  While 
Alighting — Charge  of  Court. 

1.  The  conductor  of  an  electric  car,  discharging  passengers  at  a 
regular  stopping  place,  is  bound  to  observe  whether  passengers 
alighting  therefrom  are  safely  discharged  before  putting  the  car 
in  motion  again. 

z.  Where  a  woman  was  injured  by  being  thrown  from  the  steps  of 
*he  car  from  which  she  was  alighting,  ground  for  a  verdict  in 
her  favor  is  afforded  by  testimony  to  the  effect  that  she  had  twice 
notified  *the  conductor  of  her  destination,  which  was  a  regular 
stopping  place,  and  the  stop  was  called  by  Aim  and  the  car  came 
to  a  standstill  at  that  place,  but  was  started  again  as  she  was 
descending  the  steps. 

3.  A  special  instruction  which  states  specifically  the  duty  which  rests 
on  a  passenger  to  Jse  ordinary  care  to  protect  himself  from  injury 
satisfies  the  requirements  of  the  law,  notwithstanding  there  was  a 
failure  to  cover  that  ground  in  the  general  charge. 

I.  A  jury  having  determined  the  weight  of  the  evidence  and  credi- 
bility of  the  witnesses  in  a  personal  injury  case,  the  verdict  will 
not  be  disturbed  by  a  reviewing  court  where  the  plaintiff  appears 
to  have  given  a  natural  and  reasonable  narration  of  the  events 
which  lead  to  the  accident. 

Welty  &  Burt,  for  plaintiff  in  error. 
Webber  &  Turner,  contra. 

Shields,  J. 

This  action  was  brought  in  the  court  of  common  pleajs  by 
Margaret  Schrock  to  recover  damages  from  the  Northern  Ohio 
Traction  &  Light  Co.  for  injuries  claimed  to  have  been  sustained 
by  her  on  December  27,  1915,  through  the  alleged  carelessness 
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and  negligence  of  said  company  in  the  operation  of  one  of  its 
local  interurban  passenger  cars  on  which  she  had  taken  passage 
in  the  city  of  Canton  at  the  public  square  in  said  city  to  ride 
and  to  be  discharged  from  said  car  at  what  is  known  as  Wendell 
Place'  in  said  city,  a  regular  stopping  place,  and  of  which  she 
notified  the  conductor  at  the  time  of  boarding  said  car,  and 
again  notified  him  before  said  car  reached  said  Wendell  Place, 
in  this :  that  as  she  was  in  the  act  of  alighting  from  said  car  at 
said  Wendell  Place  after  said  car  had  stopped,  and  while  exer- 
cising due  care,  said  company  through  its  agents'  and  servants' 
carelessness  and  negligence  caused  said  car  to  be  started  forward 
suddenly  whereby  she  was  thrown  violently  from  the  steps  of 
the  rear  platform  of  said  car  to  the  brick-paved  street  at  said 
place,  thereby  causing  her  permanent  injuries,  to  her  damage  in 
the  sum  of  $10,000. 

The  defendant  company  answered  said  petition,  first,  deny- 
ing generally  the  negligence  charged;  secondly,  that  whatever 
injuries  the  plaintiff  may  have  received  were  directly  the  result 
of  her  own  carelessness  and  negligence,  in  this,  that  the  plaintiff 
carele^ly  and  negligently  and  without  exercising  ordinary  care 
alighted  from  said  car  While  the  same  was  in  motion,  and  was 
further  negligent  in  stepping  and  alighting  from  said  car  back- 
wardly,  which  careless  and  negligent  conduct  caused  or  directly 
contributed  to  her  injuries. 

A  reply  was  filed  by  the  plaintiff  denying  the  negligence  and 
contributory  negligence  charged. 

The  plaintiff  recovered  a  verdict  and  judgment  against  said 
company  for  $2,250. 

In  the  petition  in  error  filed  in  this  court  for  the  reversal  of 
said  judgment  are  many  grounds  of  error  alleged,  but  we  will 
notice  only  such  as  were  brought  to  the  attention  of  said  court 
in  argument  and  which  include  the  principal  questions  saved 
upon  the  record. 

It  was  argued  that  the  verdict  of  the  jury  in  this  case  is 
against  the  manifest  weight  of  the  evidence.  It  will  be  conceded 
that  if  a  reviewing  court  was  clothed  with  the  prerogative  of  a 
jury  in  passing  upon  the  facts  as  they  appear  of  record  here, 
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where  the  court  has  not  the  opportunity  of  seeing  or  hearing  the 
witnesses  as  they  testified  upon  the  witness  stand,  and  where  the 
judgment  of  the  court  is  based  alone  upon  what  the  typewritten 
record  contains,  there  might  be  some  hesitancy  in  reaching  a 
conclusion  that  the  jury  had  done  full  justice  to  such  evidence, 
under  the  instructions  given  by  the  trial  court.  In  thus  speak- 
ing we  have  special  reference  to  the  number  of  witnesses  testify- 
ing to  what  they  observed  immediately  before  the  defendant  in 
error  received  her-  injuries.  But,  as  is  well  known,  the  number 
of  witnesses  to  a  fact,  or  to  a  given  state  of  facts,  does  not  neces- 
sarily control  the  action  of  juries  or  determine  the  rights  of 
parties.  Juries  are  not  only  the  judges  of  the  credibility  of  wit- 
nesses but  of  the  weight  to  be  given  to  the  evidence  as  well.  Ap- 
plying this  rule  of  law,  how  does  the  case  stand  ?  The  defendant 
in  error  here  testifies  that  when  she  boarded  the  car  in  question 
she  notified  the  eopductor  that  she  desired  to  get  off  at  Wendell 
Place ;  that  when  the  conductor  took  her  ticket  she  again  notified 
him  that  she  desired  to  get  off  at  said  place ;  that  just  before  said 
car  reached  said  place  the  conductor  announced  Wendell  Place 
when  she  arose  from  her  seat  in  said  car  and  walked  back  toward 
the  rear  door  of  said  car  and  before  reaching  said  door  said  car 
stopped ;  that  she  continued  her  way  out  of  said  car  on  the  rear 
platform  to  get  off  said  car  and  taking  hold  of  the  hand-rail  on 
the  right,  she  attempted  to  descend  the  steps  of  said  car  and 
while  in  the  act  of  stepping  on  the  second  and  last  step,  said  car 
suddenly  started  and  threw  her  violently  off  said  car  and  onto 
the  hard  brick-paved  street,  whereby  she  sustained  severe  if  not 
permanent  injuries.  That  she  boarded  said  car,  that  she  told 
the  conductor  where  Aie  desired  to  get  off  said  car,  that  she  rose 
in  her  seat  and  walked  toward  the  rear  door  of  said  car  upon 
the  announcement  made  by  the  conductor  that  Wendell  Place 
was  about  to  be  reached,  that  said  car  did  stop  at  Wendell  Place 
and  that  she  attempted  to  alight  from  said  car  at  that  place  by 
descending  the  steps  thereof  and  was  seriously  injured  seems  to 
be  uncontradicted,  the  only  question  in  controversy  being  as  to 
whether  or  not  she  descended,  or  attempted  to  descend,  said  car 
^teps  and  alight  from  the  car  after  the  same  started  and  when 
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the  same  was  in  motion.  As  stated,  she  testified  that  the  car  was 
at  a  stand-still  when  she  attempted  to  alight,  while  several  wit- 
nesses for  the  defendant  below  testified  otherwise.  Before  argu- 
ment, the  following  written  requests  were  submitted  to  the  trial 
court  to  give  in  charge  to  the  jury  the  following  special  instruc- 
tions which  were  so  given  : 

*'If  you  find  from  the  evidence  that  the  sole  cause  of  plaint- 
iff receiving  her  injuries  was  her  stepping  from  the  car  while 
in  motion,  if  you  so  find,  then  1  will  say  to  you  that  this  verdict 
should  be  for  the  defendant. 

**If  you  find  from  the  evidence  that  the  plaintiff  and  de- 
fendant were  both  negligent  and  the  joint  negligence  of  both 
directly  caused  plaintiff's  injuries,  then  the  plaintiff  can  not 
recover  and  this  verdict  should  be  for  the  defendant. 

**  Plaintiff  can  not  rcK'Over  herein  if  she  was  negligent  in 
alighting  from  said  car  while  the  same  was  in  motion,  if  you  so 
find,  and  such  negligence  was  the  direct  and  approximate  cause 
of  her  injuries.'' 

Under  these  instructions,  with  the  right  resting  in  the  jury 
to  pass  upon  the  disputed  facts  of  the  case  under  the  evidence 
of  witnesses  testifying  before  them,  was  not  the  determination 
of  such  facts  a  finality  ?  AVe  are  aware  that  the  action  of  a  jury 
may  be  clearly  against  the  weight  of  the  evidence  as  to  require 
that  such  action  be  set  aside,  but  it  is  always  proper  to  inquire 
into  the  reasonableness  of  the  history  of  the  facts  in  question 
and  this  should  not  be  lost  sight  of  in  the  final  analysis  of  tno 
case  on  review  where  such  error  is  alleged  as  a  ground  for  re- 
versal. While  the  plaintiff  appears  to  have  given  a  natural  and 
reasonable  narration  of  the  facts  of  this  occurrence,  and  while 
we  in  nowise  wish  to  be  understood  as  discrediting  the  testimony 
of  other  witnesses  testifying  in  the  case,  we  think  the  solution  of 
the  facts  in  the  case  properly  rested  with  the  jury.  Sharing  this 
view,  the  contention  of  the  plaintiff  in  error  under  this  speci- 
fication of  error  can  not  be  upheld. 

It  was  also  argued  that  the  trial  court  erred  in  its  charge 
to  the  jury  and  that  because  of  such  alleged  error  the  verdict 
and  judgment  in  this  case  should  be  set  aside.     On  the  degree 
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of  care  due  a  passenger  when  aboard  and  riding  on  one  of  the 
defendant  company 's  cars,  there  seems  to  be  no  dispute  between 
counsel  for  the  respective  parties  hereto,  but  the  controversy 
seems  to  arise  over  the  relative  rights  of  such  passenger  and  car- 
rier in  the  manner  such  passenger  may  be  let  oflf  and  discharged 
from  such  car  at  one  of  the  regular  stops  along  the  line  of  the 
carrier.  This  question  has  already  been  before  and  passed  upon 
by  the  courts  of  this  state.  Wilson  v.  Railioay,  9  0.  L.  R.,  594 ; 
affirmed  without  opinion,  WUsan  v.  Railway,  79  Ohio  St.,  435; 
Ohio  Electnc  Ry.  v.  Vaughn,  24  C.C.(N.S.),  298;  Stark  Electric 
Ry.  V.  Fording,  not  reported. 

Application  was  made  in  each  of  the  last  two  cases  for  an 
order  requiring  the  court  of  api)eals  to  certify,  both  of  which 
were  overruled  by  the  Supreme  Court.  Again,  the  same  doc- 
trine enunciated  in  said  case  is  laid  down  in  Thompson,  Negli- 
gence, Section  3520: 

"The  high  degree  of  care  which  the  law  puts  upon  the  car- 
riers of  passengers  is  not  f  uliilled  in  the  case  of  a  street  railway 
carrier,  unless  its  servants  before  putting  the  car  in  motion  see 
and  know  that  all  passengers  in  the  act  of  alighting  have  suc- 
ceeded in  doing  so  in  safety,  and  that  no  passenger  is  in  such  a 
situation  as  would  be  put  in  peril  by  the  starting  car. 

*'It  is  the  duty  of  the  conductor  before  putting  a  car  in 
motion  to  see  and  know  that  no  passenger  is  alighting  or  other- 
wise in  a  position  which  would  be  rendered  perilous  by  starting 
the  car. 

''It  is  not  enough  that  a  reasonable  time  was  given  to  allow 
passengers  to  alight ;  the  carrier  has  no  right  to  put  a  vehicle  in 
motion  and  imperil  life  and  limb,  although  they  may  have  taken 
an  unreasonable  time." 


As  was  said  in  the  Vaughn  case,  supra : 

**The  view  we  entertain  of  the  obligation  of  the  defendant 
company,  under  the  circumstances  detailed  in  the  testimony  in 
the  case  before  us,  is  that  in  discharging  passengers  from  cars 
at  regular  stopping  places,  they  should  be  allowed  not  only  a 
reasonable  time  to  alight  therefrom,  but  the  duty  rests  upon  the 
conductor  or  other  employee  having  charge  of  such  cars  to  look 
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to  it  that  such  passengers  are  safely  discharged  before  starting 
the  car  in  motion  again,  and  if  such  passengers  ai'e  in  the  act 
of  alighting  and  are  exposed  to  danger,  such  duty  be^jomes  more 
apparent." 

Applying  the  rule  laid  down  to  the  case  at  bar,  does  the 
evidence  for  the  plaintiff  in  error  as  given  on  the  trial  meet  the 
requirements  of  this  rule  ?  Conceding  that  which  is  claimed  for 
the  evidence  on  behalf  of  the  plaintiff  in  error,  and  without  here 
stopping  to  rehearse  it,  we  think  that  it  fails  to  show  that  the 
conductor  and  motorman  in  charge  of  the  car  in  question,  on  the 
day  and  at  the  place  named,  exercised  such  a  degree  of  care 
toward  the  defendant  in  error  at  the  time  she  started  to  leave 
said  car  and  alight  therefrom  as  the  law  as  hereinbefore  indi- 
cated requires. 

But  aside  from  this,  the  plaintiff  in  error  claims  that  the 
trial  court  erred  in  charging  the  jury,  especially  in  that  part  of 
said  charge  wherein  said  court  undertakes  ''to  summarize,"  as 
the  same  appears  on  page  502  of  the  record.  If  this  was  the  only 
instruction  as  applied  to  the  conduct  of  defendant  in  error  when 
alighting  or  attemping  to  alight  from  said  car,  we  would  be 
disposed  to  agree  with  the  contention  of  counsel,  but  by  refer- 
ring to  page  500  of  the  record  we  find  that  said  court  did  specially 
instruct  the  jury  as  to  the  degree  of  care  to  be  exercised  by  the 
defendant  in  error  when  alighting  or  attempting  to  alight  from 
said  car  in  the  language  following: 

"Plaintiff  was  under  legal  obligation  to  use  ordinary  care 
to  preserve  herself  from  bodily  harm  and  injury  while  a  pas- 
senger on  the  defendant's  car  and  while  alighting  therefrom;  if 
she  was  negligent  in  the  performance  of  this  duty  and  if  such 
negligence  of  hers  either  directly  and  proximately  of  itself 
caused  her  fall  and  injuries,  or  in  conjunction  with  defendant's 
negligence,  as  hereafter  explained,  helped  or  contributed,  di- 
rectly and  proximately,  in  causing  her  fall  and  injuries,  then 
plaintiff  is  not  entitled  to  recover  and  your  verdict  should  be 
for  defendant. " 

True,  as  counsel  contend,  said  court  omitted  to  call  the  at- 
tention of  the  jury  to  the  degree  of  care  to  be  exercised  by  the 
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defendant  in  error  when  she  alighted  or  attempted  to  alight  from 
said  car  in  the  ** summary*'  referred  to,  but  said  charge  to  the 
jury  is  to  be  considered  as  a  whole.  As  was  held  in  the  case  of 
Uolleiiden  Hotel  Co.  v.  Jackson,  22  C.C.(N.S.),  485,  afterward 
affirmed  by  the  Supreme  Court  without  opinion: 

*'A  charge  to  a  jury  is  to  be  construed  as  a  whole,  and  if, 
construing  the  whole  charge,  the  law  of  the  case  appear  to  have 
been  correctly  given  to  the  jury,  and  in  a  way  that  will  reason- 
ably enable  them  to  understand  the  rules  of  law  which  they  are 
to  apply  to  the  evidence  before  them,  the  charge  will  not  be  held 
erroneous  simply  because  every  condition  to  a  recovery  or  a  de- 
ferse  is  not  embraced  in  each  paragraph,  and  the  paragraph 
excepted  to  is  not  in  itself  calculated  to  mislead."  See  also 
Cincirmati  Traction  Co.  v.  Dannenfelser,  20  C.C.(N.S.),  553. 

As  already  stated,  while  the  part  of  said  charge  referred  to 
by  counsel  for  plaintiff  in  error  might  be  subject  to  criticism 
when  taken  alone,  the  whole  charge  must  be  read  together  and 
when  so  considered  said  charge  appears  to  contain  a  fair  and 
correct  statement  of  the  law  as  applied  to  the  facts  of  the  case. 
The  court  therefore  fails  to  find  any  error  in  said  charge  preju- 
dicial to  the  plaintiff  in  error,  or  in  giving  to  the  jury  certain 
special  instructions  in  the  several  written  requests  made  on  be- 
half of  the  plaintiff  below  before  argument,  or  in  the  refusal  to 
give  certain  special  instructions  requested  in  writing  to  be  given 
to  the  jury  by  the  court  on  behalf  of  the  defendant  below  be- 
fore argument. 

Other  errors  are  alleged  in  said  petition  in  error,  all  of  which 
we  have  examined  and  on  such  examination  we  find  no  such 
error  in  the  record  prejudicial  to  the  rights  of  the  plaintiff  in 
error  as  to  require  a  reversal  of  the  judgment  below,  and  it  there- 
fore follows  that  the  judgment  of  the  court  of  common  pleas 
will  be  affirmed  and  said  cause  will  be  remanded  for  execution. 

Powell,  J.,  and  Houck,  J.,  concur. 
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NO  PRESUMPTION  AS  TO  PARENTAGE  IN  THIS  CASE. 

Court  of  Appeals  for  Pike  County. 

William  ^I.  Vulgamore  et  al  v.  the  Unknown  Heirs  of 

Solomon  ]VL  Vulgamore  et  al. 

Decided,  June  7,  1916. 

Parent  and  Child — No  .Presumption  as  to  Parentage,  When — Partition 
— Descent  of  Property. 

A  child,  begotten  while  the  mother  was  the  wife  of  F.  and  when  there 
was  the  possibility  of  access  to  her  by  him,  was  born  seventeen 
days  after  the  mother  was  married  to  V.  and  was  recognized  by 
V.  as  his  offspring,  held:  No  presumption  could  arise  as  to 
which  was  the  father  of  the  child. 

Thiif  action  was  brought  by  parties  who  are  of  the  blood  of 
Jesse  M.  Vulgamore,  the  ancestor,  to  partition  about  one  hun- 
dred and  sixty-three  acres  of  land  in  Pike  county,  the  same  hav- 
ing been  inherited  by  Jesse  M.  as  his  share  of  his  father's  es- 
tate. By  the  last  will  and  testament  of  Jesse  M.  Vulgamore  he 
gave  his  widow  one-third  of  his  real  estate  during  her  life  and 
at  her  death  devised  and  bequeathed  it,  together  with  all  the 
balance  of  his  property,  to  *'my  beloved  daughter,  Tevany  Fran- 
ces W.  Vulgamore,''  except  an  unimportant  legacy  which  need 
not  be  referred  to.  Terrena,  as  she  was  called,  married  Judge 
W.  D.  James  in  1883,  and  died  in  1898  seized  of  the  one  hundred 
and  sixty-three  acres  without  issue  and  intestate.  After  the 
death  of  Terrena,  Judge  James  married  Louisa  F.  Adams,  and 
to  them  were  born  two  children,  Charlotte  and  David  James, 
who  are  now  minors  and  claim  the  land  through  descent  from 
Judge  James,  who  died  October  12,  1913.  Terrena 's  mother 
was  Evaline  Shonwiler.  She  was  married  three  times ;  first,  she 
married  Adams,  by  whom  she  had  children ;  second,  she  married 
Jacob  Farmer  in  1854.  She  was  divorced  from  him  November 
10,  1857,  and  married  Jesse  M.  Vulgamore  December  24,  1857, 
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forty-four  days  after  her  divorce,  and  gave  birth  to  Terrena 
January  10,  1858,  seventeen  days  after  she  was  married  to  Jesse 
JM.  Vulgamore. 

Evaline  Farmer  filed  an  affidavit  in  her  divorce  suit  in  which 
she  says  that: 

**The  residence  of  the  said  Jacob  Farmer  is  totally  unknown 
to  her ;  that  he  removed  from  this  state  on  or  about  the  4th  day 
of  June,  A.  D.  1854,  since  which  time  petitioner  has  not  heard 
of  or  from  him ;  that  she  has  used  every  effort  to  learn  the  resi- 
dence of  the  said  Jacob  Farmer  and  that  the  same  could  not 
with  reasonable  diligence  be  ascertained  by  her." 

) 
David  Davis  and  Frank  W,  Moultoii,  for  appellants. 

John  C.  Milner  and  Levi  B.  Moore,  contra. 

Sayre,  J. 

It  is  claimed  on  behalf  of  Charlotte  and  David  James  that 
Terrena  was  the  daughter  of  Jacob  Farmer,  and  that  the  prop- 
erty at  the  death  of  Terrena  was  non-ancestral  and  passed  to  her 
husband,  Judge  W.  D.  James,  and  at  his  death  in  1913  to  Li 
children.  On  the  part  of  the  Vulgamores  it  is  claimed  that  Ter- 
rena was  the  child  of  Jesse  M.,  and  that  the  property  was  ances- 
tral and  after  the  death  of  Judge  James  the  title  returned  to 
the  Vulgamore  family. 

The  sole  question  in  the  case  is:  Who  was  the  father  of  Ter- 
rena? 

Counsel  for  Charlotte  and  David  James  contend  that  since 
Terrena  was  begotten  in  lawful  wedlock  when  her  mother,  Eva- 
line,  was  the  wife  of  Jacob  Fanfier,  and  as  such  husband  and 
wife  had  access  to  each  other  in  April,  1857,  when  Terrena  was 
begotten,  then  by  virtue  of  the  rule  in  Powell  v.  State,  84  O. 
S.,  165,  she  must  be  the  daughter  of  Jacob  Farmer,  and  not  the 
daughter  of  Jesse  M.  Vulgamore. 

Counsel  for  the  Vulgamores  contend  that  since  Jesse  M.  mar- 
ried Evaline  w-hen  she  was  big  with  child  and  afterward  acknowl- 
edged the  child  as  his  own,  she  must  be  his  daughter,  and  not 
the  daughter  of  Jacob  Farmer.  MUlcr  v.  Anderson,  43  O.  S., 
473. 
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When  it  is  admitted  or  shown  that  husband  and  wife  have 
access  to  one  another  at  the  time  a  child  is  begotten  in  lawful 
wedlock  one  of  the  strongest  presumptions  of  law  arises  that  the 
child  is  the  oflPspring  of  the  husband.  When  it  is  shown  that 
at  the  time  of  marriage  the  mother  was  big  with  child  and  the 
husband  afterwards  acknowledges  the  child  as  his  own  then  an 
equally  strong  presumption  of  law  arises  that  the  child  is  the 
offspring  of  the  husband.  Each  of  these  presumptions  is  often 
described  as  conclusive. 

Counsel  for  each  of  the  parties  confidently  rely  upon  one  or 
the  other  of  these  presumptions  for  a  decision  of  this  case  in 
their  favor.  But  manifestly  they  can  not  both  be  indulged  in 
at  the  same  time  if  of  equal  force,  for  the  effect  would  be  a 
stand-off.  They  would  not  move  the  court  toward  a  decision,  but 
would  rather  cause  it  to  standstill  and  forever  prevent  a  final 
determination. 

It  would  seem  that  the  presumption  in  regard  to  a  child  be- 
gotten in  lawful  wedlock  arises  first,  if  at  all,  in  point  of  time, 
because  conception  precedes  birth.  Now  if  this  presumption 
must  first  be  taken  into  account  and  is  conclusive  then  no  evi- 
dence could  be  received  to  overthrow  it,  and  hence  no  conflicting^ 
presumption  could  arise  to  affect  it.  This  would  exclude  from 
consideration  the  other  presumption  and  would  be  the  end  of 
the  case.  But  it  is  important  to  observe  under  what  circum- 
stances these  two  presumptions  arise.  When  it  is  said  that  a 
child  begotten  in  lawful  wedlock  is  presumed  to  be  the  offspring 
of  the  husband  of  its  mother  the  presumption  arises  in  ordinary 

cases  where  the  child  is  born  after  the  death  or  divorce  of  the 

• 

father  and  without  the  fact  of  a  second  marriage  before  birth 
of  the  child,  and  without  the  acknowledgment  of  the  parentage 
of  the  child  by  the  husband  of  the  second  marriage.  When  a 
man  marries  a  woman  big  with  child  and  acknowledges  the  off- 
spring as  his  own  and  the  presumption  arises  that  it  is  his  child, 
it  is  in  the  ordinary  case  where  the  woman  was  unmarried  at 
the  time  of  conception.  But  in  the  case  under  consideration 
the  facts  are  entirely  different.  While  Terrena  was  begotten  in 
lawful  wedlock  of  Jacob  Farmer  and  Evaline  Farmer  she  was 
born  after  her  mother  was  married  to  another  man.     A  new 
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fact  appears  which  is  not  found  in  the  cases  where  the  ordinary 
presumption  of  legitimacy  arises  when  a  child  is  begotten  in 
lawful  wedlock.  So,  also,  while  it  is  true  that  Jesse  M.  Vulga- 
more  married  Evaline  when  big  with  child  and  acknowledged 
Terrena  as  his  oflfepring,  yet  when  Terrena  was  begotten  her 
mother  was  not  single,  as  in  the  usual  case,  but  was  married  to 
another  man.  A  new  fact  appears  which  is  not  found  in  the 
cases  where  the  ordinary  presumption  of  legitimacy  arises  when 
a  man  marries  an  unmarried  woman  big  with  child  and  acknowl- 
edges the  offspring  to  be  his  own. 

So  the  case  under  consideration  contains  facts  which  are  not 
found  in  the  cases  where  the  two  presumptions  above  referred 
to  are  ordinarily  indulged  by  the  courts.  Since  these  presump- 
tions are  only  indulged  under  certain  circumstances  and  the 
case  under  consideration  presents  wholly  different  circumstances, 
it  clearly  becomes  a  question  whether  the  court  has  a  right  to 
indulge  either  one  in  the  consideration  of  this  case. 

We  may  find  an  answer  to  the  question  by  inquiring  for  the 
reason  of  indulging  these  presumptions  in  cases  where  they  prop- 
erly arise.  An  examination  of  the  books  will  disclose  that  the 
principal  reasons  for  these  presumptions  are: 

1.  For  the  reason  that  all  presumptions  are  uiade  use  of, 
to- wit:  **When  the  fact  can  not  itself  be  demonstrated,  that 
which  comes  nearest  to  proof  of  it  is  proof  of  the  circumstances 
necessarily  or  usually  attending  it."    3  Bl.  Com.,  371. 

2.  For  the  benefit  of  the  offspring— to  avoid  bastardizing 
the  issue. 

Now  let  us  apply  the  reasons  for  these  presumptions  to  the 
facts  in  the  case  under  consideration  and  see  the  result.  To  re- 
state the  first  proposition  above  referred  to,  it  is  as  follows: 
When  a  child  is  begotten  in  lawful  wedlock  it  is  presumed  to  be 
the  offspring  of  the  husband  of  the  mother  because  the  offspring 
of  a  married  woman  is  ordinarily  the  child  of  her  husband.  The 
father  of  Terrena  is  the  fact  that  can  not  be  demonstrated.  But 
when  proof  is  admitted  that  Jacob  Farmer  was  the  husband  of 
Evaline  when  Terrena  was  begotten,  that  is  proof  that  he  is  the 
father  of  Terrena  because  the  fact  usually  attending  the  birth 
of  the  child  of  married  people  is  that  the  husband  is  the  father. 
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But  when  we  consider  the  facts  in  this  case  we  must  consider 
all  of  them.  While  it  is  true  that  when  a  child  is  begotten  in 
lawful  wedlock  it  is  presumed  to  be  the  offspring  of  the  husband 
of  the  mother  because  this  is  the  usual  and  ordinary  fact,  can 
it  be  said  to  be  the  usual  and  ordinary  fact  where  the  mother 
before  the  birth  of  the  child  marries  another  man,  who  had  ac- 
cess to  her  when  the  child  was  begotten  and  marries  her  when 
big  with  child  and  acknowledges  the  child  as  his  own?  These 
facts  are  very  unusual  and  extraordinary,  and  no  one  can  say 
under  these  circumstances  that  the  husband  of  the  first  marriage 
is  ordinarily  and  usually  the  father.  So,  also,  while  it  is  true 
that  when  a  man  marries  a  woman  big  with  child  and  acknowl- 
edges the  child  as  his  offspring  the  presumption  arises  that  it  is 
his  because  it  ordinarily  and  usually  is,  can  it  be  said  to  be  the 
ordinary  and  usual  fact  when  the  same  child  was  begotten  at 
the  time  the  mother  was  the  wife  of  another  man  who  had  ac- 
cess to  her  at  the  time  of  conception  ?  Certainly  no  one  will  pre- 
tend that  it  is  the  usual  and  ordinary  fact. 

Further,  as  stated  above,  these  particular  presumptions  are 
made  use  of  by  the  courts  especially  to  avoid  judgments  declar- 
ing the  offspring  of  married  people  bastards.  But  such  a  doe- 
trine  is  wholly  out  of  place  in  this  case.  We  are  told  in  Powell 
v«  State,  supra,  that  *'the  common  law  definition  of  a  bastard  is  , 
one  that  is  begotten  and  born  out  of  lawful  matrimony,"  but 
Terrena  was  both  begotten  and  born  in  lawful  matrimony.  If 
she  is  not  adjudged  to  be  the  legitimate  child  of  Jacob  Farmer 
she  must  be  adjudged  the  legitimate  child  of  Jesse  M.  Vulga- 
more. So  it  seems  clear  that  neither  of  these  presumptions 
arise  in  the  case  under  consideration  because  the  reasons  for 
their  being  called  into  operation  are  absent,  in  view  of  the  facts 
in  the  case.  The  court  is  then  left  to  a  determination  of  the 
fact  in  issue  without  the  presence  of  either  of  these  presump- 
tions. 

We  have  taken  into  consideration  the  affidavit  of  Evaline, 
filed  in  her  divorce  proceeding,  and  we  find  it  of  substantially 
no  value  in  the  case.  We  are  asked  to  consider  it  by  the  parties 
who  hold  to  the  theory  that  Terrena  was  a  Vulgamore.  Viewed 
from  that  standpoint  the  divorce  proceeding  was  a  fraud.    Eva- 
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line  Farmer  represented  to  the  court  that  she  was  a  virtuous 
woman,  and  on  the  theory  that  Terrena  was  a  Vulgamore  she 
imposed  on  the  court  because  she  was  an  adulteress  and  at  the 
time  of  the  divorce  trial  was  heavy  with  child  by  a  man  not  her 
husband. 

We  have  also  considered  the  statement  of  the  witness  Adams 
to  the  effect  that  Evaline  told  him  Terrena  was  the  child  of 
Farmer.  But  we  do  not  attach  any  importance  to  that  as  it  is 
not  to  be  expected  that  a  woman  will  make  admissions  which 
convict  her  of  adultery. 

There  are  a  few  outstanding  facts,  some  of  which  are  beyond 
dispute,  which  are  decisive  of  this  case.  Jesse  M.  Vulgamore 
had  opportunity  for  sexual  intercourse  with  Evaline  Farmer  in 
April,  1857,  when  Terrena  was  begotten.  It  is  probable  that 
while  Jacob  Farmer  was  in  the  neighborhood  he  and  Evaline 
were  living  separate  and  apart.  Jesse  M.  Vulgamore  was  Eva- 
line Farmer's  lover  in  April,  1857,  and  he  frequently  visited  her 
about  that  time.  He  married  her  when  she  was  big  with  child 
and  acknowledged  Terrena  as  his  daughter.  He  believed  she  was 
his  daughter.  Terrena  believed  so  during  all  her  life.  The  next 
of  kin  of  Jesse  M.  Vulgamore  believed  so.  There  was  some  testi- 
mony that  her  parentage  was  disputed.  Naturally,  under  the 
circumstances,  it  would  be.  The  fact  that  it  was  disputed  and 
yet  when  the  property  of  John  IVI.  was  distributed  the  family 
allowed  Terrena  to  participate  in- the  distribution  without  a 
legal  contest,  is  strong  evidence  of  the  fact  that  they  believed 
she  was  a  Vulgamore,  for  the  court  has  no  doubt  they  would 
have  contested  her  right  at  law  if  they  sincerely  doubted  that 
she  was  the  child  of  Jesse  M,  Now  since  Jesse  and  his  next  of 
kin,  who  were  in  a  position  to  know  all  the  facts,  believed  Jesse 
was  the  father,  and  Terrena  herself  believed  so  all  her  life,  we 
come,  without  hesitation,  to  the  conclusion  that  Terrena  was  the 
daughter  of  Jesse  ]\I.  Vulgamore,  and  that  the  property  devised 
by  him  to  her  was  ancestral,  and  that  the  defendants,  Charlotte* 
and  David  James,  have  no  interest  therein. 

Decree  accordingly. 

Walters,  J,,  and  Merriman,  J.,  concur. 
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NATURE  OP  THE  TIME  LIMITATION  IN  THE  FEDERAL 

EMPLOYERS'  UABILITY  ACT. 

Ck)urt  of  Appeals  for  Hamilton  County. 

Charles  Omin  v.  The  Baltimore  &  Ohio  Southwestern  Rail- 
road Company.* 

Decided,  March  5,  1917. 

Master  and  Servant — Right  to  Sue  Under  the  Federal  Employers'  Lia- 
bility Act — Lost  hy  Disregard  of  the  Time  Limitation — Which  is 
Not  Tolled  by  Acceptance  of  an  Offer  by  the  Master  of  Temporary 
Employment  of  a  Kind  Suited  to  His  Condition, 

The  federal  employers'  liability  act  confers  upon  an  injured  employee 
the  right  to  bring  suit  for  damages,  to  which  right  is  attached  the 
condition  that  the  suit  mu&t  be  brought  within  two  years.  It  is, 
therefore,  not  in  the  nature  of  a  statute  of  limitations,  but  is  a 
provision  which  limits  a  liability  which  did  not  otherwise  exist, 
and  the  right  to  proceed  thereunder  is  lost  by  lapse  of  the  two 
year  period. 

Bettinger,  Schmitt  d;  Kreis,  for  plaintiff  in  error. 
Harmon,  Colston,  Ooldsmith  &  Hoadly,  contra. 

Gorman,  J. 

This  proceeding  in  error  is  brought  to  reverse  a  judgment  of 
the  common  pleas  court  wlierein  an  instructed  verdict  was  re- 
turned in  favor  of  the  defendant. 

The  action  was  one  to  recover  damages  for  personal  injuries 
said  to  have  been  received  by  the  plaintiff  February  17,  1912, 
while  employed  by  the  defendant  company  as  a  freight  truck- 
man. 

The  defendant  by  answer  denied  generally  all  the  allega- 
tions of  negligence  set  out  in  the  petition.  In  a  second  defense 
it  alleged  that  at  the  time  of  the  accident  Omin  was  employed 
by  it  in  commerce  among  the  several  states,  and  that  the  action 
was  not  brought  within  two  years  from  the  date  on  which  it 

♦Affirming  Omin  v.  B.  d  O.  8.  W.  Railway  Co.,  20  N.P.(N.S.),  33.  Mo- 
tion to  require  the  Court  of  Appeals  to  certify  its  record  In  thie  case 
overruled  by  the  Supreme  Court,  June  26, 1917, 
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occurred — that  being  the  time  limit  for  the  commencement  of 
actions  under  the  federal  employers'  liability  act. 

By  way  of  reply  to  this  second  defense  plaintiff  alleged  that 
immediately  after  leaving  the  hospital  where  he  was  confined 
on  account  of  his  injuries,  he  threatened  to  institute  suit  to  re- 
cover damages  for  his  injuries,  and  that  thereupon  the  defend- 
ant promised  and  agreed  that  if  he  would  not  bring  suit  it 
would  provide  him  with  such  employment  as  his  physical  con- 
dition would  warrant  and  would  take  care  of  him  as  long  as 
he  was  disabled;  that  pursuant  thereto  the  defendant  did  em- 
ploy him  in  the  office  of  its  depot  master  until  July  17,  1914, 
but  that  ever  since  said  date  although  the  disability  of  the 
plaintiff  on  account  of  his  injuries  still  existed  the  defendant 
refused  to  give  him  employment  or  to  take  care  of  him  as  it 
had  agreed  to  do,  and  that  by  reason  thereof  defendant  is 
estopped  from  pleading  said  statute. 

At  the  close  of  the  plaintiff's  testimony  the  trial  court,  as 
above  stated,  instructed  the  jury  to  return  a  verdict  for  the 
defendant,  among  other  reasons,  because  the  plaintiff  had  failed 
to  bring  his  action  within  two  years  from  the  time  his  injuries 
occurred. 

Several  errors  are  complained  of  by  plaintiff  in  error,  but 
we  deem  it  unnecessary  to  pass  upon  any  other  question  than 
that  of  whether  or  not  the  action  was  brought  in  time. 

Under  the  federal  employers'  liability  act,  Section  6,  U.  S. 
Comp.  St.,  1913  (Section  8662),  passed  April  22,  1908,  it  is  pro- 
vided that — 

**no  action  shall  be  maintained  under  the  statute  unless  com- 
menced within  two  years  from  the  day  the  cause  of  action 
accrued." 

The  plaintiff  seeks  to  avoid  the  effect  of  this  statute  by  plead- 
ing the  conduct  of  the*  defendant  in  giving  him  employment 
upon  the  condition  that  he  forebore  to  bring  suit.  But  it  has 
been  held  in  several  well-considered  cases  that  the  statute  just 
cited  confers  a  right  to  which  is  attached  a  condition  that  it 
be  enforced  within  the  stated  period — two  years.  The  act  cre- 
ates a  liability  where  none  existed  theretofore,  and  it  takes 
away  defenses  which  were  formerly  available.     Coupled  with 
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the  enlargement  of  the  liability  of  carriers  is  the  limitation 
that  no  action  shall  be  maintained  under  the  act  unless  com- 
menced  within  two  years  from  the  time  the  cause  of  action 
accrued.  This  condition  in  the  statute  is  not  an  ordinary  stat- 
ute of  limitations.  It  affects  the  right  and  not  the  remedy. 
If  it  were  merely  a  statute  of  limitations  we  have  no  doubt 
that  the  defendant  would  be  estopped  from  setting  up  the  fail- 
ure of  the  plaintiff  to  bring  his  action  within  two  years  by  rea- 
son of  its  agreement  with  him  to  give  him  employment  upon 
the  condition  that  he  forehore  to  bring  an  action  to  recover 
damages.  The  time  within  whicli  the  suit  must  be  brought 
operates  as  a  limitation  of  the  liahility  and  not  of  the  remedy 
alone.  It  is  a  condition  attached  to  the  right  to  sue  at  all. 
Time  has  apparently  been  made  of  the  essence  of  the  right, 
and  the  right  is  lost  if  the  time  is  disregarded.  The  liability 
(which  did  not  exist  apart  from  the  statute)  and  the  remedy 
are  created  by  the  same  statute  and  the  limitations  upon  the 
plaintiff  ^s  right  to  maintain  the  action  are  to  be  treated  br 
limitations  of  the  right  and  not  limitations  upon  the  remedy. 

This  question  was  squarely  presented  to  the  Supreme  Court 
of  Michigan  in  Berne nt  v.  Grand  Rapids  cO  I.  Ry.  Co.,  160 
N.  W.  Rep.,  424;  to  the  same  effect  are  the  decisions  in  Mor- 
rison v.  B.  &  0.  7^  Co.,  40  App.  Cos.  D.  C,  391;  and  Partce 
V.  St.  Louis  &  S.  F.  R.  Co.,  204  Fed.,  970. 

It  is  admitted  in  this  case  that  the  right  of  the  plaintiff  to 
recover,  if  he  had  a  right,  arose  under  the  federal  employers' 
liability  aet  in  that  he  was  engaged  while  emploj'^ed  by  the  de- 
fendant in  interstate  commerce.  It  has  been  a  universal  rule, 
adopted  by  all  the  states,  that  the  construction  of  the  federal 
statutes  by  the  federal  courts  should  be  followed  by  the  state 
courts  in  construing  the  same  statutes.  It  would  appear  to 
us  that  the  application  of  this  rule  laid  down  in  the  eases  cited 
operates  to  bar  the  plaintiff's  right  to  recover,  for  the  reason 
that  his  right  was  lost  by  the  lapse  of  time,  and  not  because 
he  failed  to  invoke  the  remedy  within  the  two  years. 

We  deem  it  unnecessary  to  pass  upon  the  other  alleged  ques- 
tions of  error  in  the  case.  For  the  reasons  stated  the  judg- 
ment of  the  court  below  will  be  affirmed. 

Jones,  P.  J.,  and  Hamilton,  J.,  concur. 
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ANNULMENT  OF  THE  THOUGHTUDSS  MARRIAGE  OF  A 

GIRL  OF  SEVENTEEN. 

Court  of  Appeals  for  Wood  County. 

LiLA  Marie  Moser  v.  Ananias  Long. 

I>ecided,  May  6,  1916. 

Public  Policy — With  Reference  to  a  Contract  of  Marriage — Entered 
into  by  a  Oirl  while  a  Minor — Without  Consideration  or  Parental 
Consent — And  Immediately  Repudiated — Action  for  Annulment  of 
the  Contract  Lies. 

Where  a  young  girl  seventeen  years  of  age,  without  the  knowledge  or 
consent  of  her  parents  or  either  of  them,  has  her  mental  poise 
disturbed  and  her  will  overcome  by  the  persistent  solicitation  and 
urging  of  a  strong  and  forceful  man  with  whom  she  had  previ- 
ously had  only  ordinary  friendly  relations,  and  consents  to  a 
marriage  authorized  by  a  license  obtained  by  the  perjured  evidence 
of  the  man;  where  no  cohabitation  follows  the  marriage  and  there 
is  an  immediate  and  continued  separation  thereafter,  and  there 
is  no  other  act  that  would  operate  as  a  recognition  of  the  marriage 
relation,  an  action  lies  by  her  for  a  decree  annulling  the  marriage 
contract. 

Harrington  &  Dunn,  for  plaintiff. 

Chittenden,  J. 

This  is  an  action  in  equity  to  have  declared  null  and  void  a 
marriage  contract  between  the  plaintiff  and  the  defendant.  The 
evidence  shows  that  the  plaintiff  at  the  time  of  the  solemnizing 
of  the  marriage  was  of  the  age  of  seventeen  years.  She  resided 
with  her  parents  on  a  farm  near  the  village  of  Perrysburg.  In 
February,  1915,  the  defendant,  a  young  man  about  twenty-one 
years  of  age,  came  to  the  home  of  the  plaintiff,  seeking  employ- 
ment as  a  farm  hand.  He  was  a  stranger  in  the  vicinity  and 
stated  that  he  had  come  from  Virginia,  where  his  home  was.  He 
entered  into  the  employment  of  the  plaintiff's  father,  John 
Moser,  and  continued  in  such  employment  until  the  following 
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May,  when  he  left  the  home  of  Moser  and  took  employment  with 
some  neighbor.  During  all  the  time  that  he  lived  with  John 
Moser  and  -afterward  no  evidence  of  any  intimacy  or  unusual 
friendship  or  attachment  between  the  plaintiff  and  the  defendant 
was  observed  by  either  the  father  or  the  mother,  or  any  one  else,  so 
far  as  the  testimony  discloses.  The  evidence  of  the  plaintiff  does 
not  disclose  anything  other  than  a  relation  of  friendship  existing 
between  the  plaintiff  and  the  defendant. 

On  the  8th  day  of  June,  1915,  the  plaintiff  desired  to  go  to  the 
city  of  Toledo  to  do  some  shopping,  and  in  pursuance  of  a  con- 
versation between  the  plaintiff  and  the  defendant  over  the  tele- 
phone, and  at  his  suggestion,  they  met  on  that  date  at  the  inter- 
urban  station  in  Toledo.  The  plaintiff's  purpose  in  meeting  him 
at  that  place  was  to  accompany  him  to  a  moving  picture  show  in 
Toledo.  They  did  go  to  a  show,  and  while  together  he  began 
begging  her  to  go  to  Monroe,  Michigan,  with  him  and  be  married. 
In  this  connection  it  is  proper  to  state  that  the  evidence  shows 
that  the  plaintiff  is  a  slight  delicate  girl,  and  that  the  defend- 
ant is  a  large  vigorous  man.  As  a  result  of  his  persistent  urging, 
the  plaintiff  did  at  last  consent  and  directly  thereafter  did  go  to 
Monroe  with  the  defendant  on  an  electric  interurban  car.  The 
city  of  Monroe  is  about  an  hour's  ride  by  trolley  car  from  Toledo. 
At  Monroe,  the  defendant  procured  from  the  clerk  of  the 
court  a  marriage  license.  In  order  to  obtain  the  license  the  de- 
fendant made  affidavit  that  the  plaintiff  was  eighteen  years  of 
age.  They  at  once  proceeded  to  a  parsonage  and  were  married 
by  a  minister  of  the  gospel.  Immediately  after  the  marriage 
they  boarded  a  trolley  car  and  returned  to  the  city  of  Toledo 
and  upon  arriving  iu  the  city  they  at  once  separated,  the  plaint- 
iff taking  a  Bowling  Green  car  to  her  home,  and  the  defendant 
taking  a  Perrysburg  Belt  car  to  the  village  of  Perrysburg.  The 
fact  of  the  solemnizing  of  this  marriage  having  been  published 
in  the  newspapers,  the  parents  of  the  plaintiff  obtained  knowl- 
edge of  the  marriage  for  the  first  time  on  the  following  day. 

The  evidence  shows  that  the  plaintiff,  inmiediately  after  the 
marriage  ceremony,  repented  her  folly,  and  upon  the  fact  of 
the  marriage  being  made  known  to  her  parents,  expressed  to 
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them  her  regret  and  her  desire  and  intention  to  repudiate  the 
same.  In  explanation  of  her  act  she  says  that  ' '  He  kept  teasing 
me  and  pressing  me  and  I  simply  lost  my  head,  and  as  soon  as 
I  began  to  think  it  over  I  repented  what  I  had  done.'' 

Shortly  thereafter  she  wrote  a  note  to  the  defendant  advising 
him  that  she  did  not  want  anything  more  to  do  with  him,  and 
she  has  at  all  times  since  declined  to  have  anything  to  do  with 
the  defendant  or  to  recognize  him  in  any  way  as  her  husband. 
The  evidence  clearly  discloses  that  the  plaintiff  and  the  defend- 
ant have  never  cohabited  or  in  any  way  sustained  towards  each 
other  the  relation  of  husband  and  wife. 

Prom  what  has  been  said  it  will,  of  course,  appear  that  the 
parents  of  the  plaintiff  at  no  time  gave  their  consent  to  this 
marriage.  Shortly  after  this  marriage  the  defendant  returned 
to  Virginia  and  has  remained  there  ever  since.  He  has  entered 
his  appearance  in  the  case,  but  interposes  no  defense  to  this 
action. 

The  statute  of  Ohio,  which  differs  in  no  essential  respect  from 
the  statute  of  Michigan  upon  the  subject  of  marriage,  provides, 
Section  11181,  G.  C,  that: 

**Male  persons  of  the  age. of  eighteen  years  and  female  per- 
sons of  the  age  of  sixteen  years  •  •  *  may  be  joined  in 
marriage.  Male  persons  under  the  age  of  twenty-one  years,  and 
female  persons  under  the  age  of  eighteen  years,  must  first  ob- 
tain the  consent  of  their  fathers,  respectively,  or  in  case  of  the 
death  or  incapacity  of  their  fathers,  then  of  their  mothers  or 
guardans." 

It  will  thus  be  seen  that  the  Legislature  of  the  state  of  Ohio 
has  to  a  very  great  extent  modified  the  common  law  rules  upon 
this  subject.  The  steady  trend  of  legislation  has  been  to  prevent 
the  marriage  of  young  and  immature  persons.  The  age  at  which 
marriage  may  take  place  has  been  raised  from  the  common  law 
rule  of  twelve  years  for  a  female  and  fourteen  for  a  male.  But 
a  further  protection  has  been  afforded  them  by  requiring  that  if 
marriage  be  desired  under  the  age  of  majority,  eighteen 
years  for  the  female,  and  twenty-one  for  the  male,  the  consent 
of  the  father  or  other  proper  guardian  shall  first  be  obtained. 
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We  are  not  called  upon  in  this  ease  to  determine  the  exact 
limitations  that  are  placed  upon  the  entering  into  a  mar^age 
contract  by  the  requiring  of  this  consent  between  the  ages  named. 
In  the  case  under  consideration  we  have  these  essential  and 
material  facts.  A  young  girl  of  the  age  of  seventeen  years,  with- 
out the  knowledge  or  consent  of  her  parents  or  either  of  them, 
having  her  mental  poise  disturbed  and  her  will  overcome  by  the 
persistent  solicitation  and  urging  of  a  vigorous  young  man  with 
whom  she  had  previously  had  only  ordinary  friendly  relations, 
consenting  to  a  marriage  authorized  by  a  license  obtained  by  the 
defendant  upon  perjured  evidence  given  by  him ;  no  cohabitation 
following  the  marriage,  or  any  other  act  that  would  operate  as 
a  recognition  of  the  marriage  rela/tion;  a  prompt  repudia- 
tion of  the  marriage  by  the  plaintiff  as  soon  as  she  was  away 
from  the  domination  and  control  of  the  defendant,  and  a  con- 
tinued separation  of  the  plaintiff  and  the  defendant  ever  since, 
followed  by  an  application  to  the  court  to  have  the  contract 
annulled. 

There  have  been  various  adjudications  in  which  courts  have 
held  that,  under  the  facts  disclosed  in  the  cases  under  considera- 
tion, marriage  between  parties  over  the  age  of  consent  wi^e 
valid,  but  only  one  case  that  has  been  called  to  our  attention 
presents  facts  essentially  like  those  found  in  the  case  at  bar. 
That  is  a  case  decided  by  the  Supreme  Court  of  Nevada,  Fitz- 
Patrick  v.  Fitzpatrick,  6  Nevada,  63.  The  Supreme  Court  of 
Nevada  in  that  case  held  that  the  marriage  was  binding,  and  re- 
fused to  grant  a  decree  annulling  the  same.  We  think  it  un- 
necessary to  undertake  a  review  of  other  cases  upon  this  subject, 
but  content  ourselves  with  a  statement  that  the  facts  in  those 
cases  were  so  different  from  those  in  the  case  at  bar  that  we 
do  not  consider  them  as  controlling  authority  in  this  case. 

A  majority  of  the  court  are  of  the  opinion  that  a  decree  should 
be  entered  in  this  case  annulling  the  marriage  contract.  We  are 
unable  to  find  any  grounds  of  public  policy  or  public  morals 
which  require  any  different  decree.  The  plaintiff  would  have 
the  undoubted  right  to  repudiate,  upon  the  ground  of  her  minor- 
ity, any  other  contract  that  she  might  have  undertaken  to  enter 
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into,  except  for  necessaries,  and  we  see  no  reason  why  she  should 
be  precluded,  under  the  facts  as  shown  in  this  record,  from  re- 
pudiating the  most  important  contract  that  she  could  possibly 
have  undertaken  to  enter  into.  To  permit  a  young  and  inexperi- 
enced girl  to  be  permanently  bound  by  a  contract  entered  into  in 
a  moment  of  weakness  and  folly,  under  the  circumstances  attend- 
ing this  case,  it  seems  to  us,  would  be  to  deprive  her  of  that 
parental  protection  that  was  intended  to  be  vouchsafed  her  by  thb 
statute,  and  that  she  has,  and  should  have,  by  every  natural  law. 
We  think  that  to  insist  upon  her  being  bound  by  this  contract 
would  not  be  to  promote  public  morals,  but,  on  the  contrary,  it 
would  be  a  most  potent  influence  in  the  opposite  direction.  In 
reaching  this  conclusion  we  are  in  no  way  indicating  what  our 
decision  might  be  under  a  different  state  of  facts. 

A  decree  may  be  drawn  declaring  the  marriage  to  be  null 
and  void. 

KiNKA.DE,  J.,  concurs. 

Richards,  J.,  dissenting. 

I  regret  my  inability  to  concur  with  the  majority  of  the  court, 
and  were  it  not  for  the.  importance  of  the  question  involved,  I 
would  be  content  with  a  simple  statement  of  dissent ;  but  I  think 
the  decision  of  the  majority  of  the  court  is  so  contrary  to  all 
the  authorities  on  the  question  involved  that  some  further  state- 
ment is  required. 

The  section  of  the  General  Code  cited  makes  females  of  the 
age  of  sixteen  years  competent  to  enter,  into  a  valid  marriage. 
So  far  as  my  investigation  has  gone,  no  authority  holds  that 
the  absence  of  parental  consent  invalidates  the  marriage,  and 
no  authority  so  holding  has  been  called  to  our  attention  by  coun- 
sel for  plaintiff.  On  the  contrary,  the  universal  holding  on  that 
subject  is  that  the  provision  mentioned,  has  to  do  simply  with 
the  punishment  of  oflScials  who  proceed  without  such  consent. 
Such  is  the  statement  in  26  Cyc,  835,  and  authorities  from 
many  states  are  cited  on  the  proposition.  'The  authorities 
on  the  question  are  also  collected  in  a  note  in  22  L.  R.  A.  (N.S.), 
on  page  1206. 
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In  Parton  v.  Eervey,  1  Gray  (Mass.),  119,  where  the  age  of 
consent  to  enter  into  a  valid  marriage  is  twelve  in  females  and 
fourteen  in  males,  it  is  held  that  a  marriage  between  two  in- 
fants above  those  ages  is  valid  without  the  consent  of  their  par- 
ents or  guardians,  notwithstanding  the  statute  which  prohibits 
magistrates  or  ministers,  under  a  penalty,  from  solemnizing  the 
marriage  without  the  consent  of  parent  or  guardian. 

The  case  just  cited  has  been  followed  and  approved  not  only 
in  Massachusetts,  but  in  various  other  states ;  the  only  difference 
between  the  Massachusetts  statute  and  the  Ohio  statute  being  in 
the  ages  named  in  the  statute. 

The  case  from  Nevada  cited  in  the.  majority  opinion  discusses 
the  question  extensively  and  cites  numerous  authorities.  In  the 
course  of  the  opinion  of  the  court  this  is  said: 


<( 


It  is  admitted  by  counsel  for  appellant  that  it  is  commonly 
held  under  similar  statutes  that  the  lack  of  the  consent  of  parent 
or  guardian  does  not  invalidate  the  marriage." 

The  question  is  discussed  also  in  The  People  v.  Slack,  15  Mich., 
193,  and  the  same  conclusion  reached.  See  also.  Hunter  v.  Milam, 
41  Pacific,  332,  syllabus  3,  and  Lacoste  v.  Guidroz,  47  La.  Ann., 
295 ;  16  Southern,  836,  syllabus  4.  In  the  latter  case  the  parties 
separated  at  the  altar  without  speaking  to  each  other  thereafter. 
In  our  own  state  something  has  been  said  on  this  question.  The 
case  of  Shafher  v.  State  of  Ohio,  20  Ohio,  1,  was  a  criminal  case 
and  the  question  involved  not  precisely  the  same;  yet  in  the 
opinion  of  Ranney,  J.,  he  gives  the  reasons  for  the  validity 
of  marriage  consummated  below  the  age  of  majority  but  above 
the  age  of  consent  to  enter  into  the  marriage  relation,  and  dis- 
cusses the  doctrine  of  public  policy,  commending  the  wisdom  of 
the  statute. 

In  the  case  of  Holtz  v.  Dick,  42  0.  S.,  23,  it  was  held  that  the 
absence  of  parental  consent  is  unimportant  so  far  as  the  valid- 
ity of  marriage  waa  concerned. 

The  common  pleas  court  in  this  case  entered  a  decree  for  the 
defendant,  based  on  the  ground  that  the  service  was  defective, 
and  also  on  the  ground  that  the  facts  stated  in  the  petition  did 
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not  entitle  the  plaintiff  to  the  relief  sought,  and  I  think  this 
decree  was  right,  under  the  authorities. 

It  is  a  case  where  the  sympathy  of  the  court  would  naturally 
be,  and  is,  with  the  plaintiff,  and  if  it  were  possible  for  me  to 
agree  with  the  majority  opinion  I  should  be  glad  to  do  so ;  but 
in  view  of  the  holdings  of  the  courts  I  am  not  able  to  bring  my 
mind  to  the  conclusion  reached  by  the  majority. 

KlNKADE,  J. 

In  view  of  the  statements  in  the  dissenting  opinion,  and  the 
authorities  there  cited,  I  desire  to  say,  with  respect  to  one 
ground  that  is  mentioned  as  the  ground  of  the  decision  of  the 
court  of  common  pleas,  to-wit,  a  lack  of  sufficient  service  in  the 
case,  that,  so  far  as  this  court  is  informed  on  that  subject,  it 
is  to  the  effect  that  the  court  of  common  pleas  considered  this, 
in  effect  at  least,  an  action  for  divorce,  and  that  consequently 
the  provisions  of  the  statute  with  respect  to  service  must  be 
distinctly  followed  and  that  an  entry  of  appearance  was  not  a 
sufficient  substitute  therefor.  It  certainly  needs  no  authority  or 
discussion  to  establish  the  fact  that  in  an  action  of  this  char- 
acter, to  annul  a  contract,  the  defendant  may  enter  his  ap- 
pearance in  court  in  the  way  provided  by  statute  regardless 
of  the  nature  of  the  contract. 

It  is  said  by  some  courts  that  the  marriage  of  a  female  over 
sixteen  and  under  eighteen  is  quite  as  valid  without  the  consent 
of  the  parents  as  with  it,  and  it  is  remarked  in  opinions  follow- 
ing that  line  that  the  sole  and  only  purpose  of  consent  is  to 
lay  the  foundation  for  the  criminal  prosecution  of  the  person 
who  issues  the  license  or  solemizes  the  marriage  of  a  female  un- 
der eighteen  without  the  parental  consent  provided  for  in  the 
statute. 

If  that  is  true,  it  seems  singular  indeed  that  the  Legislature 
did  not  provide  in  the  same  section  requiring  this  consent,  for 
the  punishment  of  the  officer.  In  fact,  if  the  procuring  of  the 
consent  had  no  purpose  at  all  except  to  furnish  the  ground  for 
a  criminal  prosecution,  the  provision  might  better  have  been  in 
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a  section  of  the  criminal  code  by  itself,  providing  that  one  who 
issues  a  license  for,  or  officiates  in  the  solemnizing  of,  the  mar- 
riage of  a  female  under  age,  as  stated,  should  be  guilty  and 
punished  as  therein  stated. 

It  seems  to  me  that  this  provision  of  the  statute  was  intended 
for  a  very  much  more  wholesome  purpose  than  the  one  men- 
tioned, although  very  useful  along  that  line  as  well.  I  think 
the  Legislature  distinctly  intended  by  this  provision  to  throw 
this  additional  safeguard  around  the  young,  and  that  in  a  case 
like  the  present,  where  the  parties  have  never  lived  together 
as  husband  and  wife,  where  there  has  been  no  cohabitation  be- 
tween them  at  any  time  shown,  where  they  separated  immediately 
after  the  ceremony  was  performed,  and  the  contract,  if  it  was  a 
contract,  was  forthwith  repudiated  and  renounced  by  the  female 
who  desired  not  to  go  with  the  other  party  to  the  contract,  as 
his  wife,  but  to  remain  with  her  parents  and  act  in  accord  with 
their  desires,  this  express  provision  of  the  statute  with  respect 
to  the  necessity  of  having  the  consent  of  the  parents,  is  a  pro- 
vision of  substance  and  importance  to  be  kept  in  mind  in  passing 
upon  the  question  of  the  right  of  the  female  to  renounce  the 
contract,  under  the  circumstances  stated. 

It  is  said  that  cohabitation  on  the  part  of  a  female  past  six- 
teen years  of  age  is  not  necessary  to  complete  the  contract  of 
marriage.  Even  if  this  be  conceded,  the  fact  of  cohabitation 
will  be  found  in  all  cases,  with  a  single  exception,  in  which  the 
subject  is  discussed,  as  having  an  important  bearing  upon  the 
question  of  public  polic}^  in  determining  the  rights  of  the  parties. 
It  would  be  very  difficult  indeed  to  state  or  to  even  imagine  a 
case  calling  louder  for  relief  than  the  case  at  bar. 

The  cases  cited  in  the  20th  Ohio  and  the  42d  Ohio  State  are 
not  decisive  of  the  question  here.  It  seems  very  ea^  to  me  to 
account  for  many  of  the  decisions  cited  by  facts  presented 
therein  quite  clearly  distinguishable  from  the  facts  in  the  case 
at  bar.  As  has  been  stated  by  my  associates,  the  principle  in- 
volved is  one  of  great  importance.  No  one  will  dispute  for  a 
moment  that  the  plaintiff  in  this  case,  while  under  eighteen  years 
of  age,  had  she  been  possessed  of  a  very  large  fortune  might 
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have  made  a  contract  with  the  defendant,  who  was  of  full  age, 
to  transfer  her  entire  property  to  him  upon  any  stated  suffi- 
cient consideration,  and  that  that  would  have  been  a  con- 
tract which  the  defendant  could  not  repudiate,  without  the 
consent  of  the  plaintiff,  and  that  the  plaintiff  could  promptly 
have  repudiated  the  contract  upon  arriving  at  her  majority.  In 
fact  any  contract,  aside  from  necessaries  and  a  marriage  con- 
tract that  the  plaintiff  might  have  entered  into  at  the  age  at 
which  it  is  said  she  entered  into  this  marriage  contract,  might 
have  been  repudiated  by  her  when  she  arrived  at  the  age  of 
eighteen. 

But  it  is  said  that  there  is  something  peculiar  about  the 
contract  of  marriage  of  an  infant  that  makes  the  repudiation 
of  it,  upon  arriving  at  majority,  an  act  contrary  to  public 
policy,  notwithstanding  the  fact  that  the  parties  to  the  contract 
have  never  cohabitated  and  never  recognized  each  other  as 
husband  and  wife  from  the  time  the  ceremony  was  performed; 
and,  therefore,  although  the  contract  be  the  most  important 
contract  known  to  human-kind,  and  the  most  far-reaching  in 
its  consequences,  and  particularly  so  with  respect  to  the  female, 
that  contract  may  not  be  repudiated  on  arriving  at  majority, 
although  it  has  never  been  recognized  or  acted  upon  by  the 
parties  since  the  time  it  was  entered  into. 

Confining  what  I  have  stated  to  the  case  at  bar,  and  not 
intending  what  I  have  stated  to  apply  to  other  cases  pre- 
senting different  facts,  it  seems  entirely  clear  to  me  that  if 
the  decree  were  other  than  as  directed  in  the  opinion  of  Judge 
Chittenden  it  would  not  be  in  furtherance  of  public  policy, 
but  would  be  squarely  in  the  face  of,  and  against,  public  policy. 

For  the  reasons  stated,  I  concur  in  the  decree  annuling  the 
marriage  contract  entered  into  between  the  parties. 
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RAILWAYS  AND  THE  FRANCHISE  TAX. 

Court  of  Appeals  for  Franklin  County. 

State  op  Ohio  v.  The  Little  Miami  Railroad  Company.* 

Decided,  April  11,  1917. 

Taxation — Construction  of  the  Franchise  Tax  Law  With  Reference  to 
Its  Application  of  Lessor  Railway  Companies. 

The  Langdon  act  (101  O.  L.,  399-425)  must  be  construed,  in  so  far  as  it 
defines  the  corporations  which  are  subject  to  the  franchise  tax,  as 
a  revision  of  the  Willis  act  (95  O.  L.,  124-128),  and  its  scope  as  so 
amended  is  not  changed  by  the  subsequent  Hollinger  act  (102  O. 
L.,  224)  with  respect  to  corporations  which  are  subject  to  the  fran- 
chise tax;  from  which  it  follows  that  a  railway  company  which 
has  leased  its  line  to  an  operating  company  is  exempt  from  pay- 
ment of  the  franchise  tax,  where  the  operating  company  is  re- 
quired to  and  does  report  and  pay  the  excise  tax. 

Joseph  McGhee,  Attorney -General,  and  Clarence  Laylin,  for 
plaintiff  in  error. 

W.  0.  Henderson  and  Lawrence  Maxwell,  contra. 

KUNKLE,  J. 

This  case  was  submitted  to  the  lower  court  upon  a  general  de- 
murrer to  the  answer  of  defendant  in  error.  The  lower  court 
held  that  the  answer  stated  a  good  defense  and  overruled  the 
demurrer.  Plaintiff  in  error  did  not  desire  to  plead  further  and 
final  judgment  was  rendered  in  favor  of  defendant  in  error. 
Error  is  prosecuted  to  this  court  from  such  judgment. 

It  appears  from  the  answer  that  defendant  in  error  is  an  Ohio 
railroad  corporation  owning  a  certain  railroad,  and  in  1869  leased 
its  said  line  of  railroad  for  ninety-nine  years,  renewable  forever, 
to  the  P.,  C,  C.  &  St.  L,  Railway  Company.  Since  said  date  the 
last  named  company  has  maintained  and  operated  the  defend- 
ant's line  of  railroad  under  said  lease.    It  further  appears  from 

•Affirming  State  v.  Little  Miami  R.  R.  Co.,  19  N.P.(N.S.).234. 
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the  answer  that  during  the  period  for  which  plaintiff  in  error 
seeks  to  hold  the  defendant  in  error  for  the  payment  of  a  fran- 
chise tax,  that  the  said  lessee  of  said  line  of  railroad  has  paid  the 
excise  tax  as  a  railroad  corporation  under  the  HoUinger  act. 

This  action  seeks  to  charge  the  lessor  company,  namely,  the 
defendant  in  error,  with  the  payment  of  a  franchise  tax  under 
the  Willis  act  as  amended. 

We  have  carefully  considered  the  very  helpful  briefis  which 
have  been  filed  by  counsel.  We  have  also  examined  with  care 
the  written  decision  of  Judge  Bigger  of  the  court  of  common 
pleas,  which  has  been  filed  and  presented  to  this  court. 

We  shall  not  undertake  to  discuss  in  detail  the  authorities 
cited  by  counsel;  but  will  merely  announce  the  conclusion  at 
which  we  have  arrived  after  a  careful  examination  of  such  au- 
thorities. 

We  are  in  accord  with  the  conclusion  reached  by  Judge  Bigger 
and  in  the  main  with  the  reasoning  contained  in  his  written  de- 
cision. 

We  think  the  Langdon  act,  in  so  far  as  it  defines  the  corpo- 
rations which  are  subject  to  the  franchise  tax.  should  be  con- 
strued as  a  revision  of  the  Willis  act.  We  are  also  of  opinion 
that  the  HoUinger  act  d.oes  not  change  the  scope  of  the  Willis 
act  as  amended  by  the  Langdon  act,  in  respect  to  the  corporations 
which  are  subject  to  a  franchise  tax. 

In  view  of  our  conclusion  as  to  the  scope  of  the  Langdon  and 
HoUinger  acts,  we  think  the  decision  of  the  Court  of  Appeals  of 
Cuyahoga  County  in  the  case  of  Cleveland  cfe  Pittsburgh  R.  E. 
Co.  V.  State  of  Ohio,  20  C.C.(N.S.),  2  Appellate  Court  Reports, 
page  228,  approved  by  the  Supreme  Court  March  24,  1914,  is 
decisive  of  the  case  at  bar. 

The  judgment  of  the  lower  court  will  be  affirmed. 

Allread,  J.,  and  Febneding,  J.,  concur. 
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ENLISTMENT  OP  MINORS  IN  THE  NATIONAL  GUARD. 

Oourt  of  Appeals  for  Cuyahoga  County. 

In  the  Matter  of  the  Application  of  Oliver  Bugbee  for  a 

Writ  of  Habeas  Corpus.* 

'  Decided,   November  13,  1916. 

Military  Matters — Writ  of  Habeas  Corpus — Does  Not  Lie  for  Release 
of  Member  of  the  National  Chiard — On  the  Ground  That  Enlist- 
ment Was  Without  Consent  of  Parents. 

A  state  oourt  is  without  jurisdiction  of  an  application  for  release 
by  habeas  corpus  of  a  member  of  the  National  Guard  whose  en- 
listment, when  between  sixteen  and  eighteen  years  of  age,  was 
without  the  consent  of  his  parents. 

Alfred  L.  Steuer,  for  complainant. 
Turney,  Olds  &  Sipe,  contra. 

Carpenter,  J. 

On  the  28th  day  of  June,  1916,  Mrs.  Elizabeth  Bugbee  filed 
with  the  clerk  of  the  Common  Pleas  Court  of  Cuyahoga  County 
the  following  petition,  upon  whieh  an  alternative  writ  was  is- 
sued and  due  return  of  service  of  process  made : 

**Your  petitioner,  Mrs.  Elizabeth  Bugbee,  mother  and  next 
friend  of  Oliver  Bugbee,  a  minor,  respectfully  represents  that 
said  Oliver  Bugbee  is  unlawfully  restrained  of  his  liberty  by 
one  Captain  Oatman  of  Company  *C'  Engineers,  Fifth  Regi- 
ment; that  said  Oliver  Bugbee  is  but  seventeen  (17)  years  of 
age,  and  that  his  parents  have  never  consented  to  his  enlist- 
ment in  said  Company  *C.'  Wherefore  your  petitioner  asks 
that  a  writ  of  habeas  corpus  may  be  granted  and  he  may  be 
discharged  from  such  unlawful  imprisonment." 

The  return  of  Captain  Harry  C.  Oatman  admits  that  he  is 
holding  the  said  Oliver  Bugbee  as  a  soldier  of  Company  *'C" 

^Motion  for  an  order  directing  the  Court  of  Appeals  to  certify  its 
record  in  wais  case  overruled  by  the  Supreme  Court  July  3,  1917. 
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Corps  of  Engineers,  National  Guard  of  the  United  States  of 
America,  and  as  a  soldier  of  the  United  States  and  not  other- 
wise, and  also  avers  that  he  is  such  soldier  and  in  that  capacity 
has  been  ordered  by  the  President  of  the  United  States  into 
service  and  is  now  serving  in  obedience  to  the  said  order,  and 
as  such  has  received  allowance  and  equipment  from  the  United 
States;  and  having  produced  the  body  of  said  Oliver  Bugbee, 
claims  that  the  state  courts  of  Ohio  are  without  jurisdiction 
in  the  premises. 

The  following  statement  of  facts  were  agreed  upon  and  filed 
as  a  part  of  the  record: 

**  (1)     That  soldier  is  over  16  and  under  18. 

**(2)     That  President's  call  was  June  18th. 

**(3)  Bugbee  properly  enlisted  June  21,  except  as  stated 
in  (5). 

**  (4)  That  he  has  been  on  United  States  pay-roll  since  June 
2l8t,  and  has  been  serving  since  said  day  and  has  received  the 
equipment  and  allowances  of  a  soldier. 

*'  (5)  That  mother's  signature  on  enlistment  paper  was  not 
written  by  her,  which  fact  was  unknown  to  enlisting  officer 
who  supposed  she  had  signed  same. 

**  (6)  That  neither  father  nor  mother  has  since  consented 
to  his  enlistment. 

**  (7)  That  he  is  detained  by  Capt.  Harry  C.  Oatman  as  com- 
manding officer  Company  C  Corps  of  Engineers,  as  a  soldier, 
and  under  charge  of  fraudulent  enlistment. 

**(8)  That  the  soldier  signed  the  new  form  of  enlistment 
oath." 


Upon  hearing,  the  court  of  common  pleas  found  that  said 
Oliver  Bugbee  was  being  unlawfully  detained  and  granted  the 
writ,  ordering  that  he  be  remanded  to  his  parents.  Prom  this 
judgment  error  is  prosecuted  to  this  court. 

The  real  question  presented  may  be  stated  thus:  Whether 
any  judicial  officer  of  a  state  has  jurisdiction  to  issue  a  writ 
of  habeas  corpus  or  to  continue  proceedings  under  the  writ 
when  issued  for  the  discharge  of  a  person  held  under  the  author- 
ity or  claim  and  color  of  authority  of  the  United  States  by  an 
officer  of  that  Government.    Under  S^Bction  8,  Article  I  of  the 
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Constitution,  Congress  has  power  to  provide  for  organizing, 
arming  and  disciplining  the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  service  of  the  United 
States. 

In  Section  2,  Article  II  of  the  Constitution,  the  President 
shall  be  commander-in-chief  of  the  army  and  navy  of  the  United 
States  when  called  into  actual  service  of  the  United  States. 

It  is  conceded  that  the  President  under  his  constitutional  au- 
thority did  on  the  18th  day  of  June,  1916,  three  days  before 
Bugbee's  enlistment,  call  into  service  of  the  United  States  the 
National  Guard  of  the  State  of  Ohio.  That  Bugbee  has  been 
on  the  pay-roll  since  June  21st  and  has  been  serving  since  said 
day  and  has  received  the  equipment  and  allowance  of  a  soldier. 
In  other  words,  he  became  on  June  21st,  1916,  and  has  since 
continued,  not  only  de  facto  but  de  jure,  a  soldier,  subject  to  the 
laws  and  regulations  governing  the  Regular  Army,  as  provided 
in  Section  101  of  the  amended  federal  militia  law.  This  was 
Bugbee 's  status  when  his  mother  filed  her  petition.  Notwith- 
standing he  was  under  the  statutory  age  when  he  enlisted,  yet 
he  could  not  avail  himself  of  a  writ  of  habeas  corpus,  for  his 
contract  is  binding  upon  him  as  under  a  common  law  contract, 
and  was  not  voidable. 

**It  is  established  law  that  a  minor  enlisted  over  16  without 
his  parent's  consent  can  not  himself  repudiate  the  contract  and 
obtain  his  release  from  service  on  his  own  petition." 

See  Wagner's  case,  24  Fed.,  135;  Davison's  case,  21  Fed.,  618; 
Hearn's  case,  32  Fed.,  141;  Spencer's  case,  40  Fed.,  149;  Solo- 
mon V.  Davenport,  87  Fed.,  318,  30  C.  C.  A.,  664. 

It  is  contended  by  the  petitioner  that  inasmuch  as  Bugbee, 
being  under  the  statutory  age  of  18  and  having  enlisted  in  the 
service  without  the  consent  of  his  mother  or  father,  his  enlist- 
ment was  not  such  as  is  contemplated  by  Section  1117  of  the 
Revised  Statutes  of  the  United  States,  as  amended  June  3,  1916. 
Said  statute  is  as  follows! 

**No  person  under  the  age  of  18  years  shall  be  enlisted  or 
mustered  into  the  military  service  of  the  United  States  without 
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the  written  consent  of  his  parents  or  guardians;  provided,  that 
such  minor  has  such  parents  or  guardians  entitled  to  his  ci^stody 
and  control." 

And  it  is  also  contended  that  the  mere  publication  of  the 
President's  call  was  not  effective  until  a  time  had  been  fixed  when 
the  National  Guard  should  respond.  Even  so,  but  the  time  was 
fixed  and  the  call  was  made  to  become  effective  forthwith  as  evi- 
denced by  the  President's  proclamation  issued  June  18th,  1916, 
in  these  words,  as  written  in  the  latter  portion  of  the  procla- 
mation: 

**I  am,  in  consequence,  instructed  by  the  President  to  call 
into  the  service  of  the  United  States  forthwith  through  you  the 
following  units  of  the  organized  militia  and  the  National  Guard." 

Returning,  now,  to  the  effectiveness  of  Section  1117  as  it  re- 
lates to  the  claim  of  the  petition,  that  '*the  enlistment  of  Bug- 
bee  was  not  such  as  contemplated  by  this  statute."  It  is  true 
that  this  statute  was  passed  for  the  benefit  of  the  parents  or 
guardians.  It  means  simply  that  the  government  will  not  dis- 
turb the  control  of  parent  or  guardian  over  his  consent  to  in- 
voke the  aid  of  the  court  and  secure  the  restoration  of  a  minor  to 
his  or  her  control,  but  it  gives  no  privilege  to  the  minor.  It 
evidently  has  reference  to  the  national  military  forces  raised 
and  maintained  by  Congress  under  its  power  to  raise  and  sup- 
port armies  and  to  the  National  Guard  called  as  such  by  the 
President  into  the  service  of  the  United  States  for  constitutional 
service.    Section  101  of  the  federal  militia  law  provides  that — 

''The  National  Guard  when  called  as  such  into  the  service  of 
the  United  States  shall,  from  the  time  they  are  required  by  the 
terms  of  the  call  to  respond  thereto,  be  subject  to  the  laws  and 
regulations  governing  the  regular  army,  so  far  as  such  laws  and 
regulations  are  applicable  to  officers  and  enlisted  men  whose 
permanent  retention  in  the  military  service,  either  on  the  active 
list  or  on  the  retired  list,  is  not  contemplated  by  existing  law." 

It  will  be  observed  that  there  is  no  provision  in  Section  1117, 
nor  in  any  of  the  sections  of  this  chapter,  where  authority  is 
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given  to  a  state  court  to  exercise  jurisdiction  in  habeas  corpus 
over  this  class  of  cases.  Instituting  such  a  suit  is  equivalent 
to  suing  the  Government  of  the  United  States,  which  everj' 
tyro  in  the  law  knows  can  not  be  done  without  the  government's 
consent,  and  it  must  be  manifest  to  any  one  that  if  the  courts 
of  the  several  states  in  the  Union  could  exercise  jurisdiction  it 
would  greatly  impair  the  power  of  the  national  government  in 
the  formation,  organization  and  efficiency  of  its  armies,  even  to 
the  point  of  destruction.  That  a  state  court  does  not  have  juris- 
diction is  manifest  from  the  following  excerpt  in  Tarbler's  case, 
80  U.  S.,  397.    Section  2  of  the  syllabus  is  as  follows: 

'*A  state  judge  has  no  jurisdiction  to  issue  a  writ  of  habeas 
corpus,  or  to  continue  proceeding  under  the  writ  when  issued 
for  the  discharge  of  a  person  held  under  the  authority  of  claim 
and  color  of  the  authority  of  the  Ihiited  States  by  an  officer 
of  that  government.  If,  upon  the  application  for  the  writ,  it 
appears  that  a  party  alleged  to  be  illegally  restrained  of  his 
liberty  is  held  under  the  authority  or  claim  and  color  of  the 
authority  of  the  United  States  by  an  officer  of  that  government, 
the  writ  should  be  refused.  If  this  fact  does  not  thus  appear 
the  state  judge  had  the  right  to  inquire  into  the  cause  of  im- 
prisonment, and  ascertain  by  what  authority  the  person  is  held 
within  the  limit  of  the  state ;  and  it  is  the  duty  of  the  marshal 
or  other  officer  having  the  custody  of  the  prisoner  to  give,  by  a 
proper  return,  information  in  this  respect.  But  after  he  has 
been  fully  apprised  by  the  return  that  the  party  is  held  by  an 
officer  of  the  United  States  by  the  authority  or  claim  and  color 
of  authority  of  the  United  States,  he  can  proceed  no  further." 
Ex  parte  Winfield,  236  Fed.,  552. 

A  majority  of  this  court  is  of  the  opinion  that  it  is  without 
jurisdiction  in  the  premises,  and  the  petition  in  error  is  dismissed. 
The  judgment  of  the  common  pleas  is  reversed  and  remanded 
for  further  proceedings. 

Meals,  J.,  concurs;  Grant,  J.,  dissents. 
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AS  TO  WH£TH£1L  THE  WILL  IN  CONTEST  WAS  TESTATRIX'S 

TESTAMENTARY  ACT. 

Court  of  Appeals  for  Cuyahoga  County. 

NEiiLiE  W.  Morris  v.  Dollie  Osborne  et  al.* 

Decided,  February  21,  1916.    % 

■ 

Wills — Presumption  of  Knowledge  of  the  Decedent  as  to  Contents  of  the 

Will  Executed — Evidence  of  Such  Knowledge  Afforded  by  Republi-  ^ 

cation — Sufficient  Warrant  for  Direction  to  Jury  to  Return  a  Ver- 
dict Sustaining  the  Will, 

1.  In  a  will  contest  a  presumption  arises  that  the  will  was  drawn  in 

accordance  with  instructions  given  by  the  testatrix  and  was  read 
to  her  and  explained  and  found  by  her  to  be  expressive  of  the  in- 
structions so  given. 

2.  Where  no  evidence  was  proffered  as  to  whether  the  will  was  or  was 

not  read  to  the  testatrix  and  explained  to  her  at  the  time  of  its 
execution,  but  it  appears  that  her  mental  condition  was  such  as 
to  leave  no  doubt  of  her  capacity  to  make  an  intelligent  and  dis- 
creet disposition  of  her  property,  and  it  is  in  evidence  that  when 
the  will  was  republished  by  the  addition  of  codicils  it  was  read 
and  explained  to  her  paragraph  by  paragraph,  it  is  not  error  to 
direct  a  verdict  for  the  defendants. 

3.  Where  a  oodicil  is  attached  to  a  will,  which  clearly  and  unmis- 

takably refers  to  the  will,  so  as  to  preclule  all  doubt  as  to  its 
identity,  the  will  and  codicil  are  to  be  taken  and  construed  together 
as  parts  of  one  and  the  same  instrument,  and  proof  of  the  codicil 
will  establish  the  will. 

White,  Johnson,  Cannon  (t  Neff  and  E.  S.  Meyer,  for  plaintiff 
in  error. 

Squire,  Sanders  &  Dempsey,  contra. 

Carpenter,  J. 

This  action  was  brought  in  the  common  pleas  court  to  contest 
the  will  of  Dorothy  Morris,  executed  on  the  17th  day  of  June, 

♦Motion  to  require  the  Court  of  Appeals  to  certify  Its  record  in  this 
case  overruled  by  the  Supreme  Court,  April  25,  1916. 
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1909.  It  was  drawn  by  her  attorney,  H.  J.  Caldwell,  who  for 
many  years  was  one  of  the  judges  of  the  circuit  court  of  this 
district.  He  is  remembered  by  the  judges  of  this  court  as  an 
unusually  painstaking,  careful  and  able  jurist.  He  was  named 
in  the  will  as  executor. 

Shortly  after  his  death  the  testatrix  executed  a  codicil  to  her 
will  in  which  she  appointed  the  Guardian  Savings  &  Trust  Com- 
pany as  executor.  Subsequently  she  executed  in  succession 
three  additional  codicils  dated  respectively  November  16,  1910, 
February  28, 1911,  March  25, 1911. 

The  language  of  the  will  is  remarkable  for  its  simplicity  and 
clearness  of  expression  throughout.  Indeed,  one  can  scarcely 
perceive  how  it  could  be  improved  in  any  respect.  As  an  ex- 
ample of  this  we  quote  this  clause:  *'What  remains  of  my  estate 
after  taking  therefrom  my  just  debts,  the  foregoing  legacies  and 
said  notes  not  to  be  accounted  for,  which  I  hereafter  call  the 
residue  of  my  estate,  I  give  and  divide  as  follows:" 

The  testimony  is  quite  voluminous,  but  from  it  all  we  may 
extract : 

1st.  That  all  the  witnesses  testify  that  the  testatrix  was  of 
sound  mind; 

2d.  That  she  knew  full  well  and  appreciated  the  nature  and 
extent  of  her  property,  and  had  in  memory  even  the  names  and 
birthdays  of  her  children  as  well  as  her  grandchildren. 

3d.  That  she  was  an  unusually  methodical  woman  in  all 
her  financial  dealings.  She  kept  records  of  all  her  receipts 
and  disbursements,  and  was  insistent  upon  having  an  explana- 
tion of  any  financial  matter  or  business  transaction  in  which 
she  was  interested; 

4th.  And  that  she  had  suflBcient  mental  capacity  to  under- 
stand the  nature  and  legal  effect  of  the  provisions  of  her  will 
and  codicils  if  they  were  explained  to  her. 

In  fact,  the  foregoing  appears  to  be  admitted  by  counsel  for 
plaintiff,  but  they  claim  that  the  will  was  neither  read  to  her 
nor  explained.  And  it  will  be  noted  that  there  is  no  positive 
evidence  in  the  record  that  the  will  was  read  or  not  read  and 
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explained  to  her  before  its  execution,  except  that  the  witnesses 
to  the  will  testified  that  they  were  called  in  by  Judge  Caldwell 
to  witness  the  will,  which  had  been  prepared  by  him,  and  that 
during  the  time  they  were  so  occupied  the  will  was  neither  read 
nor  explained. 

At  the  conclusion  of  the  evidence,  the  court  granted  the  mo- 
tion of  the  defendants  to  withdraw  the  case  from  the  jury  and 
direct  the  jury  to  return  a  verdict  in  their  favor.  This  was 
done,  and  a  verdict  returned  as  directed. 

The  contention  of  the  plaintiff  is  expressed  in  counsel's  brief 
as  follows: 

**We  have  said  probably  Dorothy  Morris  possessed  testamen- 
tary capacity,  but  granting  that  she  did  possess  testamentary 
capacity,  we  contend,  upon  ample  authority,  that  in  addition 
to  the  possession  of  testamentary  capacity  it  was  necessary  that 
Dorothy  Morris  should  know  what  the  will  contained  and  know- 
ing what  the  will  contained,  should  understand  it.  Otherwise 
plainly  it  is  not  her  will.  Otherwise  plainly  her  mind  did  not 
accompany  the  testamentary  act. ' '  But  counsel,  having  admitted 
testamentary  capacity  of  the  tegtatrix,  has  fallen  into  a  pit  from 
which  he  can  not  extricate  himself,  by  his  own  citation  of  author- 
ity, which  he  quotes  from  the  following  cases  of  TomMns  v. 
Tomkins,  19  Am.,  656-659,  and  Den  v.  JohnsoHy  8  Am.  Dee., 
610-13  and  14,  respectively : 


**A  will  is  defined  to  be  the  declaration  of  a  mind,  as  to  the 
manner  in  which  he  would  have  his  estate  disposed  of  after  his 
death.  The  usual  and  almost  the  only  mode  in  which  assent 
to  a  writing  is  manifested,  is  by  subscribing  it;  and,  in  the 
absence  of  any  other  proof,  that  would  be  sufficient  evidence 
of  assent  to  a  will,  as  well  as  to  any  written  contract.  This 
constitutes,  indeed,  the  highest  evidence ;  but  it  is  not  conclusive. 
According  to  the  definition,  a  will  ought  to  express  the  mind 
of  the  testator;  and  that  can  not  be  his  mind,  or  will,  of  which 
he  is  ignorant.  The  case  of  BiUinghursi  v.  Vickers,  1  Phillim, 
187,  furnishes  some  of  the  rules  by  which  we  are  to  be  governed 
in  the  inquiry  as  to  the  assent  of  the  testator.  In  that  case  Sir 
John  Nicholl  lays  it  down  as  a  principle  well  established,  that 
Where  capacity  is  in  any  degree  doubtful  at  the  time  of  the 
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execution,  there  must  be  proof  of  instructions  or  reading  over." 
Tomkins  v.  Tomkins,  19  Am.  Dec,  656,  659. 

'*If,  upon  the  whole,  the  jury  should  be  of  the  opinion  that 
the  mental  powers  of  the  testatrix  were  so  far  enfeebled  and 
broken  as  that  she  could  not  make  a  discreet  disposition  of  her 
affairs  herself,  and  that  the  will  in  question  was  devised  by 
other  persons,  and  only  assented  to  by  her  on  being  asked,  with- 
out the  power  of  understanding  it,  then  they  ought  to  find  for 
the  plaintiff. 

** Again  it  was  stated  (in  the  charge  to  the  jury)  that  though 
they  should  find  that  the  testatrix  did  possess  her  mind,  in 
such  a  degree  that  she  might  have  made  a  rational  disposition 
of  her  affairs,  yet  if  they  should  be  of  the  opinion  from  the 
whole  evidence,  that  the  will  was  written  without  any  consulta- 
tion with,  or  direction  from  her,  and  that  from  her  great  weak- 
ness and  debility  she  was  unable  to  read  the  same  as  the  plaintiff 
had  alleged,  then  it  was  incumbent  upon  the  defendant  to  prove 
that  it  had  been  fully  read  or  fully  explained  to  her,  for  with- 
out that,  though  it  might  be  her  will  in  form,  it  could  not  be  so 
in  truth  and  fact.*'    Dem  v.  Johnson,  8  Am.  Decision,  610,  611. 

''Where  a  will  is  not  read  by  or  to  the  testator,  and  it  has 
been  prepared  by  another  person  from  instructions  given  by  the 
testator,  and  is  then  signed  on  an  assurance  that  it  expresses 
what  he  desires,  if  the  language  inserted  is  not  the  language  of 
the  instructions,  and  if  it  does  not  make  in  legal  effect  the  pro- 
visions which  the  testator  apparently  desired,  it  is  not  his  will." 
Waite  V.  FrisUe,  45  Minn.,  361. 

It  is  manifest  that  the  plaintiff  has  not  brought  herself  within 
the  law  as  announced  in  these  excerpts.  There  is  not  only  no 
evidence  that  '*the  testatrix  was  so  far  enfeebled  and  broken  as 
that  she  could  not  make  a  discreet  disposition  of  her  affairs," 
but  the  evidence  is  positive  to  the  contrary.  Neither  is  any  evi- 
dence introduced  that  her  capacity  is  somewhat  doubtful.  The 
presumption  is  that  the  will  was  prepared  from  instructions 
given  by  the  testatrix  and  that  it  was  drawn  expressive  of  those 
instructions  and  was  read  to  her  and  explained.  Every  lawyer 
knows  from  his  own  experience  in  drawing  wills  that  the  will 
is  written  from  instructions  given  him  by  the  testator,  and  in- 
variably is  read  carefully  to  him  before  it  is  signed. 

In  the  case  of  Sheer  v.  Sheer,  159  111.,  591,  the  court  in  its 
opinion  says: 
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**The  rule  of  law  is,  'where  the  testator  is  shown  to  have 
executed  an  instrument  as  his  will,  being  in  his  right  mind,  and 
there  is  nothing  of  fraud  or  imposition,  it  will  be  presumed 
that  he  was  aware  of  its  contents.  The  general  rule  is,  that 
proof  of  the  testator's  signature  to  the  will  is  prima  facie  evi- 
dence of  his  having  understandingly  executed  the  same." 

The  third  clause  of  the  syllabus  in  that  case  is  as  follows : 

**A  will  prepared  at  the  request  of  a  testator,  even  under 
general  directions  and  afterwards  executed  in  the  manner  pro- 
vided by  law,  should  not  be  set  aside  on  the  ground  that  he  did 
not  understand  what  it  contained,  except  upon  clear  and  satis- 
factory proof  of  that  fact." 

Section  12063  of  the  General  Code  provides  that  "on  the 
trial  of  such  issue  the  order  of  probate  shall  be  prima  facie  evi- 
dence of  the  due  attestation,  execution  and  validity  of  the  will 
or  codicil."  The  burden  of  proof  is  thereby  cast  upon  the  con- 
testant. 

We  are  convinced  that  the  plaintiff  has  utterly  failed  in  pro- 
ducing even  a  scintilla  of  evidence  tending  to  prove  her  case  as 
the  law  requires.  Such  being  the  case,  we  are  also  clearly  of 
the  opinion  that  the  court  did  not  err  in  withdrawing  the  case 
from  the  jury  and  instructing  the  jury  to  return  a  verdict  for 
the  defendants.  It  is  so  provided  in  Wagner  v.  Wagner,  44  0. 
S.,  59,  the  second  clause  of  the  syllabus  of  which  is  as  follows: 

**In  the  trial  of  the  contest  of  a  will,  where  the  testimony 
introduced  does  not  tend  to  prove  the  issue  on  the  part  of  the 
plaintiffs  showing  incapacity  of  the  decedent  to  make  a  will 
at  the  time  the  will  was  made,  it  is  not  error  for  the  court,  at 
the  conclusion  of  the  plaintiff's  testimony,  to  direct  the  jury 
to  find  a  verdict  sustaining  the  will." 

Even  though  we  are  in  error  in  so  holding,  yet  we  must  re- 
member there  were  four  codicils  to  this  will,  and  that  Mrs.  Os- 
borne testified  that  a  few  months  after  her  mother  executed  the 
will  she  read  it  to  her  mother,  and  they  talked  together  about 
its  provisions.  "When  she  came  to  the  provision  regarding  Aunt 
Hannah  Nicholas,  her  mother  said:  '^DoUie,  I  am  very  glad 
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you  think  that  I  can  give  that  to  Aunt  Hannah,  because  I 
always  feel  that  slic  needed  the  money.  She  has  worked  hard/' 
And  when  she  came  to  her  nieces,  DoUie  and  MoUie  Price,  her 
mother  said:  *'l  always  tried  to  do  all  I  could  for  ray  sister's 
children." 

George  F.  Hart,  who  drew  up  the  second  codicil,  testifies  that 
he  **read  the  will  twice  to  the  testatrix,  item  by  item,  and 
explained  to  her  the  items  as  1  went  through,"  and  that  she 
seemed  to  comprehend  the  purport  of  the  document. 

John  Fish,  who  was  a  witness  to  the  last  codicil,  testified  that 
he  read  the  will  and  the  codicil  to  the  testatrix,  and  she  asked 
him  some  questions  on  the  will,  and  more  particularly  on  the 
last  codicil.  She  asked  me  the  effect  on  the  will  and  the  pre- 
vious codicil  to  which  it  referred. 

It  is  the  law  of  this  state  that  a  will  and  codicil  are  to  be 
taken  and  construed  together  as  parts  of  one  and  the  same 
instrument,  and  the  intent  of  the  testator  gathered  from  the 
whole.  Mack  v.  Bonner,  3  0.  S.,  369;  Black  v.  Webh,  20  0.  S., 
311. 

It  is  also  a  general  rule  of  the  law  that  a  properly  executed 
codicil,  which  is  attached  to  a  will  or  which  refers  to  it  specif- 
ically acts  as  a  republication  of  the  will  as  of  the  date  of  the 
codicil,  and  the  effect  of  republication  is  to  make  the  will  in 
legal  effect  a  valid  will  as  executed  at  the  time  of  such  republi- 
cation and  speaking  as  of  such  time.  Page  on  Wills,  Sections 
307  and  308. 

**Also,  when  a  codicil  is  written  on  the  same  piece  of  paper 
or  a  separate  one,  and  clearly  and  unmistakably  refers  to  the 
will  so  as  to  preclude  all  doubt  as  to  its  identity,  proof  of  the 
codicil  will  establish  the  will."    Frye  v.  Morrison,  159  111.,  244. 

Inasmuch,  therefore,  as  the  will  and  the  codicils  became  in 
legal  effect,  by  republication,  one  instrument  and  one  will  dating 
from  the  time  of  the  execution  of  the  last  codicil,  plaintiff  would 
scarcely  be  allowed  to  claim,  in  face  of  the  admitted  evidence, 
that  the  testatrix  did  not  understand  the  provisions  of  the  will 
because  they  were  not  explained  to  her. 
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The  decision  of  the  court  of  common  pleas  is  therefore  af- 
firmed. 


SPEaAL  CHARGES  NOT  SUBJECT  TO  COMMENT 

BY  TRIAL  JUDGE. 

Court  of  Appeals  for  Tuscarawas  County. 

Tuscarawas  County  Commissionebs  et  al  v.  Swanson  et  al.* 

Decided,  July  11,  1916. 

Charge  of  Court — Duty  of  Trial  Judge  With  Respect  to  Special  Written 
Requests  for  Instruction  of  Jury — Evidence  Immaterial  or  Irrele- 
vant. 

Special  charges  before  argument  should  be  either  given  or  refused  by 
the  trial  Judge  without  change,  modification  or  comment;  and  a 
statement  addressed  to  the  Jury  by  him  to  the  effect  that  the 
instruction  so  given  was  not  conclusive  or  more  than  a  tentative 
statement  of  the  law  which  might  be  modified  in  his  general 
charge  constitutes  error  which,  in  the  event  of  a  verdict  adverse 
to  the  party  asking  that  such  instruction  be  given,  must  be  re- 
garded as  prejudicial  error. 

E.  E.  Lindsay,  Prosecuting  Attorney,  and  Buchanan,  Reed  & 
Russell,  for  plaintiffs  in  error. 

J,  F.  Oreene,  D,  A.  Hollingsworth  and  Lynch,  Day,  Fimple  dk 
Lynch,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  and  is  prosecuted  from  the  Com- 
mon Pleas  Court  of  Tuscarawas  County,  Ohio,  to  this  court, 
where  it  is  sought  to  reverse  the  judgment  of  the  said  court  of 
common  pleas.  The  plaintiffs  in  error  were  the  defendants  in 
the  lower  court,  and  the  defendants  in  error  were  the  plaintiffs. 

The  petition  of  the  plaintiffs  below  sets  forth  three  causes  of 
action,  being  in  substance  as  follows: 

*Motion  to  direct  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  November  21,  1916. 
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First,  That  for  many  years  prior  to  March,  1909,  there  was 
a  bridge  across  the  Tuscarawas  river,  in  Warwick  township, 
Tuscarawas  county,  Ohio,  belonging  to  and  maintained  by  said 
county;  that  the  same  had  become  dangerous  for  public  travel, 
by  reason  of  decay,  etc. ;  that  it  was  condemned  for  public  travel 
by  the  county  commissioners  of  said  county;  that  said  bridge 
was  an  important  one  and  used  much  for  public  travel;  that 
plans  were  ordered  prepared  by  said  county  commissioners  for 
a  new  concrete  bridge  at  or  not  far  from  the  point  where  the 
old  bridge  stood;  that  plans  and  specifications  were  prepared  for 
a  new  bridge,  bids  advertised  for,  etc.;  that  plaintiffs  bid  on 
same,  and  being  the  lowest  bidders  were  awarded  the  contract 
for  said  new  bridge;  bonds  were  sold  as  provided  by  law,  and 
a  written  contract  entered  into  with  plaintiffs  for  the  construc- 
tion of  said  bridge  for  the  sum  of  $31,196.77;  that  plaintiffs 
executed  the  proper  bond ;  that  the  plans  and  specifications,  con- 
tract and  bond,  each  and  all  were  approved  by  the  prosecuting 
attorney  of  said  county,  and  that  everything  in  the  premises 
required  by  law  to  be  done  was  done  by  plaintiffs. 

Thereupon  the  plaintiffs  entered  upon  the  execution  thereof, 
and  obtained  a  large  quantity  of  materials  which  they  used 
therein,  and  employed  a  large  amount  of  labor  in  and  about  the 
work  of  building  and  constructing  said  bridge.  That  on  Octo- 
ber 27tli,  1909,  the  county  engineer,  Edward  Stingle,  the  agent 
oi  the  defendants,  and  who  was  authorized  to  inspect,  approve 
and  accept  said  work,  materials,  etc.,  approved  an  estimate  to  the 
amount  of  $602.52 ;  that  same  was  done  under  the  terms  of  said 
written  contract;  that  defendants  refused  to  pay  same,  and 
plaintiffs  pray  for  judgment  for  said  $602.52  at  six  per  cent, 
from  October  27th,  1909. 

Second.  Plaintiffs  pray  judgment  for  a  second  estimate  of 
$776.10  at  six  per  cent,  from  December  10th,  1909. 

Third,  That  in  addition  to  the  estimates  set  out  in  the  first 
and  second  causes  of  action  they  expended  the  sum  of  $15,000 
under  said  contract  in  and  about  the  work  and  materials  used 
and  in  the  necessary  preparation  to  carry  on  said  work;  that 
plaintiffs  were  ready  and  willing  to  carry  out  their  part  of  the 
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contract,  but  defendants  refused  to  permit  them  to  do  so,  and 
defendants  have  notified  plaintiffs  to  cease  work  upon  said  con- 
tract and  have  compelled  them  to  abandon  their  work,  and  no 
part  of  said  materials  furnished  or  work  done  by  them  has  been 
paid  for,  and  by  reason  whereof  they  pray  for  judgment  for 
$13,618.38,  with  interest  from  December  10th,  1909. 

Wherefore,  plaintiffs  ask  for  a  judgment  in  the  sum  of  $15,- 
000  with  interest. 

The  answer  admits  certain  allegations  in  the  petition,  but 
the  defendants  rely  upon  the  following  defenses: 

1.  That  the  new  bridge  was  not  being  built  at  the  particular 
point  where  the  old  bridge  stood. 

2.  That  the  plaintiffs  did  not  expend  the  money  claimed  by 
them  to  be  expended,  and  that  they  had  not  furnished  the  mate- 
rials and  had  not  done  the  work  claimed  by  them. 

3.  That  the  contract  was  not  approved  as  required  by  law, 
and  the  letting  of  same  had  not  been  properly  advertised. 

The  reply  filed  by  plaintiffs  was  in  the  nature  of  a  general 
denial  of  all  the  allegations  therein  inconsistent  with  the  allega- 
tions of  the  plaintiffs'  petition. 

Upon  these  pleadings  and  the  evidence  the  cause  was  sub- 
mitted to  a  jury,  and  a  verdict  rendered  in  favor  of  the  plaint- 
iffs in  the  sum  of  $10,663.84.  A  motion  for  a  new  trial  was 
filed,  heard  and  overruled,  and  a  judgment  entered  on  the  ver- 
dict. 

The  plaintiffs  in  error  seek  a  reversal  of  the  judgment  below 
upon  numerous  grounds,  as  set  forth  in  their  petition  in  error, 
but  in  oral  argument  their  counsel  seem  to  rely  upon  the  fol- 
lowing grounds: 

1.  That  the  trial  judge  erred  in  overruling  the  demurrer  to 
the  petition. 

2.  Because  no  handbills  had  been  circulated,  and  the  proper 
notice  had  not  been  given  of  the  fact  that  a  new  bridge  was  to 
be  constructed. 

3.  For  the  reason  that  the  bridge  was  not  constructed  at 
the  point  or  place  of  the  old  bridge. 
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4.  That  the  court  erred  in  giving  special  written  requests 
Nos.  2y  3  and  4,  before  argument,  as  requested  by  plaintiffs  be- 
low. 

5.  That  the  court  erred  in  refusing  to  give  written  reque^ 
No.  1,  before  argument,  as  requested  by  defendants. 

6.  That  the  court  erred  in  its  general  charge  to  the  jury. 

7.  That  the  verdict  of  the  jury  was  against  the  manifest 
weight  of  the  evidence. 

As  to  alleged  errors  1,  2  and  3,  we  will  say  that  this  cause 
has  heretofore  been  before  this  court  on  a  demurrer  to  the  peti- 
tion which  involved  the  same  questions,  and  the  court  having 
overruled  the  demurrer  we  do  not  think  it  necessary  to  discuss 
the  same  further  than  to  say  that  we  still  adhere  to  our  former 
holding  and  judgment  in  overruling  said  demurrer  to  the  peti- 
tion in  this  case. 

Fourth  ground  of  alleged  error,  as  to  special  written  requests 
Nos.  2,  3  and  4,  given  before  argument  at  the  request  of  the 
plaintiffs  below,  we  find  upon  examination  that  each  and  aU 
of  them  are  correct  propositions  of  law,  and  are  clearly  appli- 
cable to  the  facts  in  the  present  case,  and  the  court  committed 
no  error  in  giving  them  to  the  jury. 

In  passing,  we  will  say  that  it  is  the  duty  of  a  trial  judge, 
when  requested  to  do  so  by  either  party  before  argument,  to 
give  to  the  jury  special  written  requests  as  to  the  law  applicable 
to  the  facts  and  the  issues  to  be  determined  in  the  case,  and  if 
they  are  proper  to  be  given  they  must  be  given  without  comment 
on  the  part  of  the  court. 

From  an  examination  of  the  record  in  this  case  we  find  that 
the  trial  judge  made  comments  upon  these  requests,  and  stated 
to  the  jury  that  they  might  be  modified  by  what  he  might  say 
in  his  general  charge.    The  court  said: 

**But  I  will  charge  a  part  of  the  plaintiffs'  requests  with  the 
distinct  understanding  that  something  that  I  might  say,  and  it 
might  be  considerable,  in  the  general  charge,  that  will  be  de- 
livered to  you  after  the  argument,  must  be  taken  into  consider- 
ation in  connection  with  that  which  I  am  about  to  charge  before 
argument.    What  I  now  say  to  you,  in  charging  you  before  ar- 
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g^iimeiit,  I  want  you  to  distinctly  understand  is  not  conclusive; 
that  I  might  say  something  more  on  these  propositions,  in  addi- 
tion thereto,  that  may  considerably  modify  them  and  put  them 
in  a  new  light. '* 

After  the  court  had  given  these  special  charges  he  continued 
as  follows: 

''Now,  as  I  have  said  before,  in  what  I  might  have  to  say  in 
the  general  charge  after  argument,  some  considerable  modifica- 
tion of  this,  or  possibly  additions  thereto,  will  necessarily  creep 
in." 

We  hold  that  it  was  the  duty  of  the  court  to  give  or  refuse 
these  propositions  of  law  as  they  were  presented  to  it,  without 
any  change  or  modification,  and  without  any  reference  to  what 
the  court  might  or  might  not  do  in  its  general  charge  with  refer- 
ence to  modifying  the  same.  It  was  error  on  the  part  of  the 
court  to  comment  upon  these  propositions  of  law,  but  as  the 
error  was  against  the  prevailing  party,  it  of  course  was  not 
prejudicial. 

Coming  now  to  the  fifth  error  complained  of:  Did  the  court 
err  in  refusing  to  give  special  request  No.  1,  before  argument, 
as  requested  by  the  defendants  below! 

From  an  examination  of  this  request,  in  our  opinion  the  evi- 
dence sought  by  it  to  be  excluded  from  the  jury  was  irrelevant 
and  wholly  immaterial  to  a  proper  determination  of  the  issues 
raised  by  the  pleadings.  But  how  could  the  plaintiff  in  error 
be  prejudiced  by  the  trial  court  permitting  testimony  to  go  to 
the  jury  concerning  an  issue  or  issues  that  were  not  in  the  case  1 

Sixth  ground  of  alleged  error:  Did  the  court  err  in  its  gen- 
eral charge  to  the  jury?  We  have  examined  the  general  charge 
of  the  court  with  much  care,  and  while  we  find  some  technical 
errors,  yet  upon  the  whole  it  fully  covers  the  propositions  of 
law  applicable  to  the  facts  as  shown  by  the  evidence,  and  we 
find  no  error  therein  prejudicial  to  the  rights  of  the  plaintiff 
in  error. 

Seventh  ground  of  alleged  error:  Was  the  verdict  of  the 
jury  against  the  manifest  weight  of  the  evidence,  and  did  the 
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court  err  prejudicially  against  the  rights  of  the  plaintiffs  in 
error  in  overruling  the  motion  for  a  new  trial  and  entering  a 
judgment  on  the  verdict! 

The  bill  of  exceptions  in  this  case  contains  about  six  hundred 
pages  of  typewritten  matter,  and  we  have  spared  neither  time 
nor  labor  in  reading  the  testimony  of  the  witnesses  and  in  an 
examination  of  the  exhibits  attached  thereto,  and  we  have  done 
this  in  order  to  satisfy  ourselves  as  to  whether  or  not  the  judg- 
ment is  supported  by  sufficient  evidence,  and  we  do  not  hesi- 
tate to  say  that  we  are  fully  satisfied  that  it  is;  and  we  there- 
fore find  that  the  judgment  is  not  against  the  manifest  weight 
of  the  evidence. 

From  an  examination  of  the  whole  record  we  find  therein 
no  error  prejudicial  to  the  rights  of  the  plaintiffs  in  error,  and 
further  finding  that  substantial  justice  has  been  done  to  all 
parties  to  this  suit,  we  hold  that  the  judgment  below  should 
be  affirmed. 

Judgment  affirmed. 

Shublds,  J.,  and  PoweliL,  J.,  concur. 


CONSTRUCTION  OF  THE  OHIO  STATUTE  HAVING  REFERENCE 

TO  RAILWAY  RELIEF  ASSOCIATIONS. 

Circuit  Court  of  Holmes  County. 

The  State  op  Ohio,  on  Relation  of  D.  T.  Simpson,  Peose:- 
cuTiNG  Attorney  in  and  fob  Holmes  County,  Ohio,  v. 
The  Pennsylvania  Company  and  The  Cleveland,  Akbon 
&  Columbus  Railway  Company.* 

Decided,  April  Term,  1911. 

Railways— Voluntary  Relief  Associations  Under  Control  of  the  State 
Statute  Only  on  Roads  Doing  an  Intrastate  Business — Section  9010, 
General  Code. 

Section  9010,  General  Code,  prohibiting  railway  companies  from  main- 
taining relief  aasociations  for  the  benefit  of  employees  wherein  It 

♦AfBrmed  by  the  Supreme  Court  without  opinion.  State,  ex  rel  Simp- 
son, V.  Pennsylvania  Co.  et  al,  88  Ohio  State,  540. 
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is  stipulated  that  those  who  become  members  waive  all  right  against 
the  railway  company  to  damages  on  account  of  personal  injuries 
or  death,  should  be  so  construed  as  to  bring  it  into  harmony  with 
both  the  state  and  federal  constitutions,  and  so  construed  it  ap- 
plies only  to  such  lines  of  road  as  are  not  engaged  in  interstate 
commerce. 

D.  T.  Simpson  and  Frank  8,  Monnett,  for  plaintiflE. 
George  W.  Sharp  and  Judge  George  F,  Arrel,  contra. 

VOOBHEBS,   J. 

This  case  is  submitted  on  a  general  demurrer  to  each  defense 
contained  in  the  separate  answer  of  the  Pennsylvania  Company 
and  the  Cleveland,  Akron  &  Columbus  Railway  Company  to  the 
amended  petition. 

At  a  former  term,  this  court  held  that  the  amended  petition 
was  sufficient  to  resist  a  demurrer,  in  that  it  averred  that  the 
defendants  were  maintaining  a  certain  relief  association,  the 
rules  and  by-laws  of  which  shall  require  of  any  person  or  em- 
ployee becoming  a  member  thereof  to  enter  into  a  contract, 
agreement  or  stipulation,  directly  or  indirectly,  whereby  such 
person  or  employee  shall  stipulate  to  surrender  or  waive  any 
right  or  claim,  etc.,  contrary  to  the  provisions  of  Section  3270, 
Revised  Statutes,  as  amended.  Volume  99  Ohio  Laws,  pages  71 
and  72  (General  Code,  Section  9010). 

The  first  defense  of  the  Pennsylvania  Company  to  this  amended 
petition,  while  it  admits  that  it  is  assisting  in  maintaining  a 
voluntary  relief  association,  contains  a  general  denial  of  all  the 
'averments  and  allegations  of  the  amended  petition  in  respect  to 
the  character  of  the  relief  association  it  is  maintaining  and  as- 
sisting in  maintaining.  So  that  the  demurrer  to  this  defense 
must  be  overruled. 

The  second  defense  sets  forth  in  detail  the  incorporation  of 
the  defendant,  the  Pennsylvania  Company,  under  and  by  virtue 
of  the  laws  of  the  state  of  Pennsylvania;  that  it  is  operating 
railroads  as  a  common  carrier  through  the  states  of  Pennsyl- 
vania, Ohio,  Indiana,  and  other  states;  also,  that  the  Pennsyl- 
vania Lines  west  of  Pittsburgh  consist  of  certain  companies  who 
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have  become  associated  and  are  engaged  as  common  carriers 
since  the  year  1885,  operating  lines  of  railroads  of  the  constitu- 
ent companies ;  that  it  maintains  and  has  assisted  in  maintaining 
a  voluntary  relief  association  made  up  of  employees  of  the  con- 
stituent companies,  and  sets  forth  in  terms  the  rules  and  regu- 
lations of  the  voluntary  relief  department  with  respect  to  waiv- 
ing any  right  of  damage  in  the  event  of  injury  or  death. 

It  then  further  avers  that  all  its  employees,  including  all  mem- 
bers of  tbe  relief  association  so  maintained  by  it,  are  employed 
with  reference  to  conducting  and  forwarding  interstate  com- 
merce and  business  and  traffic,  and  such  members  are  residents 
of  the  several  states  of  Pennsylvania,  Ohio,  Indiana,  Illinois, 
West  Virginia  and  Kentucky.  And  that  the  amendment  to  Sec- 
tion 3270,  Revised  Statutes  (Section  9010,  General  Code),  is  in 
violation  of  Article  I,  Section  8,  of  the  Constitution  of  the 
United  States. 

It  will  be  seen  by  this  averment  of  the  answer  of  the  defend- 
ant which  is  admitted  by  the  demurrer,  that  the  employees  and 
members  of  the  relief  association  so  maintained  by  it  were  and 
are  engaged  in  hauling  trains  and  cars  in  interstate  commerce 
on  the  associate  railroads  constituting  the  constituent  companies 
of  the  Pennsylvania  Lines  west  of  Pittsburgh  and  their  em- 
ployees are  engaged  in  interstate  commerce  business. 

The  Congress  of  the  United  States,  under  the  authority  of 
the  Constitution  to  regulate  commerce  between  the  states,  ha« 
imdertaken  to  legislate  in  respect  to  this  identical  matter,  and 
by  Section  5  of  the  act  of  Congress  of  April  22,  1908,  has  de- 
fined the  rights  and  liabilities  of  common  carriers  by  railroads 
to  certain  of  their  employees  as  follows : 

**  Section  Five.  That  any  contract,  rule,  regulation,  or  device 
whatsoever,  the  purpose  or  intent  of  which  shall  be  to  enable  any 
common  carrier  to  exempt  itself  from  any  liability  created  by 
this  act,  shall  to  that  extent  be  void ;  provided,  that  in  any  ac- 
tion brought  against  any  such  common  carrier  under,  or  by  vir- 
tue of  any  of  the  i)rovisions  of  this  act,  such  common  carrier 
may  set  off  therein  any  sum  it  has  contributed  or  paid  to  any 
insurance,  relief  benefit,  or  indemnity  that  may  have  been  paid 
to  the  injured  employee  or  the  person  entitled  thereto  on  ac- 
count of  the  injury  or  death  for  which  said  action  was  brought.*' 
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In  the  case  of  Howard  v.  Railroad  Company,  207  U.  S.,  463, 
the  court,  in  speaking  of  another  act  then  under  review,  uses  the 
following  language : 

*'The  act,  then,  being  addressed  to  all  common  carriers  en- 
gaged in  interstate  commerce,  and  imposing  a  liability  upon 
them  in  favor  of  any  of  their  employees,  without  qualification 
or  restriction  as  to  the  business  in  which  the  carriers  or  their 
employees  may  be  engaged  at  the  time  of  the  injury,  of  neces- 
sity includes  subjects  wholly  outside  ©f  the  power  of  Congress 
to  regulate  commerce." 

Now  the  amendment  to  Section  3270,  as  passed  April  7th, 
1908  (Section  9010,  General  Code),  is  general  in  its  terms: 

**No  railroad  company  now  existing,  or  hereafter  created,  un* 
der  and  by  virtue  of  the  laws  of  this  state,  or  of  any  other  state 
or  country,  and  having  and  operating  a  line  of  railway  in  this 
state,  may  establish  or  maintain  or  assist  in  establishing  or  main- 
taining any  relief  association  or  society,''  etc. 

The  presumptioji  obtains  that  the  Legislature  of  the  state  in 
the  enactment  of  this  amendment  intended  to  enact  a  law  which 
was  not  in  violation  either  of  the  Constitution  of  the  United 
States  or  of  the  state  of  Ohio. 

If  a  statute  is  capable  of  such  construction  as  will  be  consti- 
tutional, then  it  is  the  duty  of  the  court  to  give  it  such  con- 
struction in  preference  to  a  construction  that  would  bring  it 
within  the  prohibition  of  the  Constitution.  Construing  then, 
this  amendment,  passed  April  7th,  1908,  as  being  constitutional, 
it  would  include  only  such  lines  of  railroad  as  were  not  engaged 
in  interstate  commerce,  and  this  answer  averring  that  the  de- 
fendant companies,  and  each  of  them,  were  and  are  engaged 
in  interstate  commerce,  and  that  their  employees  and  members 
of  the  voluntary  relief  association  which  they  are  maintaining 
and  assisting  in  maintaining  are  engaged  in  interstate  com- 
merce and  traffic,  the  averments  contained  in  the  second  defense 
of  the  defendant's  answer  constitute  a  good  defense  to  the 
amended  petition.  And,  therefore,  we  hold  that  the  demurrer  to 
this  second  defense  must  be  overruled. 
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The  demurrer  to  the  third  defense  of  the  answer  of  the  Penn- 
sylvania Company  is  sustained. 

What  has  been  said  in  respect  to  the  several  defenses  of  the 
Pennsylvania  Company  need  not  be  repeated  in  respect  to  the 
answer  of  the  Cleveland,  Akron  &  Columbus  Railway  Company. 
The  demurrer  to  the  first  defense  is  overruled.  The  demurrer 
to  the  second  defense  is  overruled.  The  demurrer  to  the  third 
defense  is  sustained.  Exceptions  on  behalf  of  both  parties  here- 
in may  be  entered  and  the  plaintiff  may  be  given  sixty  days  to 
plead  further  herein  if  desired. 

Shields,  J.,  and  Powelli,  J.,  concur. 
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THE  PRIMA  FACIC  CASE  PRESENTED  BY  THE  PROBATE 

OF  A  WILL. 

Court  of  Appeals  for  Hamilton  County. 

Ida  W.  Gomien,  Executrix,  etc.,  et  al  v.  Stanley 

E.  Weidemeb  et  al. 

Decided,  March  23,  1917. 

WUU — Weight  of  Evidence  on  Motion  to  Direct  a  Verdict  for  the  Con- 
testees— Physical  Ills,  Age  and  Feebleness  Not  Sufficient  to  Over- 
come the  Prima  Facie  Case,  When, 

1.  Where,  at  the  close  of  the  evidence  for  the  contestants  in  a  will  case, 

a  motion  is  interposed  to  direct  a  verdict  for  the  contestees,  the 
trial  judge  is  not  bound  by  the  scintilla  rule,  but  will  determine 
whether  the  evidence  which  has  been  offered  is  sufficient  to  coun- 
tervail the  prima  facie  case  made  by  the  order  of  probate. 

2.  The  opinion  of  witnesses  that  the  testatrix,  a  feeble  old  lady  afflicted 

by  a  number  of  physical  ailments,  was  of  unsound  mind  at  the 
time  her  will  was  executed  is  not  sufficient  to  overcome  the  prim/i 
facie  case  arising  from  probate,  where  no  facts  were  given  by  the 
witnesses  which  would  support  their  opinion  and  it  is  in  evi- 
dence that  she  always  inquired  about  her  children  and  grand- 
children and  exhibited  affection  for  them  and  recognized  her  own 
afflictions  and  conversed  in  an  intelligent  manner. 

Dolle,  Taylor,  O'Donnell  cfc  Geisler,  for  plaintiffs  in  error. 
Charles  W.  Baker  and  Stephen  W,  Jones,  contra. 

Walters,  J. 

The  court  in  considering  the  evidence  contained  in  the  record, 
as  to  whether  the  verdict  is  against  the  manifest  weight  of  the 
evidence,  is  met  with  a  different  rule  as  to  its  guidance  than 
that  which  is  applied  in  the  ordinary  civil  action  of  the  code. 

The  procedure  in  relation  to  the  contest  of  wills  is  regulated 
entirely  by  statute,  and  we  may  truly  say  is  a  special  one,  being 
contained  in  a  separate  chapter  in  the  code.  When  the  Legis- 
lature enacts  special  provisions  in  regard  to  procedure  they  alone 
govern  and  exclude  from  consideration  all  other  general  pro 
visions  on  a  related  subject. 
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Section  12083,  General  Code,  provides  that : 

''On  the  trial  of  such  issue,  the  order  of  probate  shall  be 
pHma  facie  evidence  of  the  attestation,  execution  and  validity 
of  the  will  or  codicil. '* 

Prima  facie  evidence  of  a  fact,  says  Mr.  Justice  Story,  is  such 
evidence  as  in  the  judgment  of  the  law  is  sufficient  to  establish 
the  fact,  and  if  not  rebutted  remains  sufficient  for  that  purpose. 
Crane  v.  Morris,  31  U.  S.,  598. 

Prima  facie  evidence  of  a  fact  is  such  as  establishes  the  fact, 
and  unless  rebutted  or  explained  by  the  evidence  becomes  con- 
clusive and  is  to  be  considered  as  if  fully  proved.  State  v.  Bur- 
lingame  (Mo.),  48  S.  W.,  72. 

The  order  of  the  probate  court  is  in  the  nature  of  a  judgment, 
and  when  that  is  produced  the  contestant  must  then  introduce 
his  evidence,  and  enough  of  it  to  countervail  the  prima  facte 
case ;  and  when  a  motion  is  made  by  the  defendant,  at  the  dose 
of  the  evidence  offered  by  the  contestant,  that  the  court  direct 
the  jury  to  find  for  the  defendant  because  the  contestant  has 
not  produced  enough  evidence  to   overcome   the  primxL  facie 
case  made  by  the  introduction  of  the  order  of  probate,  then  the 
trial  judge  is  at  liberty,  and  it  becomes  his  duty,  to  weigh  the 
evidence,  and  in  so  doing  he  is  not  bound  by  the  scintilla  rule. 
The  scintilla  rule  applies  only  to  the  civil  actions  of  the  code, 
and  not  to  the  special  proceedings  provided  for  in  statute  for 
the  contest  of  wills.    Schneider  v.  Retelbach,  17  N.P. (N.S.) ,  124 ; 
Kammami  v.  Kammann,  26  C.C.(N.S.),  60;  Hall  v.  Hall,  78  O. 
S.,  415;  Strick  v.  Kiss,  26  C.C.(N.S.),  456. 

Should  the  court  have  sustained  this  motion  ?  Lottie  Weidemer 
and  Mrs.  McDonough  testified  that  Mrs.  Weidemer,  the  testatrix, 
was  of  unsound  mind ;  Morris  Weidemer  says  she  was  very  feeble- 
minded. Mr.  McQuillan  says,  ''Well,  I  wouldn't  say  that  her 
mind  was  either  or  there  was  something  lacking.  Yes,  there  was 
something  lacking. ' '  Stanley  Weidemer  was  not  asked  his  opin- 
ion. Roy  Weidemer,  Celia  Weidemer,  Mrs.  Kampse,  Mi^s.  Worth- 
ington  and  ^Mrs.  Taylor  were  not  asked  for  their  opinion.  There 
is  no  witness  for  the  contestants  who  observed  her  just  before 
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or  after  the  execution  of  the  will  or  at  the  time  of  its  execution. 

The  testatrix  jnay  have  been  of  unsound  mind  and  yet  per- 
fectly capable  of  appreciating  her  surroundings,  her  relations 
and  their  deserts,  and  of  her  property. 

We  quote  here  a  synopsis  containing  all  the  material  points 
in  the  testimony  of  Lottie  Weidemer,  for  she  appears  to  be  the 
strongest  witness  for  the  contestants  and  the  other  witness  chiefly 
follow  in  her  foot-steps,  and  if  the  contestants  make  out  a  case 
to  go  to  the  jury  it  must  be  made  out  by  this  witness. 

She  states  that: 

**  Grandma  seemed  to  think  a  whole  lot  of  us  and  was  very 
affectionate,  brought  us  presents,  would  kiss,  etc.  When  grand- 
ma moved  to  Aunt  Ida's  (spring  1906)  grandma  said:  *Now  I 
live  near  you  and  it  is  easy  for  you  to  come.  You  just  take  the 
Swing  line.  You  children  must  come  out  to  see  me.'  Grandma 
was  glad  to  see  us  and  wanted  us  to  come  back  again.  Before  the 
sickness  of  1909  grandma  had  rheumatism,  but  was  able  to  walk 
around,  used  cane  and  held  on  to  things,  peeled  vegetables, 
wiped  dishes.  As  long  as  I  can  remember  her  hands  were  aw* 
fully  wrinkled,  veins  prominent." 

Grandma  always  told  her  she  had  heart  trouble  and  it  was 
hard  for  her  to  breathe,  especially  after  she  had  eaten.  Some- 
times grandma  would  say  she  had  taken  medicine  or  would  ask 
Aunt  Ida  if  it  was  time  to  take  it;  also  she  would  say,  **The 
doctor  said  he  is  going  to  give  me  this  or  that  medicine."  She 
frequently  put  her  hand  to  her  heart  and  complained  of  a  pain 
there.  Her  hearing  was  always  poor.  She  wore  glasses.  After 
sickness  grandma  said  it  was  hard  for  her  to  read  and  she  could 
not  darn  any  more.  Witness  said  her  grandma  had  dropsy  in 
her  feet  and  limbs;  would  be  bad  for  a  day,  and  swelling  go 
down  and  maybe  it  would  occur  in  a  few  months  again. 

On  the  first  visit  during  ^Irs.  W^eidemer's  sickness  in  1909 
Lottie  noticed  grandma  was  propped  up  in  a  big  easy-chair  and 
had  gotten  thinner.  She  had  not  slept  for  five  or  six  days;  did 
not  talk  much.  She  did  not  lie  down  in  bed  for  five  or  six 
weeks.  Doctors  gave  grandma  sleeping  powders  and  she  be- 
came very  drowsy  and  slept  most  of  the  time.     After  the  six 
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weeks  she  went  to  her  bedroom,  and  with  assistance  walked  to 
the  kitchen  or  out  on  the  porch.  Asked  as  to  her  memory  she 
said: 

**  Grandma  could  not  remember  things  very  well  because  when 
we  went  out  there  she  would  always  ask  us  what  we  were  doing, 
and  if  one  of  the  boys  were  not  there  and  she  would  ask  about 
him,  and  she  would  ask  about  mother.  And  maybe  we  would 
go  out  there  the  very  next  week  and  she  would  ask  the  same 
questions  over  again. 

**Then  she  would  be  telling  us  something  and  she  would  say, 
*I  can't  get  it  there'  and  then  she  would  call  Aunt  Ida  in  for 
her  to  tell  it  to  me.  And  then  she  would  start  to  tell  something 
and  stop  and  say  *I  don't  even  remember  what  I  was  saying.' 
We  would  sit  at  her  side  (one  and  one-half  years  after  the  sick- 
ness) and  talk  to  her  and  she  would  try  to  talk  to  us  some, 
and  then  maybe  we  would  be  saying  something  to  her  and  she 
would  close  her  eyes  and  nod  her  head  and  go  off  to  sleep  some- 
times. She  would  come  back  in  a  few  seconds  and  look  at  us 
and  ask  us  what  she  had  said.  Sometimes  she  would  sleep  over 
fifteen  minutes.  We  would  leave  the  room  and  grandma  would 
drowse  and  wake  up  again.  Grandma  ate  with  the  rest  of  the 
family  in  the  dining-room,  fed  herself,  and  walked  (some  one 
taking  her  arm)  from  dining-room  to  kitchen.  Grandma  com- 
plained of  being  cold,  and  although  there  was  a  stove  in  the 
room  where  she  sat  she  said,.  *  The  halls  and  bedroom  were  so 
cold.'  She  wanted  a  furnace  put  in  so  the  whole  house  would  be 
comfortable.  Furnace  was  put  in  in  1910  or  1911,  and  grandma 
told  Lottie  she  would  help  pay  for  the  furnace  because  it  was 
put  in  a  good  deal  for  her  benefit." 

Witness  present  when  grandma  gave  Maurice  his  father's 
watch  (after  July,  1909).    Then  this  occurs: 

*'Did  your  grandmother  ever  talk  to  you  about  any  business 
matters  of  any  kind  ? ' '  Answer.  *  *  Yes. "  *  *  What  did  she  say  ? ' ' 
Answer.  '*She  ^vould  tell  me  that  she  had  gotten  her  dividend 
check  and  that  she  had  given  them  to  Uncle  Lou  to  take  down, 
that  he  was  coming  out  perhaps  that  day  and  bring  the  money, 
or  she  would  say  she  had  just  gotten  them,  he  had  brought  them 
out  the  previous  Sunday,  something  of  that  sort." 

She  also  remembers  graduating  from  high  school  in  June, 
1909;  that  grandma  then  gave  her  a  gold  cross  and  Lottie 
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presented  grandma  with  her  picture  and  a  bouquet  of  flowers, 
and  that  grandma  said,  ^'She  was  glad  I  had  gotten  through  so 
well  and  she  appreciated  the  flowers  very  much  and  liked  the 
picture."  Grandma  also  gave  her  ten  dollars  in  gold  for  her 
eighteenth  birthday,  September,  1909,  and  congratulated  her. 
She  also  remembers  talking  to  grandma  about  her  school  work 
•  at  Delaware  (1910).  Also  remembers  grandma  gave  her  an 
opal  ring  for  Christmas,  1910 ;  that  grandma  told  her  she  wanted 
her  to  have  a  ring  and  that  she  (grandma)  ^'had  told  Aunt 
Ida  to  buy  it  for  me.''  Lottie  had  not  expressed  a  desire  for 
an  opal  ring,  but  wanted  grandma's  engagement  ring,  which 
grandma  had  given  to  her  daughter  Ida.  Grandma  also  had  this 
opal  ring  flxed  for  Christmas,  1911,  as  Lottie  has  lost  the  setting. 
About  this  time,  Christmas,  1911,  Grandma  received  a  **  postal 
card  shower,"  and  all  relatives^and  friends  sending  her  birthday 
cards.  Lottie  sent  her  one.  Grandma  was  pleased  with  all  the 
cards  and  showed  them  to  Lottie.  Lottie  stayed  two  days  at 
Gomien's  in  the  summer  of  1910  and  states  grandma  may  have 
peeled  some  vegetables  for  the  meal  then,  but  does  not  remember 
grandma  putting  on  all  the  things  to  cook.  Lottie  liked  to  go  to 
Gomien's  because  they  were  made  at  home.  Grandma  was 
pleased  to  see  them  and  complained  that  they  did  not  come 
oftener.  She  received  letters  from  grandma  usually  at  Christ- 
mas time  and  Lottie  wrote  grandma  letters.  Lottie  also  knows 
that  grandma  '^took  some  papers."  Grandma  did  not  read  a 
good  deal  although  she  would  have  liked  to.  Lottie  also  stated 
that  she  saw  her  grandma  peel  vegetables,  wash  dishes  and  do 
light  work  about  the  house.  Also  remembers  grandma  telling 
about  falling  in  the  kitchen.  Also  remembers  being  there  when 
Dr.  Hier  was  there  once,  but  Lottie  did  not  stay  to  hear  h;he 
conversation  between  grandma  and  the  doctor.  Grandma  al- 
ways inquired  as  to  brothers  or  mother  when  they  did  not  come 
out.  When  they  visited  grandma  they  usually  sat  next  to  her 
and  talked  to  her. 

On  cross-examination  Lottie  was  shown  one  of  her  grandma's 
letters  to  George  (Lottie's  father).  Lottie  admitted  it  was  her 
grandmother's  letter.    This  letter  was  written  January  11,  1909. 
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The  letter  refreshes  Lottie's  recollection.  She  remembers 
about  her  aunt,  Mrs.  Winterhalter,  dying  and  leaving  a  will. 
Part  of  the  letter  is  read  to  Lottie  about  the  division  of  the  es- 
tate, as  follows:  *' Lottie  and  the  boys  were  here  the  day  after 
Christmas  and  Lottie  told  us  that  they  thought  each  one  would 
get  about  $1,300.''  Thereupon  Lottie  said  **I  don't  remember 
definitely  about  telling  her  that,  but  if  she  said  so  it  was  true." 
Then  question  (reading  from  letter)  '*  *Celia  comes  in  for  that 
also,  then  she  can  pay  for  her  house. '  Do  you  remember  talking 
to  your  grandmother  about  that?"  Answer:  '*I  don't  remem- 
ber but  I  evidently  did."  Lottie  was  again  cross-examined  and 
shown  another  letter  of  her  grandmother's  (Exhibits  23  and  24) 
page  896  (envelope  postmarked  Nov.  8,  1910).  Lottie  reads 
from  this  letter :  *  *  Lottie  is  going  to  the  university  here  in  the 
city."  Lottie  then  states  that  she  started  there  in  the  fall  of 
1910.  **Q.  (Reading  from  letter.)  It  was  pretty  hard  for  Ida 
(picking  tomatoes)  going  out  every  day  and  besides  doing  her 
housework,  but  she  stood  it  fine.  She  said  she  could  not  have 
done  the  same  work  last  summer  and  she  got  fleshy  eating  toma- 
toes. Do  you  know  anything  about  that?"  Answer.  "I  don't. 
Q.  (Reading  letter)  *She  says  she  never  ate  so  many  in  her 
life.'  "  (Counsel  for  plaintiffs  objected.)  *'Q.  She  says  Lottie 
Weidemer  helped  her  to  pick  two  days";  is  that  a  fact?  An- 
swer: **It  is."  And  then  reading  from  letter  **Q.  *I  can  tell 
you  she  (Lottie)  is  a  worker  and  had  grit  enough  to  pull  her 
through  anything,  she  undertakes.'  Was  your  grandmother  of 
unsound  mind  or  not  at  the  time  she  thought  that  about  you?" 
(Counsel  for  plaintiffs  objected.)  Answer:  *'I  said  she  was 
of  unsound  mind  three  or  four  years  before  her  death."  *'Q. 
That  is  not  answering  my  question.  Was  she  of  unsound  mind 
at  the  time  she  worte  that  about  you?"  (Objection  overruled.) 
Answer :    *  *  I  think  she  was. ' ' 

Prom  this  evidence  and  that  of  other  witnesses  for  the  con- 
testants it  appears  that  the  testatrix  was  variously  afflicted.  She 
had  varicose  veins,  blue  or  white.  She  had  rheumatism  and  in- 
digestion, ller  eyesight  was  bad  and  she  wore  glasses.  She  had 
an  incipient  cataract.     She  had  heart  trouble  and  would  oc- 
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casionally  gasp  for  breath.  She  was  forgetful.  She  would 
droop  her  head  and  when  she  would  waken  would  have  forgot 
what  the  conversation  had  been.  Her  hearing  was  bad  and  she 
was  very  feeble,  physically  and  mentally.  She  had  dropsy ;  her 
limbs  and  veins  would  often  swell.  She  would  feed  herself  at 
the  table  but  the  victuals  would  fall  off  the  fork  or  knife — and 
that  would  embarrass  her.  She  sometimes  would  get  out  of  a 
chair  but  of  tener  she  would  be  assisted.  She  was  on  good  terms 
with  all  her  children  and  grandchildren,  and  would  always  in- 
quire about  them.  For  five  or  six  days  she  could  not  sleep; 
the  doctor  gave  her  a  sleeping  potion  and  then  she  slept  prac- 
tically all  the  time  for  five  or  six  days  and  nights.  She  was  al- 
ways taking  medicine. 

When  the  last  will  was  made  Ida  Gomien  went  olit  in  the 
yard.  Testatrix  helped  her  son  George  with  considerable  sums 
of  money.    In  1909  she  got  hurt.    The  will  was  made  the  30th 

of  April,  1911.    She  died  on  the day  of y  1912. 

She  always  met  her  grandchildren  with  a  kiss,  and  was  kind  and 
considerate.  On  birthdays  and  at  other  times  she  made  presents 
to  her  children  and  grandchildren. 

There  were  three  wills  made,  one  on  the  3d  day  of  August, 
1909,  one  on  April  16,  1911,  and  the  one  now  under  considera- 
tion April  30,  1911.  These  will  were  offered  in  evidence  and  are 
all  substantially  alike. 

At  the  time  these  chief  witnesses  give  evidence  concerning- 
their  grandmother  they  were  all  minors  and  children,  and  their 
testimony  in  and  of  itself  shows  that  the  testatrix  at  all  times 
knew  her  condition  and  would  speak  about  it  to  these  same 
witnesses.  She  knew  she  would  drop  off  into  a  sleep  or  be- 
come drowsy,  and  spoke  to  them  about  it.  She  would  inquire 
about  her  relatives,  asking  how  they  were  getting  along.  She 
said  she  did  not  sleep  well  at  night  and  that  is  the  reason  '^I 
am  sometimes  gileeping  in  my  chair."  She  wrote  intelligent 
letters  during  the  time  covered  by  these  witnesses. 

In  all  the  evidence  adduced  by  the  contestants  there  is  no 
fact  or  facts  testified  to  by  those  who  gave  their  opinion  that 
her  mind  was  unsound  which  would  support  their  opinion. 


184  COURT  OF  APPEALS. 

Boucher  y.  County  Commissioners.       [Vol.  27  (N.S.) 

All  these  acts  were  the  acts  of  an  old  lady  enfeebled  by  disease, 
but  they  all  show  that. she  recognized  her  afflictions  and  her 
conversation  was  always  of  an  intelligent  character,  showing 
that  she  knew  what  she  was  talking  about. 

We  are  unanimous  in  the  opinion  that  there  was  not  evi- 
dence enough  introduced  by  the  contestants  to  overcome  or 
countervail  the  prima  facie  or  presumptive  case  made  by  the  in- 
troduction of  the  will  itself ;  and  we  are  of  the  opinion  that  the 
trial  judge  should  have  sustained  the  motion  that  was  made  by 
the  defendants  at  the  close  of  the  evidence,  and  for  this  error 
the  judgment  is  reversed. 

We  might  say  that  there  is  no  evidence  in  the  record  of  un- 
due influence^  and  all  charges  in  that  respect  should  have  been 
excluded.'   Outside  of  that  the  charge  seems  to  contain  the  law. 

Proceeding  now  to  render  the  judgment  that  the  court  be- 
low should  have  rendered,  judgment  will  be  entered  for  the  con- 
testees. 

MiDDLETON,  J.,  and  Sayee,  J.,  concur. 


BMIOIL  IN  SUBMITTING  TO  JURY  ISSUES  ELIMINATED  BY 

ADMISSIONS  IN  PLEADINGS. 

Court  of  Appeals  for  Wyandot  County. 

Raynard  Boucher  v.  The  Board  op  County  Commissioners  op 

Wyandot  County. 

Decided,  June  27,  1917. 

Construction  of  Section  7563,  General  Code — Meaning  of  the  Phrase 
"Perpendicular  Wash  Bank" — Charge  of  Court. 

1.  When  a  wash  bank  Is  eight  feet  high  In  the  perpendicular — that 

is,  eight  feet  between  the  plane  of  Its  top  and  the  plane  of  Its  base, 
— it  is  then  a  perpendicular  wash  bank  within  the  meaning  of  the 
statute. 

2.  The  term  "wash  bank"  is  used  to  indicate  a  bank  with  its  top  lying 

adjacent  to  or  connected  with  the  surface  of  a  road  and  running 
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down  therefrom  to  its  base,  in  contradistinction  from  a  bank  whose 
base  is  in  the  plane  of  the  surface  of  the  road  and  running  up- 
ward. 

Benjamin  Meek,  C.  A.  Meek  and  J.  8.  Hare,  for  plaintiff  in 
error. 
F.  J.  Stalter  and  D.  C.  Parket,  contra. 

Hughes,  J. 

On  the  20th  day  of  September,  1915,  plaintiff  was  severely 
injured  while  driving  in  his  automobile  along  a  public  highway 
in  Wyandot  county.  The  machine  in  which  he  rode  was  travel- 
ing in  a  westerly  direction  along  the  north  side  of  the  highway, 
which  was  macadamized.  There  was  about  two  feet  of  dirt  be- 
tween the  macadamized  portion  of  the  road  and  the  embank- 
ment hereinafter  referred  to.  The  roadway  was  about  twenty 
or  twenty-five  feet  wide  and  at  this  place  was  bounded  on  the 
south  by  a  forty-five  degree  embankment,  running  above  the 
surface  of  the  road.  The  north  side  of  the  road  was  about 
a  forty-five  degree  embankment,  running  down  to  a  depth  of 
about  twelve  to  fifteen  feet  from  the  level  of  the  road  to  the 
base  of  the  bank.  The  south  half  of  the  roadway  was  in  as 
good  condition  as  the  north  half,  and  had  plaintiff  driven  his 
automobile  along  the  south  half  he  would  not  have  received  the 
injury  complained  of.  He  did,  however,  drive  his  machine 
along  the  north  half  and  from  some  cause  the  right-hand  wheels 
got  over  the  edge  of  the  bank,  to  the  foot  of  which  he  and  the 
auto  were  precipitated  with  great  force. 

Suit  was  brought  for  a  recovery  under  and  by  virtue  of  Sec- 
tions 7563  and  7565,  General  Code. 

Section  7563  reads  in  part  as  follows : 

**The  board  of  county  commissioners  shall  *  •  •  also 
protect  by  suitable  guard-rails,  all  perpendicular  wash  banks 
more  than  eight  feet  in  height  where  such  banks  have  an  imme- 
diate connection  with  a  public  highway  or  are  adjacent  thereto 
in  an  unprotected  condition.'' 

Section  7565  reads  as  follows: 
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''Failure  to  comply  with  the  provisions  of  the  next  two  pre- 
ceding sections  shall  render  the  county  liable  for  all  accidents 
or  damages  as  a  result  of  such  failure." 

The  trial  court  submitted  the  case  to  the  jury  at  the  close  of 
the  evidence  with  the  statement  that  the  issues  made  by  the  plead- 
ings and  the  evidence  were  four.  First,  was  the  road  in  question 
a  public  highway ;  second,  was  there,  at  the  time  of  the  alleged 
accident,  a  perpendicular  wash  bank  more  than  eight  feet  high 
immediately  connected  with  or  adjacient  to  said  highway  which 
was  unprotected  by  suitable  guard-rails  at  the  place  where  it 
is  alleged  the  injury  was  received  by  plaintiff;  third,  did  the 
plaintiff  sustain  the  injuries  complained  of  in  his  petition,  and, 
fourth,  were  the  injuries  caused  or  occasioned  by  the  negligence 
of  defendant. 

This  statement,  together  with  other  statements  in  reference 
to  these  particular  issues,  made  by  the  court  in  its  chaise,  are 
assigned  as  error. 

From  the  undisputed  evidence  and  the  admissions  in  the 
pleadings,  there  was  but  a  single  issue  left  in  this  case  for  the 
consideration  of  the  jury,  to-wit:  was  the  plaintiff  guilty  of 
negligence  which  contributed  to  the  accident ;  and  hence  the  trial 
court  was  wrong  in  submitting  the  four  issues,  since  each  and 
all  of  them  were  settled  and  determined  by  the  evidence  and 
admissions  in  the  pleadings. 

A  careful  and  exhaustive  reading  of  the  authorities  finds  no 
definition  of  a  perpendicular  wash  bank,  but  having  in  mind  the 
intention  of  the  Legislature  at  the  time  this  statute  was  origi- 
nally passed,  we  are  of  the  opinion  that  the  term  **  perpendicu- 
lar" as  used  therein,  is  to  be  considered  in  connection  with  the 
element  of  height.  That  is  to  say,  when  a  wash  bank  is  eight 
feet  high  in  the  perpendicular,  that  is,  eight  feet  between  the 
plane  of  its  top  and  the  plane  of  its  base,  it  is  then  a  perpendicu- 
lar wash  bank  eight  feet  high,  within  the  meaning  of  the  statute. 

The  term  **wash  bank,"  we  believe,  is  used  to  indicate  a 
bank  with  its  top  lying  adjacent  to  or  connected  with  the  sur- 
face of  the  road  and  running  down  therefrom  to  its  base,  in  con 
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tradistinction  from  a  bank  whose  base  is  in  the  plane  of  the 
surface  of  the  road  and  running  upward,  and  hence  from  the 
conceded  facts  and  from  the  evidence  offered  by  both  sides,  the 
bank  in  question  was  shown  to  be  a  wash  bank  more  than  eight 
feet  high  in  the  perpendicular  and  came  within  the  meaning  of 
the  statute. 

There  was,  therefore,  no  longer  a  question  of  negligence  on  the 
part  of  the  defendant  because  the  violation  of  a  statute  such 
as  this,  which  was  passed  for  the  protection  of  the  traveling 
public,  is  negligence  per  se,  and  the  trial  court  should  have  so 
charged  the  jury.  And  where  such  act  of  negligence  on  the 
part  of  the  defendant  is  the  direct  and  proximate  cause  of  an 
injury,  the  defendant  is  liable  unless  the  jury  should  have  found 
that  the  negligence  of  the  plaintiff  directly  contributed  to  his 
injury.    Schell  v.  Dubois,  Admr.,  94  0.  S.,  — . 

Without  specifically  enumerating  the  different  paragraphs  of 
the  charge,  it  is  sulBScient  to  say  that  the  trial  court  should  have 
omitted  in  it  all  those  paragraphs  referring  to  the  four  issues 
referred  to  by  him  except  in  so  far  as  it  was  his  duty  to  charge 
the  jury  that  they  must  take  and  consider  these  as  established 
facts  in  the  case  by  reason  of  the  admissions  made  in  the  plead- 
ings and  the  uncontradicted  evidence  given  in  behalf  of  both 
plaintiff  and  defendant. 

Witnesses  were  permitted  to  give  as  their  opinions  that  the 
plaintiff  could  have  driven  his  automobile  over  the  opposite  side 
of  the  road  from  which  he  did  go  with  perfect  safety,  going  at 
the  rate  of  twelve  to  fifteen  miles  per  hour.  The  condition  of 
the  road  and  all  other  facts  supporting  these  opinions  should 
have  been  given  the  jury,  and  not  the  opinions  of  the  witnesses. 
In  the  language  of  Judge  Owen  in  the  Schultz  case,  43  0.  S., 
270,  the  jurors  were  to  be  left  to  form  their  opinions  from  these 
facts  unaided  by  the  mere  opinions  of  the  witnesses. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Kinder,  J.,  and  Crow,  J.,  concur. 
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COMPENSATION  WOK.  DEPUTY  STATE  SUPERVISORS 

or  ELECTION. 

Court  of  Appeals  for  Tuscarawas  County. 

Robert  H.  Nussdorfer,  as  Auditor  op  Tuscarawas  Countt,  v. 
State  of  Ohio,  ex  rel  Upsure  D.  Miller.* 

Decided,  July  11,  1916. 

EiectioiM — Construction  of  Section  4990 — Fisping  Compensation  for 
Deputy  State  Supervisors  of  Elections — Action  Against  County — 
Necessary  Allegations  With  Reference  to  the  Fund  From  Which 
Claim  Sued  on  Should  he  Paid. 

1.  In  an  action  based  on  a  claim  against  a  county,  the  allegation  that 

there  is  money  in  the  hands  of  the  county  treasurer,  to  the  credit 
of  the  proper  fund  and  not  otherwise  appropriated  sufficient  to 
satisfy  the  claim  in  suit,  meets  the  requirements  of  the  case  with- 
out adding  that  it  has  been  appropriated  by  the  county  commis- 
sioners for  payment  of  the  particular  claim  in  question. 

2.  The  compensation  provided  for  deputy  state  supervisors  of  elections 

for  the  holding  of  primary  elections  is  two  dollars  for  each  and 
every  election  precinct  in  the  county  for  each  and  every  primary 
election  held  under  .authority  of  law. 

Edward  C.  Turner,  Attorney-General,  A.  0.  Dickey  and  E.  E. 
Lindsay,  Prosecuting  Attorney,  for  plaintiflf  in  error. 
J,  C.  Mitchell  and  Orahami  &  Stafford,  contra. 

HOUCK,  J. 

Error  to  the  Court  of  Common  Pleas  of  Tuscarawas  County. 

The  defendant  in  error  was  the  relator  in  the  court  below,  and 
the  plaintiff  in  error  was  the  respondent. 

The  record  discloses  that  the  action  below  was  based  on  a  peti- 
tion in  mandamus  seeking  to  compel  the  county  auditor  of  Tus- 
carawas county,  Ohio,  to  issue  his  warrant  on  the  county  treas- 
urer of  said  county  for  the  sum  of  $148  in  favor  of  Upsure  D. 

*Motion  to  direct  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  November  21,  1916. 
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Miller,  the  relator,  one  of  the  members  of  the  deputy  state  super- 
visors of  elections  of  said  county ;  the  said  sum  alleged  to  be  due 
him  being  for  services  rendered  in  conducting  the  primary  elec- 
tion held  on  the  25th  day  of  April,  1916. 

The  plaintiff  in  error,  the  defendant  below,  filed  a  general 
demurrer  to  said  petition  which  was  heard  by  the  trial  judge 
and  overruled,  and  the  defendant  below,  the  said  plaintiff  in 
error,  not  desiring  to  plead  further,  a  judgment  was  entered 
for  the  plaintiff  below,  granting  to  him  all  the  relief  prayed 
for  in  his  petition  and  directing  that  a  peremptory  writ  of  man- 
damus issue  ordering  and  directing  said  respondent,  Robert  H. 
Nussdorfer,  as  the  county  auditor  of  Tuscarawas  county,  Ohio, 
to  issue  his  warrant  on  the  county  treasurer  of  said  county  for 
the  sum  of  $148  in  favor  of  Upsure  D.  Miller,  the  relator. 

To  the  overruling  of  the  demurrer  and  the  entering  of  the 
judgment  in  favor  of  said  relator  the  plaintiff  in  error  prose- 
cutes error  to  this  court,  asking  for  a  reversal  of  the  judgment 
of  the  common  pleas  court. 

Counsel  for  plaintiff  in  error  urge  a  reversal  of  the  judgment 
below  upon  two  grounds: 

1.  That  the  following  allegation  in  the  petition  is  not  suffi- 
cient in  law: 

''There  is  money  in  the  county  treasurer's  hands  to  the  credit 
of  the  proper  fund,  and  not  otherwise  appropriated,  to  pay  the 
full  amount  of  relator's  claim  for  compensation." 

2.  That  there  is  no  provision  of  law  authorizing  the  com- 
pensation claimed  by  the  relator,  or  the  payment  of  same  from 
any  source. 

Coming  now  to  the  first  ground  of  alleged  error,  the  plaintiff 
in  error  contends  that  the  language  in  the  petition  is  not  suffi- 
cient in  law  to  impose  upon  the  county  auditor  the  duty  to  issue 
a  warrant  on  the  county  treasurer;  that  it  can  not  be  properly 
claimed  that  it  is  the  duty  of  the  county  auditor  to  issue  a  war- 
rant to  pay  money  out  of  the  county  funds,  unless  it  affirmatively 
appears  by  allegations  in  the  petition  that  there  is  money  in  the 
treasury  to  the  credit  of  the  fund  from  which  the  claim  is  pay- 
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able,  and  that  it  has  been  by  the  county  commissioners  appropri- 
ated for  the  payment  of  the  particular  claim  in  question. 

We  can  not  agree  with  learned  counsel  as  to  their  contention  in 
this  respect.  From  our  examination  of  the  language  used  we 
feel  that  the  allegation  in  the  petition  **that  there  is  money  in 
the  county  treasurer's  hands  to  the  credit  of  the  proper  fund, 
and  not  otherwise  appropriated,"  etc.,  is  sufficient.  All  that 
is  required  in  this  regard  is  that  the  petition  should  affirm- 
atively show  that  the  money  necessary  to  pay  the  claim  is  in 
the  county  treasury,  and  that  it  is  available  for  the  purpose  for 
which  it  is  sought  to  be  used. 

As  to  the  second  ground  of  alleged  error,  the  plaintiff  in 
error  insists  that  deputy  state  supervisors  of  elections  are  to  be 
paid  a  compensation  of  two  dollars  for  each  election  precinct  in 
the  county  for  their  services  in  conducting  all  primary  elections 
held  during  any  one  year,  and  the  defendant  in  error  as  strongly 
insists  that  they  are  to  be  paid  two  dollars  for  each  election 
precinct  in  the  county  in  conducting  each  and  every  primary 
election  required  or  authorized  by  law  to  be  held  in  such  county. 

The  parties  to  this  suit,  in  support  of  their  respective  claims, 
rely  upon  the  provisions  of  Section  4990  of  the  General  Code, 
which  is  as  follows: 

**For  their  services  in  conducting  primary  elections,  members 
of  boards  of  deputy  state  supervisors  shall  each  receive  for  his 
services  the  sum  of  two  dollars  for  each  election  precinct  in  his 
respective  county,  and  the  clerk  shall  receive  for  his  services  the 
sum  of  three  dollars  for  each  election  precinct  in  his  county,  and 
judges  and  clerks  of  election  shall  receive  the  same  compensation 
as  is  provided  by  law  for  such  officers  at  general  elections." 

The  real  question  presented  for  our  determination  is.  What  i& 
the  proper  and  correct  interpretation  of  and  construction  to  be 
placed  on  said  Section  4990  of  the  General  Code? 

It  is  the  duty  of  courts  in  construing  a  statute  to  give  effect 
to  the  intent  of  the  law-making  power,  and  seek  for  that  intent 
in  every  legitimate  way.  But,  first  of  all,  this  should  be  sought 
in  the  words  and  language  used ;  and  if  the  words  are  free  from 
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ambiguity  and  doubt,  and  express  plainly,  clearly  and  distinctly 
the  sense  of  the  framers  of  the  statute,  there  is  no  occasion  to 
resort  to  other  means  of  interpretation.  In  other  words,  the 
statute  itself,  and  the  words  and  sentences  contained  therein, 
furnish*  the  very  best  means  for  its  own  interpretation.  If  the 
sense  in  which  words  were  intended  to  be  used  can  be  clearly 
ascertained,  the  intention  thus  indicated  will  and  must  prevail. 

We  think  there  can  be  no  doubt  that  the  primary  and  general 
rule  of  statutory  construction  is  that  the  intent  of  the  law-maker 
is  to  be  found  in  the  language  that  he  has  incorporated  in  the 
statute.  He  is  presumed  to  know  the  meaning  of  words  and  the 
rules  of  grammar;  and  courts  have  no  function  of  legislation, 
but  must  construe  and  interpret  a  statute  by  means  of  the  words 
and  sentences  contained  therein. 

Counsel  for  plaintiff  in  error  maintain  that  the  construction 
of  Section  4990,  General  Code,  which  must  be  adopted  in 
this  case,  is  that  deputy  state  supervisors  of  elections  are 
entitled  to  an  annual  salary  of  two  dollars  for  each  voting  pre- 
cinct in  the  county  for  conductiing  primary  elections,  and  it  is 
not  changed  in  amount  by  reason  of  more  than  one  primary 
election  being  required  to  be  held. 

We  can  not  conceive  how  counsel  arrive  at  such  a  construction. 
They  are  assuming  that  the  statute  provides  for  an  annual  com- 
pensation, which  it  does  not  do. 

It  is  conceded  that  whatever  compensation,  if  any,  deputy 
state  supervisors  of  elections  receive  for  the  holding  of  primary 
elections  is  under  the  provisions  of  Section  4990.  We  feel  that 
it  would  be  just  as  reasonable  for  counsel  to  claim  that  under 
the  language  used  in  this  section  the  compensation  they  concede 
for  one  year  should  be  for  two  years,  because  the  statute — ^so  far 
as  language  is  concerned — is  silent  as  to  whether  or  not  the 
compensation  shall  be  for  one,  two,  or  three  years,  and  we  cer- 
tainly have  no  right  to  read  into  a  statute,  for  the  purpose  of 
construction,  any  language  that  is  not  contained  therein. 

It  seems  clear  to  us  if  the  Legislature  had  intended  that  the 
compensation  provided  in  said  Section  4990  was  to  be  for  all 
primary  elections  held  within  the  year,  that  it  would  have  in- 
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serted  therein  the  same  or  similar  language  as  is  used  in  Section 
4822,  General  Code,  to- wit,  ** during  any  year." 

Again,  it  will  be  observed  from  a  careful  examination  of  the 
language  used  in  the  statute  before  us  for  construction  that  the 
law-makers  had  in  mind,  as  the  basis  for  fixing  the  compensation 
to  be  allowed  for  services  rendered  by  deputy  state  supervisors 
of  elections,  in  conducting  primary  elections,  the  number  of 
voting  precincts  in  the  county,  and  that  the  compensation  was 
fixed  at  two  dollars  for  each  precinct,  and  it  was  so  made  with- 
out any  reference  to  time.  Therefore,  in  view  of  these  facts, 
and  giving  to  t^ie  language  used  its  plain  and  simple  meaning, 
we  hold  that  it  was  intended  by  the  Legislature  that  deputy 
state  supervisors  of  elections  for  holding  primary  elections 
should  be  paid  two  dollars  for  each  election  precinct  for  each 
and  every  primary  election  held  under  authority  of  law. 

The  section  of  the  General  Code  under  consideration  is  not  as 
clear  and  explicit  as  it  might  be,  but  we  are  to  construe  the  lan- 
guage therein,  giving  to  the  words  therein  their  ordinary  and 
popular  meaning,  and  thereby  give  a  sensible  and  intelligent 
construction  to  every  part  of  the  same,  to  avoid  absurd  and  un- 
just consequences,  and,  if  possible,  so  as  to  make  it  valid  and 
effective,  thus  carrying  out  the  intention  of  the  Legislature. 

When  the  Legislature,  within  its  powers  given  it  by  our  Con- 
stitution, has  enacted  a  statute,  and  fixed  the  rights  of  the  peo- 
ple thereunder,  it  is  not  within  the  province  of  a  court  to  de- 
clare a  different  policy  or  attach  different  rights.  In  this  mat- 
ter the  law-making  body  is  supreme,  and  it  is  presumed  that  it 
will  pass  no  unjust  or  unwise  laws.  If  the  statute  under  con- 
sideration is  unwise,  unjust,  or  does  not  meet  with  popular 
approval,  the  remedy  is  with  the  people  and  the  Legislature,  and 
not  with  the  courts. 

It  therefore  follows,  from  what  we  have  already  said,  that  we 
are  of  the  opinion  that  the  judgment  of  the  common  pleas  court 
is  right,  and  should  be  affirmed. 

Judgment  affirmed. 

Shields,  J.,  and  Powell,  J.,  concur. 
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DESCENT  or  PROPERTY  TO  CHILD  OF  ADOPTED 

DAUGHTER. 

Court  of  Appeals  for  Lucas  County. 

Kroff  v.  Amrubin  £T  al.* 

Decided,  June  21,  1915. 

Descent  and  Distribution — Child  of  Adopted  Daughter — May  Inherit 
by  Representation  from  Intestate  Adopting  Orand^parents. 

If  an  adopted  child  die  during  the  lifetime  of  the  adopting  parents, 
leaving  a  child  as  survivor,  such  surviving  child  stands  in  tiie 
place*  of  the  parent  and  inherits  by  representation  from  the  adopt- 
ing parents  who  die  intestate,  the  same  as  if  a  grandchild. 

Allen  J.  Seney,  for  plaiutiiT  in  error. 
Amos  L,  Conn,  contra. 

RlCElARDS^  J. 

The  action  is  one  in  partition  and  involves  the  determination 
of  but  one  legal  question.  This  question  of  law  was  raised  by 
a  demurrer  to  the  petition,  which  was  sustained  by  the  court  of 
common  pleas,  and  a  final  judgment  rendered  against  the 
plaintiff.  The  facts,  so  far  as  necessary  to  a  determination  of 
the  question,  may  be  briefly  stated. 

On  November  4,  1876,  Simon  Fearsettle  and  Otilley  Fearset- 
tle  duly  adopted  a  female  child  named  Mattie  Stein.  In  the 
course  of  time  Mattie  married  one  Fred  Hamley,  and  to  them 
a  child,  named  Hester  Hamley,  was  born  as  the  issue  of  such 
marriage.  On  February  22,  1912,  Mattie  died  intestate,  leav- 
ing, surviving  her,  a  husband  and  said  child  and  her  foster 
parents,  Simon  and  Otilley  Fearsettle.  The  foster  parents  die<l 
intestate  in  1914,  leaving  certain  real  estate  to  which  the  plaint- 
iff, Frederick  C.  Kroff,  a  half-brother  of  Simon  Fearsettle, 
claims  title  by  descent. 

^  Afflrmed,  Kroff  v.  Amrhein  et  ah  94  CMiio  State,  282. 
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The  sole  question  in  this  ease  is  whether  this  real  estate  would 
descend  to  the  child  of  the  adopted  daughter,  Mattie,  or  pass 
to  the  brothers  and  sisters  of  the  adopting  parents. 

If  Mattie  had  survived  her  adopting  parents,  doubtless  no 
question  would  have  existed  but  that  she  was  the  heir  under 
and  by  virtue  of  the  provisions  of  Section  8030,  General  Code. 
That  section,  referring  to  an  adopted  child,  contains  the  fol- 
lowing provision : 

**Such  child  shall  be  the  child  and  legal  heir  of  the  person 
so  adopting  biin  or  her,  entitled  to  all  the  rights  and  privileges 
and  subject  to  all  the  obligations  of  a  child  of  such  person  be- 
gotten in  lawful  wedlock.*' 

It  is  said,  however,  that  by  reason  of  the  fact  that  the  adopted 
daughter  Mattie  died  before  the  adopting  parents,  her  chDd 
can  not  inherit  fram  the  adopting  parents.  This  precise  (ques- 
tion has  not  been  determined  by  any  reported  decision  in  Ohio 
and  we  find  but  five  decisions  in  other  states. 

The  earliest  of  these  is  by  the  Supreme  Court  of  Georgia 
in  1874,  in  Pace,  Admr,,  ct  al  v.  Klink,  Admr,,  et  al,  51  6a., 
220,  where  it  was  held  that  in  a  case  where  the  adopted  son  died 
before  the  adopting  parents,  leaving  children,  his  children 
stockl  in  the  place  of  and  represented  the  father  and  took  the 
estate  which  he  would  have  taken  if  living. 

The  qviestion  next  arose  in  Kentucky  in  1887,  and  the  deci- 
sion may  be  found  in  Power,  etc,  v.  Hafley,  85  Ky.,  671,  where 
it  ifl  held  that  if  an  adopted  child  dies,  leaving  children,  before 
the  adopting  parent,  these  children  inherit  as  if  they  were 
grrandchildren  of  the  adopting  parent. 

In  3S95  the  qu<?stion  was  determined  in  Kansas  in  the  case 
oVGmy  \\  Jlolme^,  57  Kans.,  217;  33  L.  R.  A.,  207.  In  that 
case,  where  the  adopted  daughter  died  before  the  adopting  par- 
ent, it- was  held  that  the  heirs  of  the  adopted  daughter  would 
inherit  thr6ngh  hcr  a  share  of  the  estate  of  the  deceased  adopt- 
ing parent  ^  just  as  if  she  were  a  daughter  of  such  parent  by 
blood. 

The  question  arose  in  the  Supreiiie  Court  of  Vermpnt  in  1911, 
and  was  simihirlv  deciclod,  in  the  case  of  In  re  Walesworth's 
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Estate,  85  Vt,  322;  37  L.  R.  A.  (N.  «.),  849.  The  court  re- 
views all  the  earlier  decisions,  finding  there  were  but  the  three 
already,  cited  and  reaches^  conclusion  that  in  no  other  reported 
case  has  a  like  question  been  determined,  and  that  there  is  nO 
diversity  of  decision.  The  statutes  of  the  various  states  where 
the  above  decisions  were  rendered,  relating  to  the  descent  and 
distribution  of  property  to  adopted  children,  arc  quite  similar 
in  all  material  respects  to  the  statutes  on  that  subject  in  Ohio. 

Since  the  decisions  just  cited,  the  question  has  come  before  the 
Court  of  Civil  Appeals  of  Texas,  and  was  there  determined  in 
1914,  a  conclusion  being  reached  which  is  entirely  in  accord 
with  the  ones  above  cited.  The  Texas  case  is  that  of  Ilarle  et 
al  v.  Ilarle ,  166  S.  W.  Rep.,  674. 

We  cite  also  109  Am.  St.  Rep.,  676,  and  118  Am.  St.  Rep., 
684.  In  both  of  these  latter  citations  oxteiihive  notes  may  be 
found  in  which  the  editor  reaches  the  same  cojiclnsion  as  \vas  ar- 
rived at  in  the  cases  cited. 

The  interesting  question  is  very  clearly  and  convincingly  dis- 
cussed in  1  Ruling  Case  Law,  614,  and  the  conclusion  there 
reached  is  expressed  in  the  following  language : 

**If  an  adopted  child  dies  during  the  life  of  its  adopting  par- 
ent, leaving  children,  such  children  are  for  most,  if  not  all,  pur- 
poses regarded  as  natural  grandchildren  of  the  adopting  par- 
ent, and  are  entitled  to  represent  their  parent  and  to  receive 
from  the  estate  of  his  adopting  parent  what  he  would  have  been 
entitled  to  receive  had  he  lived  until  after  such  parent's  death.'' 

To  the  same  eflFect  is  the  conclusion  of  the  learned  editors  as 
found  in  1  Corpus  Juris,  1401,  and  notes. 

It  is  provided  in  Sections  8573  and  8574,  General  Code,  which 
covers  the  descent  of  real  estate,  however  the  title  may  have  been 
derived,  that  it  shall  go  first  to  the  children  of  the  intestate  or 
their  legal  representatives,  and  Sections  8029  and  8030,  General 
Code,  make  the  adopted  child  the  child  and  legal  heir  of  the 
adopting  parent ;  it  is  perfectly  clear  then  that  under  these 
sections  of  the  statutes  of  our  state  the  child  of  the  adopted 
daughter,  Mattie,  is  entitled  to  take  the  same  estate  by  repre- 
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sentation  that  her  mother  would  have  received  had  she  been  liv- 
ing at  the  time  of  the  death  of  her  adopting  parentg. 

It  was  held  in  Smith  et  al  v.  Hunter,  Trustee,  86  Ohio  St.^ 
106,  that  the  devise  of  a  remainder  to  the  '* heirs  at  law"  of  a 
beneficiary  for  life,  would  include  an  adopted  child  of  the  bene- 
ficiary. 

Counsel  for  plaintiif  relies  on  Lathrop  et  al  v.  Young  et  al, 
25  Ohio  St.,  451 ;  Vpson,  Admr,,  v.  ^ohle  et  al,  35  Ohio  St.,  655, 
and  Phillips,  Exr,,  v.  McConica,  Odn,,  59  Ohio  St.,  1.  We  find 
nothing  in.  these  cases  in  conflict  with  the  conclusion  herein 
reached. 

The  first  case  did  not  in  any  sense  involve  the  descent  of  prop- 
erty to  or  from  an  adopted  child,  nor  the  children  of  an  adopted 
child. 

The  second  case  involved  the  descent  of  property  of  an 
adopted  child,  and  it  was  held  that,  if  such  child  die  intestate, 
the  property  of  the  child  would  pass  to  the  natural  mother  to 
the  exclusion  of  the  adopting  parents  and  their  children  born 
in  lawful  wedlock. 

The  last  case  decides  only  that  where  a  legatee  dies  before 
the  testator  the  legacy  lapses  unless  the  legatee  was  a  child  or 
other  relative  of  the  testator  and  left  issue  surviving,  and  that 
an  adopted  child  is  not  such  issue.  The  case  further  holds  that 
an  adopted  child  can  not  inherit  through  the  adopting  parent, 
from  the  ancestors  of  such  adopting  parent.  The  conclusion 
reached  by  the  court  necessarily  follows  from  the  fact  as  stated 
in  the  opinion  on  page  9,  that  the  statute  does  not  make  the 
adopted  child  the  heir  of  the  ancestors  of  its^  adopter,  and  the 
right  of  the  adopted  child  to  inherit  can  not  be  extended  be- 
yond where  the  statute  has  fixed  it.  The  vital  distinction  be- 
tween that  case  and  the  one  at  bar  is  that  the  statutes  do  make 
the  adopted  child  a  child  and  heir  of  the  adopting  parent,  and 
do  provide  that  property  shall  descend  not  only  to  children  but 
to  their  legal  representatives.  We  are  entirely  in  accord  with 
the  following  statement  from  the  opinion  of  the  learned  trial 
judge  in  the  instant  ease: 

**It  can  not  be  denied  that  if  the  adopting  parents  had,  at 
the  time  of  the  adoption,  natural  children  who  survived  them,  or 
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had  children  bom  to  them  after  the  adoption  who  survived 
them,  that  the  adopted  child  would  be  co-heir  with  such  natural 
children,  with  like  and  equal  power  of  inheritance  from  her 
adopting  parents,  for  the  reason  that  the  jus  representationes 
attaches  as  fully,  under  our  statute  of  adoption,  to  the  adopted 
child  as  to  the  natural  children.'' 

By  force  of  the  statutes  above  cited  the  child  of  Mattie  be- 
came the  grandchild  of  the  adopting  parents,  and  as  such  was 
entitled  to  take  by  representation  the  estate  which  her  mother 
would  have  taken  if  she  had  been  living  at  the  time  of  the  death 
of  the  adopting  parents. 

Judgment  affirmed. 

CniTTENDEN,  J.,  and  Kinkade,  J.,  concur. 


ILLEGAL  EXPENDITURKS  BY  CANDIDATE  INVALIDATES 

HIS  ELECTION. 

Court  of  Appeals  for  Summit  Ck)unty. 
James  J.  Baker  v.  Lewis  D.  Slusseb.* 

Decided,  AprU  27,  1917. 

Electiims — Construction  of  Section  29,  Corrupt  Practices  Act— Election 
of  Probate  Judge  Rendered  Void  by  Violation  of  Said  Act — Convic- 
tion Not  Necessary  for  Invalidation  of  Election. 

1.  The  provision  of  the  corrupt  practices  act,  which  permits  an  ez< 
penditure  of  five  dollars  for  each  one  hundred  votes  cast  in  ex- 
cess of  five  thousand  at  the  last  preceding  state  election,  is  not 
supplementary  to  the  fixed  maximum  sums  named  earlier  in  the 
act  OS  the  amounts  which  may  be  expended  by  candidates  for 
the  several  offices  designated,  and  the  expenditure  by  a  candidate 
for  probate  Judge  of  a  sum  in  excess  of  five  hundred  dollars  is  in 
violation  of  that  act. 


^Reversing  Baker  v.  Slusser,  19  N.P.(N.S.),  523. 
^Judgment  of  the  Court  of  Appeals  reversed  and  that  of  the  Ck)mmon 
Pleas  affirmed  by  the  Supreme  Court  without  opinion,  July  3,  ldl7. 
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2.  A  prior  conviction  under  the  corrupt  practices  act  is  not  requisite 
to  a  Judgment  invalidating  the  election  of  one  shown  to  have  been 
guilty  of  expending  an  unlawful  amount  of  money  in  promoting 
his  candidacy,  but  the  fact  of  such  violation  itself  renders  the 
election  void,  and  a  court  will  so  declare. 

8.  A.  Decker,  for  plaintiff  in  error. 
Musser,  Kimber  &  Huffman,  contra. 

LlEOHLEY,  J. 

Error  to  the  court  of  common  pleas. 

At  the  August,  1916,  primaries,  defendant  in  error,  Slusser, 
was  a  candidate,  with  others,  for  the  office  of  probate  judge  of 
said  county.  He  received  the  highest  number  of  votes  and  was 
declared  to  be  the  nominee. 

Subsequently  and  Mdthin  the  required  time,  he  filed  his  state- 
ment of  expenditures  with  the  deputy  state  supervisors  of  elec- 
tions, showing  an  outlay  of  $746.47. 

His  name  appeared  upon  the  ballot  used  by  the  voters  at  the 
November,  1916,  election  as  a  candidate  for  probate  judge,  with 
others.  At  said  election  he  received  the  highest  number  of  votes. 
Subsequent  to  the  election,  but  not  within  the  required  time, 
he  filed  his  verified  statement  of  expenses  of  said  election  with 
the  board  of  elections,  showing  an  additional  outlay  of  $251.09. 
Thereupon  the  board  of  elections  declared  him  elected  probate 
judge  and  issued  to  him  a  certificate  of  election.  From  this  ac- 
tion of  the  board  the  plaintiff  in  error,  as  contestor,  under  favor 
of  Sections  5148  to  5153,  General  Code,  perfected  an  appeal  to 
the  common  pleas  court,  with  the  object  of  contesting  the  elec- 
tion of  defendant  in  error,  the  contestee,  upon  the  claim  that 
the  amounts  expended  by  said  contestee  are  in  excess  of  the 
amount  allowed  by  law  to  be  expended  for  the  purpose  of  pro- 
moting and  securing  his  election  as  probate  judge,  under  Sec- 
tion 5175-29,  General  Code. 

The  trial  of  the  appeal  in  the  common  pleas  court  resulted  in 
a  dismissal  thereof,  from  which  judgment  of  dismissal  error 
is  prosecuted  to  this  court. 

It  is  claimed  by  the  contestor  that  the  court  below  erred  in 
the  following  particulars: 


COURT  OF  APPEALS.  199 


1917.]  Summit  County. 


1st.  In  sustaining  the  claim  of  contestee  that  the  expenditure 
of  said  sums  was  not  a  violation  of  Section  5175-29,  Oeneral 
Code. 

2d.  That  under  the  provisions  of  the  act  itself  a  judgment 
to  the  effect  that  his  election  was  invalidated  could  only  be  predi- 
cated upon  a  prior  conviction  under  Section  13323-1,  Gteneral 
Code. 

Section  26  clearly  has  for  its  purpose  the  enumeration  of  the 
various  things  for  which  money  may  be  expended  by  a  candidate, 
directly  or  indirectly,  in  promoting  his  candidacy.  Section 
29  of  the  act,  by  its  express  terms,  refers  to  Section  26  and 
clearly  has  for  its  purpose  the  limitation  of  the  amount  which 
may  be  expended  by  a  candidate  directly  or  indirectly  upon  the 
matters  and  things  enumerated  in  Section  26.  Said  Section  29 
reads  as  follows: 

**The  total  amount  expended  by  a  candidate  for  a  public 
office,  voted  for  at  an  election,  by  the  qualified  electors  of  the 
state,  or  any  political  subdivision  thereof,  for  any  of  the  pur- 
poses specified  in  Section  26  of  this  act,  for  contributions  to 
political  committees,  as  that  term  is  defined  in  Section  1  of  this 
act,  or  for  any  purpose  tending  in  any  way,  directly  or  indi- 
rectly, to  promote  or  aid  in  securing  his  nomination  and  elec- 
tion, shall  not  exceed  the  amount  specified  herein;  by  a  candi- 
date for  governor,  the  sum  of  five  thousand  dollars ;  by  a  candi- 
date for  other  state  elective  offices  the  sum  of  two  thousand  five 
hundred  dollars;  by  a  candidate  for  the  office  of  representative 
in  Congress  or  presidential  elector,  judge  of  the  court  of  appeals, 
the  sum  of  two  thousand  dollars;  by  a  candidate  for  the  office 
of  state  senator,  the  sum  of  three  hundred  dollars  in  each  county 
of  his  district;  by  a  candidate  for  judge  of  common  pleas,  pro- 
bate or  insolvency  court,  the  sum  of  five  hundred  dollars ;  by  a 
candidate  for  the  office  of  state  representative  the  sum  of  three 
hundred  and  fifty  dollars;  by  a  candidate  for  any  other  public 
office  to  be  voted  for  by  the  qualified  electors  of  a  county,  city, 
town  or  village,  or  any  part  thereof,  if  the  total  number  of 
votes  cast  therein  for  all  candidates  for  the  office  of  governor 
at  the  last  preceding  state  election,  shall  be  five  thousand  or 
less,  the  sum  of  three  hundred  dollars.  If  the  total  number  of 
votes  cast  therein  at  such  last  preceding  state  election  be  in  ex- 
cess of  five  thousand,  the  sum  of  five  dollars  for  each  one  hun- 
dred in  excess  of  such  number  may  be  added  to  the  amoonts 
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above  specified.  Any  candidate  for  a  public  ofiSce  who  shall  ex- 
pend for  the  purpose  above  mentioned  an  amount  in  excess 
of  the  amounts  herein  specified  shall  be  guilty  of  a  corrupt 
practice." 

Certain  public  offices,  state,  district  and  county,  are  specifically 
mentioned  and  a  limitation  of  the  sum  of  money  that  may  be 
expended  by  any  candidate  therefor  placed  opposite  each.  It 
is  claimed,  however,  that  although  the  sum  fixed  for  a  candidate 
for  the  office  of  probate  judge  is  $500,  that  the  provision  permit- 
ting the  expenditure  of  $5  per  one  hundred  when  the  total  vote 
was  more  than  5,000  at  the  last  preceding  state  election,  is  sup- 
plementary to  the  specific  provision.  After  offices  and  amounts 
are  named,  it  will  be  noticed  that  the  section  reads  ''all  candi- 
dates for  any  other  public  office  to  be  voted  for  by  the  qualified 
electors  of  a  county,  city,  town  or  village,  etc.''  This  language 
can  convey  no  other  meaning  than  it  would  if  it  had  after  the 
word  ''other"  the  words  "than  those  above  mentioned." 

Next  it  is  claimed  that  the  next  to  the  last  sentence  of  the 
section  beginning  with  the  word  "if,"  in  view  of  the  fact*  that 
the  word  "amounts"  is  used,  indicates  that  the  intention  of  the 
Legislature  was  to  permit  the  additional  sum  of  $5  per  hundred 
to  be  expended  for  election  purposes  over  and  above  the  sums 
specifically  named.  If  this  claimed  construction  is  right,  neces- 
sarily the  sentence  qualifies  the  entire  preceding  sentence.  That 
method  of  calculating  would  permit  a  candidate  for  Qovemor 
to  expend  about  $37,000;  a  candidate  for  this  court  over  $10,- 
000;  a  candidate  for  secretary  of  state,  a  two-year  term,  about 
$35,000,  which  is  several  times  his  salary  for  the  term ;  a  candi- 
date for  common  pleas  judge  in  Cuyahoga  county  over  $6,000. 
Can  it  be  possible  that  the  Legislature  intended  to  put  such 
sinews  of  war  in  the  hands  of  a  non-partisan  judiciary  for  the 
purposes  of  political  strife  which  would  necessarily  attend  the 
expenditure  thereof  by  the  various  candidates  for  judge?  We 
think  that  this  construction  is  in  conflict  with  the  apparent  in- 
tention of  the  Legislature  in  enacting  the  corrupt  practice  act, 
viewed  with  reference  to  the  trend  of  public  sentiment  of  late 
years  which  eventuated  in  the  enactment  of  the  non-partisan 
judiciary  laws. 
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We  think  the  sentence  of  Section  29  last  above  referred  to 
qualifies  only  the  language  after  the  last  semicolon  and  only 
those  offices  and  the  amounts  that  may  be  expended  by  candi- 
dates for  those  offices  which  have  not  been  specifically  mentioned 
and  opposite  which  no  specific  amount  has  been  fixed  by  the 
Legislature  in  the  act.  In  short,  we  think  that  by  law  the  con- 
testee  was  obliged  to  confine  his  expenditures  at  or  below  the 
sum  of  $500. 

The  act  was  upon  the  statute  books  at  all  times  while  contestee 
promoted  his  candidacy.  It  was  then  the  law  of  the  state  and 
he  was  obliged  to  observe  its  provisions.  His  attention  was 
expressly  called  to  the  act  a  short  time  after  the  primaries.  He 
then  prepares  a  brief  and  mails  a  copy  to  the  voters  seeking  to 
justify  the  violation.  Can  he  be  permitted  to  take  advantage 
of  hia  own  wrong?  He  then  proceeded  to  expend  a  further 
sum  at  the  election  in  the  promotion  and  furtherance  of  his 
candidacy.  We  regard  the  expenditure  of  the  total  sum  of  over 
$1,000  at  the  election  before  mentioned  as  constituting  a  viola- 
tion of  the  corrupt  practice  act. 

It  is  urged,  however,  that  even  though  the  expenditure  of 
this  sum  amounts  to  a  violation  of  the  corrupt  practice  act,  it 
does  not  woilc  an  invalidation  of  his  election,  for  the  reason  that 
Section  29  which  he  violated  does  not  expressly  provide  that  a 
violation  of  it  invalidates  the  election ;  that  Section  26  only  pro- 
vides for  invalidation  of  the  election  for  a  violation  of  its  pro-' 
visions. 

It  will  be  observed  that  Section  29  expressly  refers  to  Section 
26  of  the  act.  Section  26  enumerates  for  what  money  may  be 
spent.  Section  29,  expressly  referring  to  Section  26,  provides 
how  much  may  be  spent.  Section  29  must  be  read  with  reference 
to  Section  26.  And  one  who  admits  expending  a  sum  in  excess  of 
that  amount  permitted  under  Section  29  for  the  purposes  ex- 
pressed in  Section  26,  is  guilty  of  corrupt  practice,  and  under 
the  provisions  of  Section  26,  invalidates  his  election. 

It  is  further  urged  that  proceedings  must  be  had  under  Sec- 
tion 13323-1,  resulting  in  conviction  of  corrupt  practice,  as  a 
condition  precedent  to  the  invalidation  of  the  election  therefor. 
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We  think  that  all  claims  made  in  respect  to  this  assignment  of 
error  are  completely  answered  in  the  case  of  Prentiss  v.  Ditmer, 
93  0.  S.,  314,  at  page  323,  et  seq. 

This  section,  now  a  part  of  the  criminal  code,  was  in  fact 
Section  32  of  the  corrupt  practice  act,  and,  as  stated  in  the  opin- 
ion in  Prentiss  v.  Ditmer,  supra,  the  Legislature  evidently  in- 
tended to  provide  two  distinct  remedies.  If  a:  candidate  violates 
Section  29  in  and  about  the  promotion  and  furtherance  of  his 
candidacy  and  election,  he  thereby  invalidates  his  election,  and 
the  remedy  is  a  contest  of  the  election,  the  proceedings  had  in 
the  instant  case.  In  this  case  it  is  admitted  that  over  $1,000 
was  spent,  and  we  hold  that  that  expenditure  amounted  to  a 
corrupt  practice  on  the  part  of  the  contestee ;  that  the  same  in- 
validated his  election ;  that  he  was  not  and  is  not  the  duly  elected 
probate  judge  of  Summit  county,  Ohio ;  that  under  the  circum- 
stances in  this  case  no  prior  conviction  is  necessary  as  a  condi- 
tion precedent  to  a  judgment  of  invalidation  of  the  election. 

For  the  reasons  given,  said  election  is  held  to  be  invalid ;  that 
said  contestee,  Lewis  D.  Slusser,  has  no  right  and  title  to  the 
office  of  probate  judge,  and  a  judgment  of  ouster  is  hereby  en- 
tered. The  costs  are  assessed  against  contestee,  defendant  in 
error. 

Geant,  J.,  and  Carpenter,  J.,  concur. 
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LIAMLITY  POR  INJURY  FROM  AUTONOIULE  TRAVELING 

AT  EXCESSIVE  SPEED. 

Ck>urt  of  Appeals  for  Fayette  County. 
Allen  v.  Smith. 

Decided,  May  17,  1916. 

Negligence  per  ae — Where  Speed  Law  Was  Violated  hy  AutOTtiobile 
and  Accident  Occurred — Provisions  of  Section  SJ^90,  Revised  Stat- 
uteSf  Applied — Charge  of  Jury — Duty  of  Vehicles  Meeting  on  Roads, 

1.  Violation  of  the  state  law  limiting  the  rate  of  speed  for  motor 

vehicles  to  twenty  miles  per  hour  upon  public  highways,  is  negli- 
gence per  se, 

2.  Section  3490,  Revised  Statutes,  requiring  automobiles  and  motor 

vehicles  when  meeting  carriages  and  vehicles  to  give  two-thirds 
of  the  road,  is  valid  and  should  be  applied  at  least  in  all  cases 
where  the  roadway  is  of  sufficient  width  to  permit  its  applica- 
tion with  safety. 

3.  In  a  case  where  the  evidence  shows  ample  width  of  road  to  per- 

mit the  passage  of  vehicles,  a  charge  to  the  Jury  that  it  was  the 
duty  of  the  defendant  on  meeting  plaintifT  to  give  the  statutory 
portion  of  the  road,  "if  he  could  do  so  with  safety  to  himself  and 
the  others  then  traveling  with  him,"  is  misleading  and  erroneous. 

John  Logan  and  H.  H.  Sanderson,  for  plaintiff  in  error. 
Post  &  Reid,  contra. 

Allread,  J. 

On  February  5, 1910,  Prank  M.  Allen  brought  the  original  ac- 
tion for  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  T.  T.  Smith,  in  oper- 
ating his  automobile.  The  accident  complained  of  occurred  upon 
the  public  highway  December  2,  1909.  Plaintiff  with  a  horse  and 
buggy  approached  from  one  direction  and  defendant  with  his 
automobile  from  the  opposite  direction.  Plaintiff's  horse  took 
fright  as  the  automobile  passed,  resulting  in  the  upsetting  of  the 
buggy  and  the  injury  to  plaintiff. 
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Before  issues  were  joined  by  the  pleadings  the  case  was  taken 
to  the  Supreme  Court,  which  reversed  the  judgments  of  the  lower 
courts  and  remanded  the  case  for  trial,  accompanying  its  decision 
with  the  opinion  appearing  in  84  Ohio  St.,  283. 

The  negligence  charged  against  the  driver  of  the  automobile, 
briefly  stated,  consisted  of: 

1.  Speed  in  excess  of  twenty  miles  per  hour. 

2.  Failure  to  give  two-thirds  of  the  road. 

3.  Excessive  speed  and  failure  to  use  due  care  under  the 
circumstances. 

The  answer  contained  a  denial  of  negligence  and  a  charge  of 
contributory  negligence. 

The  case  waa  tried  to  the  court  and  jury,  resulting  in  a  ver- 
dict and  judgment  for  the  defendant. 

A  motion  for  a  new  trial  having  been  overruled,  a  bill  of  ex- 
ceptions was  taken  and  the  case  brought  to  this  court  upon  peti- 
tion in  error. 

The  trial  court,  in  the  general  charge,  gave  the  following : 

''While  the  driving  of  an  automobile  at  a  greater  rate  of 
speed  than  twenty  miles  an  hour  is  in  violation  of  the  statute 
of  this  state  and  would  subject  the  offender  to  criminal  prosecu- 
tion, still  driving  above  the  prescribed  rate  of  speed  is  not  negli- 
gence of  such  character  as  of  itself  to  create  a  liability  in  dam- 
ages; proof  of  driving  a  motor  vehicle  at  a  greater  rate  of  speed 
than  allowed  by  statute  is  competent  to  be  considered  by  the 
jury  in  connection  with  all  the  other  proofs  as  tending  to  show 
negligence.  So  that  if  you  find  from  the  evidence  that  at  and 
immediately  before  the  instant  of  passing  Allen's  vehicle,  Smith 
was  driving  in  excess  of  the  statutory  rate  of  speed,  you  should 
consider  and  give  the  fact  such  weight  toward  establishing  the 
charge  of  negligence  against  Smith  as  you  deem  it  entitled  to  in 
view  of  all  the  testimony  in  the  case." 

This  instruction  is  erroneous  in  view  of  the  recent  case  of 
Schell  V.  DuBois,  Admr.,  94  Ohio  St.,  93. 

The  violation  of  the  statutory  regulation  as  to  speed  is  now 
considered  negligence  per  se,  and  it  only  remained  ior  the  plaint- 
iff to  prove  that  such  negligence  was  the  proximate  cause  of  the 
injury. 
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The  court  further  charged  the  jury  as  follows : 

**It  was  the  duty  of  the  defendant  on  meeting  plaintiff  to 
turn  his  automobile  to  his — defendant's — ^right  of  the  center 
line  of  the  road,  that  is,  in  the  direction  of  and  towards  the 
westerly  side  of  said  road  so  as  to  afford  the  plaintiff  sufficient 
passageway  for  plaintiff's  horse  and  buggy  if  he  could  do  so 
with,  safety  to  himself  and  the  others  then  traveling  with  him." 

This  may  be  considered  in  connection  with  special  charge 
No.  4,  to  the  same  effect,  given  before  argument. 
Section  3490,  Revised  Statutes,  provides: 

**A11  persons  driving  carriages  or  vehicles  of  any  description 
on  any  public  turnpike,  road  or  highway  of  this  state,  shall,  on 
meeting  carriages  or  vehicles  of  any  description  keep  to  the 
right  so  as  to  leave  half  of  the  road  free,  and  all  persons  riding 
on  horseback,  or  on  bicycle,  tricycle,  tandem  bicycle,  locomobile, 
automobile,  or  motor  vehicle,  shall,  on  meeting  carriages  or  vehi- 
cles of  any  description,  keep  to  the  right  so  as  to  leave  two- 
thirds  of  the  road  free." 

The  trial  court  evidently  took  the  view  that  the  concluding 
clause  above  quoted,  requiring  automobiles  to  give  two-thirds 
of  the  road,  was  invalid,  as  the  charge  proceeds  upon  the  theory 
that  the  driver  of  the  automobile  was  required  to  give  only  one- 
half  of  the  road.  Counsel  for  defendant  in  error  defend  the 
court's  charge  upon  the  theory  that  it  would  be  impracticable 
and  impossible  in  many  instances  to  give  two-thirds  of  the  road, 
and  that  the  statute  in  that  respect  is  for  that  reason  invalid. 
We  can  not,  however,  bring  ourselves  to  that  conclusion. 

The  control  of  the  highways  is  largely  legislative.  Automo- 
biles are  of  recent  origin,  and  their  use  adds  greatly  to  the 
dangers  of  travel.  There  is  no  such  inherent  right  in  the  owner 
of  an  automobile  to  the  unrestricted  use  of  a  highway  as  would 
prevent  the  Legislature  from  requiring  the  user  of  an  automobile 
in  passing  vehicles  to  give  two-thirds  of  the  road. 

It  is  a  matter  of  common  knowledge  that  automobiles  are  gen- 
erally driven  at  a  higher  speed  than  horse-drawn  vehicles,  and 
are  more  easily  controlled. 
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The  noise  and  appearanee  of  the  automobile  being  liable  to 
frighten  horses,  it  is  important  that  the  automobile  be  kept  at 
a  reasonable  distance,  so  as  to  give  the  driver  of  the  horse  a 
better  chance  to  pass  in  safety. 

It  is  urged,  however,  as  the  highways  of  the  state  are  at  some 
points  so  narrow  as  to  interfere  with  the  application  and  enforce- 
ment of  the  statute,  that  the  law  itself  should  be  held  invalid. 

The  court  will,  however,  take  judicial  notice  that  the  high- 
ways of  the  state  are  generally  so  constructed  as  to  permit  the 
enforcement  of  the  statute.  The  contention  of  counsel,  that 
the  entire  act  should  be  held  void  because  at  some  places  the 
roadway  may  be  too  narrow,  could  as  reasonably  be  extended 
to  a  provision  requiring  the  giving  of  half  the  road,  and  thus 
the  law  of  the  road  would  be  left  to  the  will  and  pleasure  of  the 
driver  of  the  more  powerful  vehicle. 

It  is  customary  at  points  where  the  roadway  is  too  narrow  for 
safe  passage  of  vehicles,  or  of  a  vehicle  and  an  automobile,  for 
the  driver  of  one  to  slow  down,  and,  if  need  be,  stop,  so  as  to 
allow  the  other  to  pass  over  the  narrow  place.  It  is  also  cus- 
tomary in  cases  where  there  is  a  considerable  stretch  of  narrow 
road  to  adopt  a  somewhat  similar  method  to  facilitate  the  safe 
passage  of  both  vehicles. 

While  it  is  probable  that  the  strict  letter  of  the  statute  could 
not  be  followed,  and  would  not  be  enforced  by  the  courts  in  a 
case  where  the  roadway  was  too  narrow  to  permit  the  rigid 
enforcement  of  the  statute,  yet  we  are  clearly  of  the  opinion 
that  the  statute  requiring  automobiles  to  give  two-thirds  of  the 
road  as  against  the  driver  of  a  vehicle  should  not  be  ignored  or 
held  invalid,  but  should  be  enforced  in  all  cases  where  the  width 
and  condition  of  the  road  make  it  practicable  and  safe. 

Mere  inconvenience  in  the  application  and  enforcement  of  a 
statute  is  not  a  suiBcient  reason  for  declaring  it  invalid.  The 
wisdom  and  policy  of  a  statute  is  for  the  Legislature  to  deter- 
mine, although  the  question  of  the  inconvenience  of  its  applica- 
tion may  affect  its  construction.  Moore  v.  Oiven,  39  Ohio  St., 
661. 
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There  was  evidence  in  the  case  at  bar  tending  to  show  that  the 
improved  and  usable  roadway  was  in  the  neighborhood  of  twenty 
feet  wide  at  the  point  where  the  plaintiff's  injuries  were  al- 
leged to  have  occurred. 

One-third  of  the  roadway  reserved  to  the  use  of  the  automobile 
would  be  six  and  two-thirds  feet,  which  was  ample  under  the 
evidence  to  allow  for  the  safe  passage  of  the  automobile. 

We  think,  under  the  circumstances,  therefore,  the  trial  court 
was  not  justified  in  ignoring  the  statute  requiring  the  driver  of 
the  automobile  to  give  two-thirdi»  of  the  road. 

There  was  evidence  tending  to  prove  that  the  defendant  in 
passing  the  plaintiff's  vehicle  failed  to  give  two-thirds  of  the 
road,  and  on  the  contrary  so  kept  the  main  part  of  the  road 
as  to  crowd  the  plaintiff  with  his  horse  off  the  improved  road- 
way, in  such  manner  that  the  horse,  frightened  by  the  sudden 
and  dose  passage  of  the  automobile  and  the  cloud  of  dust  follow- 
ing the  automobile,  jumped  sidewise  into  the  ditch  and  over- 
turned the  buggy  in  which  plaintiff  was  riding. 

There  was  evidence  introduced  by  plaintiff  tending  to  prove 
that  the  plaintiff's  horse  was  gentle,  thoroughly  broken  and 
usedi;o  automobiles.  It  is  claimed  on  behalf  of  plaintiff  that  the 
fright  of  the  horse  was  due  to  the  excessive  speed  of  the  defend- 
ant and  the  driving  of  his  automobile  so  near  to  the  horse  that 
the  plaintiff  was  unable  to  control  the  horse  in  the  narrow  por- 
tion of  the  roadway  which  the  driver  of  the  automobile  had  al- 
lowed him. 

The  petition  having  charged  as  a  ground  of  negligence  that 
the  defendant  failed  to  give  two-thirds  of  the  roadway,  this 
issue  should  have  been  submitted  to  the  jury  under  proper  in- 
structions, f 

We  think  the  court  was  also  in  error  in  instructing  the  jury, 
in  substance,  that  the  driver  of  the  automobile  was  required  to 
give  only  one-half  of  the  roadway,  **if  he  could  do  so  with  safety 
to  himself  and  the  others  then  traveling  with  him."  This  in- 
struction would  give  the  driver  and  the  occupants  of  the  auto- 
mobile a  superior  right  of  safety,  even  thougli  the  condition  of 
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danger  might  have  been  caused  exclusiyely  by  the  n^ligenee  of 
the  driver  of  the  automobile. 

The  driver  and  occupants  of  the  automobile,  and  the  driver 
of  the  vehicle,  in  the  case  at  bar,  had  equal  rights.  The  safety 
of  the  former  could  not  be  made  a  paramount  consideration. 
The  driver  of  the  automobile  must  exercise  reasonable  care,  not 
only  for  the  benefit  of  the  occupants  of  his  own  car  but  as  well 
for  the  driver  and  occupants  of  otiier  vehicles  upon  the  roadway. 
rWe  think  that  it  was  erroneous,  therefore,  to  instruct  the  jury 
that  the  driver  of  the  automobile  was  bound  to  give  one-half 
the  road  only  in  case  he  could  do  so  in  safety  to  himself  and  the 
occupants  of  his  car. 

It  is  contended  on  behalf  of  defendant  in  error  that  notwith- 
standing the  errors  in  the  charge;  the  judgment  of  the  court 
of  common  pleas  should.be  affirmed  under  Section  11364,  Gen- 
eral Code.  We  have  carefully  considered  this  contention.  The 
evidence  tending  to  prove  negligence  on  the  part  of  defendant 
was,  in  our  judgment,  sufficient  to  require  the  case  to  go  to  the 
jury  upon  that  issue. 

There  is  evidence  tending  to  show  contributory  negligence 
upon  the  part  of  plaintiff.  This  evidence  was  not  uncontra- 
dicted. Upon  the  contrary,  there  was  a  sharp  conflict  of  evi- 
dence upon  the  subject  of  contributory  negligence.  We  think 
that  the  case,  both  as  to  contributory  negligence  and  contribu- 
tory negligence,  should  have  been  submitted  to  the  jury,  and 
was  of  such  a  nature  that  this  court  would  not  be  justified  in 
holding  affirmatively  that  the  substantial  justice  of  the  case  was 
so  clearly  in  favor  of  the  defendant  in  error  as  to  require  an 
affirmance  of  the  judgment  notwithstanding  the  errors  in  the 
charge. 

We  find  no  other  prejudicial  errors  except  those  specified. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Ferneding,  J.,  and  Kunklb,  J.,  concur. 
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REQUIREMSNT  OF  CERTIFICATH  THAT  MONKY  IS  IN  THE 
TREASURY  AND  UNAPPROPRIATED. 

Court  of  Appeals  for  Clark  County. 

Mad  River  Township  v.  The  Austin- Western 
Road  Machinery  Company.* 

Decided,  May  19,  1916. 

Township  Trustees — Application  of  tSection  5600  to  Purchase  of  Road 
Machinery — All  Contracts  Controlled  by  Its  Provisions  Unless  Ex- 
cepted Therefrom  hy  Statute  or  Fair  Inference. 

1.  A  petition  which  attempts  to  state  a  cause  of  action  based  upon  an 

alleged  indebtedness  incurred  by  township  trustees  for  the  pur- 
chase of  road-building  machinery,  is  subject  to  demurrer,  in  the 
absence  of  an  averment  that  the  provisions  of  Section  5660,  Gen- 
eral Code,  have  been  complied  with. 

2.  The  provisions  of  Section  5660,  General  Code,  apply  to  road-building 

machinery  purchased  by  township  trustees,  under  authority  of 
Section  3275,  General  Code. 

Zimmerman  &  Zimmerm^an,  for  plaintiff  in  error. 
Keifer  &  Keifer,  eontra. 

KUNKLB,  J. 

Defendant  in  error,  the  Austin- Western  Bead  Machinery  Com- 
pany, brought  suit  in  the  court  of  common  pleas  to  recover  judg- 
ment against  plaintiflf  in  error,  Mad  River  township,  Clark 
county,  in  the  sum  of  $2,400,  with  interest,  upon  a  contract  for 
the  purchase  of  a  road  roller. 

Such  contract  was  entered  into  August  1,  1913,  and  is  evi- 
denced by  two  promissory  notes  of  $1,200  each,  one  payable 
March  1,  1914,  and  the  other  March  1,  1915,  both  bearing  in- 
terest. 

The  notes  were  signed  A.  H.  Smith,  trustee ;  J.  H.  Linder- 
muth,  trustee,  and  S.  E.  Dunevant,  trustee. 

•Motion  for  an  order  directing  the  Court  of  Appeals  to  certify 
its  record  In  this  case  overruled  by  the  Supreme  Court,  October 
13,  1916, 


210  COIIET  OP  APPEALS. 


—  ■— 


Had  River  Twp.  v.  Road  Machinery  Co.    [Vol.  27  (N.S.) 


The  petition,  among  other  things,  contains  the  following  aver- 
ments, viz: 

''The  said  trustees  who,  for  said  township,  so  purchased  said 
road  roller  and  executed  the  so-called  notes  as  aforesaid,  and 
also  their  successors,  have  for  said  township,  retained  and  used 
and  have  continuously  since  said  purchase,  held  and  enjoyed 
and  still  hold  and  enjoy  the  possession  of  the  same;  and  they 
have,  continuously  since,  neglected  and  refused,  on  demand,  to 
pay  for  said  road  roller  the  said  $2,400,  with  interest  as  afore- 
said, or  any  part  thereof,  though  there  has  been  ample  money 
in  the  treasury  of  said  township  belonging  to  it  and  to  the  credit 
of  its  several  funds,  not  otherwise  appropriated,  applicable  to 
the  payment  thereof;  and  said  trustees  have  neglected  and  re- 
fused, on  demand,  to  apply  the  same,  or  any  part  of  it,  to  pay 
said  indebtedness. 

''Prior  to  the  1st  day  of  August,  1913,  there  had  been  taxes 
levied  by  the  trustees  of  said  township  in  and  for  the  year  1913 
which  were  thereafter  collected,  and  there  was,  also,  on  said  last- 
named  date  and  since,  in  process  of  collection,  moneys  arising 
from  taxes  and  from  other  sources,  belonging  to  said  township 
then  in  or  thereafter  came  into  said  treasury  to  the  credit  of 
its  several  funds,  not  otherwise  appropriated,  and  sufficient  to 
pay  plaintiff  for  said  road  roller,  purchased  as  aforesaid,  and, 
on  demand  the  said  trustees  of  said  township  have  refused  and 
neglected,  and  will  still  refuse  and  neglect  to  apply  the  same  to 
pay,  in  whole  or  in  part,  the  said  indebtedness  to  plaintiff. 

"The  plaintiff  further  says  that  since  August  1,  1913,  the 
trustees  of  said  township  have  contracted  other  indebtedness  on 
its  behalf  and  they  have  appropriated  money  and  caused  the 
same  to  be  paid,  from  time  to  time,  from  funds  belonging  to  and 
in  the  treasury  of  said  township,  applicable  as  aforesaid  and 
sufficient  to  pay  the  said  indebtedness  to  plaintiff  in  full;  and 
taxes  were  levied  and  collected  for  the  year  1913,  for  the  ex- 
press purpose  of  paying  for  said  road  roller,  and  the  same,  thus 
levied  and  collected,  was  paid  into  the  treasury  of  said  township 
as  follows:  $791.49,  February  — ,  1914.  and  $790.62,  September 
— ,  1914,  an  aggregate  sum  of  $1,582.11,  all  of  which  has  been 
and  is  now  withheld  by  said  trustees  from  beins^  applied  toward 
paying  plaintiff  for  snid  rofld  roller.  The  said  asrsrregate  sum 
so  levied  and  collected  is  still  in  said  township  treasury  unap- 
propriated, subiect  to  be  used  to  pay  the  said  indebtedness  to 
p'aiT^tiff  urloss  the  s^me,  or  part  thereof,  has  been  diverted  by 
md  trustees  to  other  uses.'* 
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To  the  petition,  defendant  below  filed  a  general  demurrer, 
which  was  overruled  by  the  trial  court. 

Defendant  thereupon  filed  an  answer  in  which  it  admitted 
that  it  was  a  political  subdivision  of  the  county  and  state,  as 
averred  in  the  petition;  that  A.  H.  Smith,  J.  H.  Lindermuth 
and  S.  E.  Eunevant  were  trustees  of  said  township  in  1912  and 
1913;  and  that  said  Smith,  Lindermuth  and  Dunevant  signed 
an  alleged  contract  as  averred  in  the  petition  and  gave  the 
nctes  as  sot  forth  in  the  petition.  The  answer  also  contained 
the  following  averments: 

''Defendant  admits  that  prior  to  August  1,  1913,  there  had 
been  levied  by  the  trustees  of  the  said  township  in  and  for  the 
ye^r  l^lo,  'iertani  taxes  to  be  collected  in  said  years  li)18  ami 
1914,  to  be  used  for  the  payment  of  said  notes,  and  that  there 
was  collected  thereon  the  sum  of  $1,582.11,  and  that  the  same  in 
now  on  deposit,  unappropriated,  subject  to  be  used  by  the  trus- 
tees of  the  said  township. 

''Defendant  further  says  that  at  the  time  of  making  the  al- 
leged contract,  as  set  forth  in  the  plaintiff's  petition,  the  said 
trustees  were  not  in  session  and  that  no  resolution  had  been 
passed  authorizing  said  alleged  contract  to  be  made;  and  that 
the  said  alleged  contract  was  signed  by  the  several  persons  named 
at  their  respective  homes,  they  not  having  been  authorized  so  to 
do  at  any  regular  meeting  of  said  board  of  trustees  of  said  town- 
ship. 

*' Defendant  says  further  that  at  the  time  of  entering  into  said 
alleged  contract  there  was  only  twenty-nine  dollars  and  thirty- 
eight  cents  in  the  hands  of  the  treasurer  of  said  township,  unap- 
propriated, and  that  in  order  to  pay  for  said  roller  under  said 
alleged  contract,  the  said  A.  H.  Smith,  J.  II.  Lindermuth  and 
S.  E.  Dunevant,  gave  the  two  notes  as  set  forth  in  plaintiff's 
petition  at  the  dates  named  on  said  notes,  and  said  notes  were 
accepted  by  ^aid  Austin-Western  Company,  Limited,  as  full  pay- 
ment of  said  account  of  twenty-four  hundred  dollars,  as  claimed 
by  it  against  said  Mad  River  township;  that  in  order  to  pay 
said  notes  said  trustees  levied  a  special  assessment  known  as 
The  Road  Repairing  Machinery  Fund,  and  that  if  said  contract 
was  legal  or  said  trustees  had  the  legal  right  to  execute  said 
notes,  that  amount  might  be  applied  to  the  payment  thereof. 

**  Defendant  says  that  said  road  roller  was  used  for  a  period 
of  about  thirty  days  in  the  fall  of  the  year  1913,  but  that  the 
same,  since  said  date,  has  been  stored  in  the  township  house  of 
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said  township,  and  not  used  by  the  defendant  or  any  other  per- 
son or  persons,  and  that  said  road  roller  is  now  and  has  been 
since  1913,  there  subject  to  the  order  of  the  said  plaintiff. 

**  Defendant  further  says  that  there  has  not  been  sufficient 
money  in  the  hands  of  the  township  treasurer,  unappropriated, 
which  could  be  used  for  the  purpose  of  paying  said  notes,  given 
for  said  road  roller,  at  any  time  since  said  notes  were  given. 

'*  Defendant  further  says  that  at  the  time  of  entering  into 
said  alleged  contract  between  the  plaintiff  and  the  defendant, 
the  clerk  of  said  township  did  not  first  certify  that  the  money 
required  for  the  payment  of  such  obligation  or  appropriated 
was  in  the  treasury  to  the  credit  of  the  fund  from  which  it  was 
to  be  drawn,  or  had  been  levied  or  placed  on  the  duplicate,  and 
in  process  of  collection  and  not  appropriated  for  any  other  pur- 
pose. 

**  Defendant  denies  each  and  every  other  allegation  in  said 
petition  contained  and  not  herein  specificallv  admitted  to  be 
true." 

Plaintiff  below  filed  a  general  demuri-er  to  the  answer,  which 
demurrer  was  sustained  by  the  trial  court. 

Defendant  below  declining  to  plead  further,  the  case  was  sub- 
mitted to  the  court  upon  the  petition  and  its  exhibits,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  in  the  sum  of  $2,708, 
being  the  contract  price  for  the  sale  of  the  said  road  roller,  to- 
gether with  interest  thereon.  From  such  judgment  plaintiff 
in  error  prosecutes  error  to  this  court. 

The  principal  question  presented  both  by  the  demurrer  to  the 
petition  and  the  demurrer  to  the  answer  relates  to  the  applica- 
bility of  Section  5660,  General  Code,  to  contracts  of  this  nature. 

Section  5660,  General  Code,  is  as  foUows : 

*'The  commissioners  of  a  county,  the  trustees  of  a  township 
and  the  board  of  education  of  a  school  district,  shall  not  enter 
into  any  contract,  agreement  or  obligation  involving  the  ex- 
penditure of  money,  or  pass  any  resolution  or  order  for  the  ap- 
propriation or  expenditure  of  money,  unless  the  auditor  or  clerk 
thereof,  respectively,  first  certifies  that  the  money  required  for 
the  payment  of  such  obligation  or  appropriation  is  in  the  treasury 
to  the  credit  of  the  fund  from  which  it  is  to  be  drawn,  or  has 
been  levied  and  placed  on  the  duplicate,  and  in  process  of  col- 
lection and  not  appropriated  for  any  other  purpose ;  money  to 
be  derived  from  lawfully  authorized  bonds  sold  and  in  process 
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of  delivery  shall,  for  the  purpose  of  this  section,  be  deemed  in 
tlie  treasury  and  in  the  appropriate  fund.  Such  certificate  shall 
be  filed  and  forthwith  recorded,  and  the  sums  so  certified  shall 
not  thereafter  be  considered  unappropriated  until  the  county, 
township  or  board  of  education,  is  fully  discharged  from  the 
contract,  agreement  or  obligation,  or  as  long  as  the  order  or  reso- 
lution is  in  force." 

PlaintiflE  in  error  contends  that  the  provisions  of  Section  5660 
apply  to  the  contract  in  question,  and  that  the  absence  of  an 
averment  in  the  petition  that  the  certificate  provided  for  in  such 
section  has  been  made,  renders  the  petition  subject  to  demurrer. 

This  question  is  also  raised  by  an  express  averment  in  the 
answer  admitted  by  the  demurrer  thereto,  to  the  effect  that  no 
such  certificate  was  made. 

Defendant  in  error  claims  that  such  certificate  is  not  necessary 
for  the  following  reasons: 

1.  Because  Section  3275,  General  Code,  supersedes  Section 
5660,  General  Code,  and  authorizes  the  contract  in  question. 

2.  Because  the  contract  in  question  has  been  executed  by  the 
delivery,  retention  and  use  of  the  said  road  roller. 

Section  3275,  General  Code,  reads  as  follows : 

'*The  trustees  may  purchase  such  number  of  plows  and  scra- 
pers and  any  other  road  building  or  road  repairing  machinery 
they  deem  necessary,  for  the  use  of  the  township,  which  shall  be 
used  exclusively  for  that  purpose.  The  cost  and  expenses  there- 
of shaU  be  paid  on  the  order  of  the  trustees,  from  moneys  in  the 
township  treasury  not  otherwise  appropriated.  They  shall  take 
possession  of  such  plows,  scrapers  or  machinery,  or  may  author- 
ize an  employee  of  the  township  or  other  person,  to  take  charge 
thereof  who  shall  take  care  of  and  preserve  them  when  not  in 
use." 

The  questions  raised  by  the  demurrer  to  the  petition  and  the 
demurrer  to  the  answer  are  both  interesting  and  important. 

In  arriving  at  a  conclusion  we  have  been  greatly  aided  by  the 
exhaustive  briefs  which  have  been  filed  by  counsel. 

We  shall  not  attempt  to  review  or  distinguish  all  of  the  au- 
thorities 80  cited,  but  will  merely  refer  briefly  to  a  few  of  the 
Ohio  decisions  bearing  upon  the  questions  involved. 
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Section  5660,  General  Code,  is  the  outgrowth  of  what  is  com- 
monly known  as  the  Burns  law,  which  law  was  originally  appli- 
cable only  to  municipal  corporations. 

The  Legislature  in  adopting  Section  5660,  General  Code,  evi- 
dently intended  to  apply  the  general  provisions  of  the  Burns 
law  to  the  commissioners  of  counties,  the  trustees  of  townships 
and  the  boards  of  education  of  school  districts,  and  this  section 
would,  therefore,  be  subject  to  the  same  general  rules  of  con- 
struction as  have  been  applied  to  the  Burns  law,  which,  as  above 
stated,  applied  only  to  municipal  corporations. 

The  Burns  law  has  been  held  to  be  remedial  legislation,  in- 
tended to  restrict  expenditures  to  funds  actually  available  at 
the  time  a  contract  is  made,  for  the  purpose  of  preventing  the 
creation  of  floating  indebtedness. 

It  was  found  by  experience  that  the  purpose  of  the  Burns  law 
could  be  best  subserved  by  a  strict  enforcement  thereof. 

Judge  Burket  in  the  case  of  City  of  WeUston  v.  Morgan,  65 
Ohio  St.,  at  page  229,  says: 

*'A  strict  adherence  to  the  provisions  of  the  restrictive  stat- 
utes of  the  state  will  be  for  the  general  good;  and  it  devolves 
upon  those  who  deal  with  public  officers  to  see  for  themselves 
that  the  statutes  have  been  complied  with.'* 

Paragraphs  three  and  four  of  the  syllabus  in  the  above  case 
are  as  follows: 

''3.  To  state  a  good  cause  of  action  against  a  municipality 
in  matters  ex  contractu  the  petition  must  declare  upon  a  con- 
tract, as^reement,  obligation  or  appropriation  made  and  entered 
into  according  to  statute.  A  petition  on  an  account  merely, 
or  quantum  meruit,  in  such  cases,  is  not  sufficient. 

'•4.  Persons  dealing  with  officers  of  municipalities  must 
ascertain  for  themselves  and  at  their  owd  peril  that  the  provi- 
sions of  the  statutes  applicable  to  the  making  of  the  contract, 
agreement,  obligation  or  appropriation  have  been  complied 
with." 

See  also  reasoning  of  Judge  Burket  in  the  case  of  Buchanan 
Bridge  Co.  v.  Campbell  et  al,  Comers,  60  Ohio  St.,  406,  at  page 
425. 
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Judge  Bradbury  in  discussing  such  remedial  statutes  in  the 
case  of  City  of  Lancaster  v.  hiUer,  53  Ohio  St.,  558,  says  at 
page  575 : 

'*The  evils  against  which  these  restrictive  statutes  are  directed 
are  municipal  extravagance  and  the  negligence  and  indiifer- 
ence  of  municipal  officers.  They  were  designed  for  the  pro- 
tection of  municipal  taxpayers  generally,  as  well  as  to  guard 
against  excessive  special  assessments  against  property  to  pay 
for  local  improvements.  The  mischief  arising  from  muaicipal 
prodigality  and  the  growth  of  municipal  debts  that  attended 
thereon,  called  loudly  for  an  efficient  remedy.  These  restrictive 
statutes  are  the  answer  to  that  call.  They  embody  that  prin- 
ciple of  sound  public  policy  which  seeks  to  enforce  economy  in 
the  administration  of  public  affairs.  The  judicial  tribunals  of 
the  state  should  administer  these  laws  so  as  to  advance  the  pur- 
pose thus  sought  to  be  accomplished.  Contracts  made  in  viola- 
tion of  these  statutes  should  be  held  to  impose  no  corporate 
liability.  Persons  who  deal  with  municipal  bodies  for  their 
own  proPit  should  be  required  at  their  peril  to  take  notice  of 
limitations  upon  the  powers  of  those  bodies  which  these  stat- 
utes impose. 

''The  corporation  should  not  be  estopped  by  the  acts  of  its 
officers  to  set  up  these  statutes  in  defense  to  contracts  made  in 
disregard  of  them.  It  would  be  idle  to  enact  those  statutes, 
and  aterwards  permit  their  practical  abrogation  by  neglect  or 
other  misconduct  of  the  officers  of  the  municipality.  If  such 
effect  should  be  given  to  such  acts  of  municipal  officers  it  would 
defeat  the  operation  of  the  statutes.  The  strict  enforcement 
of  these  provisions  may  occasionally  cause  instances  of  injus- 
tice; it  is  possible  that  municipal  bodies  may  secure  benefits 
under  a  contract  thus  declared  void  and  refuse  to  make  satis- 
faction." 

As  stated  above,  we  think  the  general  rules  of  construction 
which  have  been  applied  to  what  is  known  as  the  Burns  law 
should  be  applied  in  construing  Section  5660. 

Section  5660,  General  Code,  is  general  in  its  terms  and  there- 
fore applies  to  all  contracts  made  by  township  trustees,  unless 
such  contracts  are  expressly  or  by  fair  inference  excepted  there- 
from by  some  other  statutory  provision. 

In  the  case  of  Comstock  ^t  al  v.  The  Incorporated  Village  of 
Nelsonville  et  al,  61  Ohio  St.,  288,  the  first  paragraph  of  the 
syllabus  is  as  follows : 
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**  Unless  a  valid  exception  is  made  by  some  provision  of  stat- 
ute, Section  2702,  Revised  Statutes,  is  applicable  to  so  much 
of  the  cost  and  expense  of  a  street  improvement  as  is  to  be  paid 
by  the  municipality  out  of  funds  arising  from  a  levy  on  the 
general  tax  list/' 

Does  Section  3275,  General  Code,  exempt  the  contract  in 
question  from  the  provisions  of  Section  5660,  General  Code? 

If  Section  3275,  General  Code,  is  construed  as  an  enabling 
statute  authorizing  the  township  trustees  to  purchase  road  ma- 
chinery and  pay  for  the  same  out  of  moneys  in  the  township 
treasury  not  otherwise  appropriated,  it  is  then  clearly  not  in- 
consistent with  the  restrictions  of  Section  5660,  General  Code. 

It  is  claimed,  however,  by  defendant  in  error,  that  the  provi- 
sions of  Section  3275,  to  the  effect  that  the  trustees  may  pur- 
chase such  machiner^'^  and  pay  for  the  same  from  moneys  in 
the  township  treasury  not  otherwise  appropriated,  are  incon- 
sistent with  the  provisions  of  Section  5660,  and  therefore  evi- 
dence an  intention  upon  the  part  of  the  Legislature  to  exempt 
contracts  such  as  the  one  in  question  from  the  provisions  of  Sec- 
tion 5660,  General  Code. 

Section  5660  affects  the  validity  of  all  contracts,  and  was  in- 
tended to  prevent  the  official  bodies  therein  enumerated  from 
contracting  indebtedness  in  exce^  of  the  funds  then  on  hand 
or  in  process  of  collection. 

The  mere  power  conferred  in  general  terms  to  contract  should 
not,  we  think,  be  construed  as  an  exemption  from  the  provisions 
of  Section  5660,  General  Code,  but  should  be  construed  in  har- 
mony with  such  section. 

Various  municipal  statutes  confer  power,  in  general  terms, 
upon  different  municipal  officers  to  make  contracts,  but  such 
statutes  have  not  been  held  to  be  inconsistent  with  the  limita- 
tions of  the  Burns  law,  and  we  think  the  same  construction 
should  he  placed  upon  Section  5660,  General  Code. 

If  there  is  any  inconsistency  between  Section  3275  and  Sec- 
tion 5660,  General  Code,  then  we  think  the  provisions  of  Sec- 
tion 5660  should  govern,  as  they  represent  the  latest  expression 
of  the  Legislature  upon  the  iubject. 
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Section  5660  was  re-enacted  by  the  Legislature  as  late  as 
1910,  whereas  the  section  which  now  constitutes  3275,  General 
Code,  was  enacted  in  1906. 

While  we  have  not  thoroughly  examined  the  statutes  for  ex- 
emptions from  the  provisions  of  Section  5660,  yet  we  recall 
that  Sections  2413,  2435-1  and  2436  expressly  exempt  certain 
contracts  of  the  commissioners  from  the  provisions  of  Section 
5660. 

In  respect  to  the  contention  of  defendant  in  error  that  the 
contract  in  question  has  been  executed,  the  doctrine  is  well 
settled  in  this  state  that  such  execution  even  if  admitted  is  no 
protection  where  the  suit  is  brought  upon  the  contract  itself. 
In  the  case  of  Comstock  et  al  v.  The  Incorporated  Village  of 
Nelsonville  et  al,  61  Ohio  St.,  288,  the  third  paragraph  of  the 
syllabus  is  as  follows: 

"Whether  the  certificate  required  by  said  Section  2702  has 
been  filed  and  recorded  or  not,  must  be  ascertained  by  each  con- 
tractor for  himself  at  his  peril.  In  the  absence  of  such  certifi- 
cate, when  required,  no  liability  arises  against  the  municipality, 
even  though  the  contractor  has  fully  performed  his  contract." 


>f 


The  same  principle  is  announced  in  Buchanan  Bridge  Co.  v. 
Campbell  et  al,  60  Ohio  St.,  406. 

In  view  of  the  rule  so  announced  it  does  not  become  impor- 
tant to  consider  the  averment  of  the  answer  to  the  effect  that 
the  road  roller  in  question  is  now  and  has  been  since  1913  sub- 
ject to  the  order  of  defendant  in  error. 

The  answer  avers  that  at  the  time  of  entering  into  the  con- 
tract there  was  only  $29.38  in  the  hands  of  the  treasurer  of 
said  township  unappropriated,  and  that  taxes  had  been  levied 
and  were  in  process  of  collection  to  the  amount  of  $1,582.11. 

The  contract  called  for  $2,400,  with  interest. 

If  Section  3275,  General  Code,  is  construed  as  a  limitation, 
it  would  follow  that  the  amount  of  the  contract  price  was  neither 
in  the  treasury  unappropriated  nor  in  process  of  collection, 
and  the  answer  would,  therefore,  be  good  against  a  general 
demurrer. 
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The  petition  does  not  aver  that  the  entire  amount  required 
to  meet  this  contract  was  either  in  the  treasury  or  in  process  of 
collection  when  the  contract  was  entered  into. 

Commencing  at  the  last  paragraph  of  page  2  of  the  petition 
there  is  this  averment: 

''Prior  to  the  1st  day  of  August,  1913,  there  had  been  taxes 
levied  by  the  trustfHJS  of  said  township  in  and  for  the  year  1913 
which  were  thereafter  collected,  and  there  was,  also,  on  said 
last-named  date  and  since,  in  process  of  collection,  moneys  aris- 
ing from  taxes  and  from  other  sources,  belonging  to  said  town- 
ship then  in  or  thereafter  came  into  said  treasury  to  the  credit 
of  its  several  funds,  not  otherwise  appropriated,  and  sufficient 
to  pay  plaintiff  for  said  road  roller." 

This  averment  of  the  petition  not  only  refers  to  taxes  levied 
prior  to  August  1,  1913,  but  also  includes  those  si}ice  levied, 
and  the  averment  must,  therefore,  be  read  as  of  the  date  of  the 
filing  of  the  petition,  namely,  IMay,  1915,  and  not  as  of  the  date 
August,  1913,  when  the  contract  was  entered  into. 

We  think  the  absence  of  a  certificate  of  the  clerk  is  fatal  to 
the  cause  of  action  of  the  plaintiff  below  and  that  the  demurrer 
to  the  petition  should  have  been  sustained. 

We  think  the  decision  of  the  Supreme  Court  in  the  case  of 
State,  ex  rcl  Hunt,  Pros.  Atty.,  v.  Fronizer  et  al,  77  Ohio  St.,  7, 
which  case  defendant  in  error  relies  upon  to  some  extent,  is  not 
in  conflict,  but  in  harmony,  with  the  conclusions  herein  reached. 

On  page  18  the  court  clearly  reaffirms  the  invalidity  of  a 
contract  made  in  disregard  of  the  statutes  and  merely  holds  that 
the  court  will  leave  the  parties  where  it  found  them.  In  that 
case  the  prosecuting  attorney  attempted  to  recover  the  con- 
tract price  from  the  bridge  company.  The  court  refused  to 
grant  any  relief.  In  the  present  case  defendant  in  error  re- 
lies upon  the  contract,  and  upon  tlie  failure  to  show  that  the 
contract  was  a  valid  one  the  court  would  be  required  to  leave 
the  parties  where  it  finds  them. 

In  view  of  the  conclusions  reached  as  to  the  necessity  of  the 
clerk's  certificate,  we  have  not  found  it  necessary  to  consider 
whether  a  contract  made  separately  by  the  trustees,  instead  of  at 
a  meeting  of  the  tmsteos,  would  be  valid. 
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The  judgment  of  the  lower  court  both  in  sustaining  the  de- 
murrer to  the  answer  and  in  overruling  the  demurrer  to  the 
petition  will  be  reversed. 

Unless  ph\intiflp  below  can  amend  its  petition,  it  would  fol- 
low that  this  court  should  render  the  judgment  which  the  lower 
court  ought  to  have  rendered,  namely,  that  the  petition  of 
plaintiff  below  be  dismissed. 

Judgment  reversed. 


Febneding,  J.,  and  Allread,  J.,  concur. 


SECOND  REVERSAL  ON  WEIGHT  OF  THE  EVIDENCE. 

Court  of  Appeals  for  Cuyahoga  County. 

Modern  BEtOTHEBHOOo  of  America  v.  Katie  Nyiry. 

Decided,  July  2,  1917. 

Judicial  Interpretation  of  Section  11511  Unchangedr— Courts  of  Ap- 
peals May  Grant  More  Than  One  Reversal  on  Weight  of  the  Evi- 
dence— Failure  of  Jury  to  Apprehend  Substance  of  Interrogatory. 

1.  The  authority  of  courts  of  appeals  to  reverse  a  case  the  second 

time  on  the  weight  of  the  evidence,  as  held  by  the  Supreme  Court 
in  Railway  v.  Pace,  was  in  no  sense  modified  by  the  later  opinion 
in  Railway  v.  Santoro, 

2.  Section  11577,  in  which  it  was  sought  to  deprive  reviewing  courts 

of  this  authority,  is  part  of  a  chapter  relating  to  the  trial  court, 
and  in  the  absence  of  express  words  or  of  words  creating  the  in- 
ference, said  section  can  have  no  application  to  courts  of  appeals. 

3.  The  right  of  reversal  by  courts  of  appeals  is  Jurisdictional,  and  not 

procedural,  and  is  granted  by  the  Constitution,  and  so  far  as  said 
section  has  application  to  courts  of  appeals  it  is  in  conflict  with 
the  Constitution. 

C.  W,  CoUister  and  Ja^,  T,  Walsh,  for  plaintiff  in  error. 
T.  8.  Dunlap,  contra. 

Lieghley,  J. 

The  parties  stood  in  reverse  order  in  the  court  below,  and  for 
convenience  will  be  mentioned  herein  aa  they  were  below. 
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The  plaintiff  brought  suit  in  the  common  pleas  court  upon  a 
benefit  certificate  of  the  defendant  company  for  the  sum  of 
$1,000,  which  covered  the  life  of  her  husband,  John  Nyiry. 
Trial  was  had  in  the  court  of  common  pleas,  which  resulted  in 
a  judgment  for  plaintiff,  from  which  judgment  error  was  prose- 
cuted to  the  court  of  appeals,  and  upon  due  consideration  there-, 
of  the  court  of  appeals  reversed  the  judgment  on  the  weight  of 
the  evidence  and  entered  final  judgment.  Error  was  prosecuted 
to  the  Supreme  Court  of  Ohio,  which  resulted  in  an  afSrmancc 
of  the  judgment  of  the  court  of  appeals  reversing  the  case  on  the 
weight  of  the  evidence,  and  a  reversal  of  that  part  of  the  judg- 
ment of  the  court  of  appeals  in  which  it  undertook  to  render 
final  judgment.  The  case  was  remanded  to  the  court  of  common 
pleas  for  further  proceedings.  The  cause  again  came  on  for 
trial,  and  resulted  in  a  verdict  for  plaintiff  upon  which  judg- 
ment was  entered,  from  which  judgment  error  is  prosecuted  to 
this  court  to  reverse  the  same. 

It  appears  from  the  record  that  the  deceased  was  examined 
in  August,  1910,  by  Dr.  Evans,  who  found  him  suffering  from 
enlarged  spleen  and  liver.  Again  by  him  in  March,  1911,  at 
which  time  he  found  him  afflicted  in  the  same  manner  but  with 
the  disease  somewhat  progressed.  The  deceased  took  sick  about 
January  26,  1911,  afflicted  with  cirrhosis  of  the  liver  and  a  gen- 
eral dropsical  condition.  He  was  taken  to  the  hospital  and 
there  examined  by  other  doctors  who  diagnosed  his  condition 
the  same.  The  doctor  who  examined  him  in  January  declared 
that  he  was  in  the  tertiary  stage ;  that  the  disease  Ls  divided  into 
three  stages,  primary,  secondary  and  tertiary,  and  that  the  dis- 
ease had  progressed  to  the  most  advanced  stage.  The  doctors 
agree  that  considerable  time  is  required  for  the  development 
of  this  disease  to  the  stage  they  found  in  him  upon  examination. 
In  the  early  part  of  March  he  was  in  Lakeside  Hospital  and 
examined  by  the  house  physicians.  Those  doctors  were  called 
who  testified  as  to  the  advanced  stage  of  his  disease  and  that  the 
deceased  told  them  that  he  had  been  suffering  for  over  eight 
months  therefrom.  The  proof  is  overwhelming,  when  the  testi- 
mony of  the  doctors  and  those  who  are  presumed  to  know  is 
considered,  that  the  deceased  in  December,  1910,  and  thereto- 
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fore  was  afiSicted  with  the  disrase  of  which  he  died  about  May 
29,  1911. 

In  the  early  part  of  December  the  deceased  was  an  applicant 
to  membership  in  the  society  of  defendant.  The  application  is 
a  part  of  the  policy  and  '^ontains  questions  to  be  propounded 
to  the  applicant  and  his  answers  thereto  recorded,  which  are 
made  warranties  of  the  truthfulness  thereof  by  the  terms  of  the 
contract. 

In  the  answer  of  defendant  it  is  claimed  that  said  application 
contains  the  following  question :  *  *  When  and  by  what  physician 
were  you  last  attended  and  for  what  complaint  1 '  *  and  that  the 
answer  recorded  thereto  is  **No."  The  defendant  claims  that 
the  answer  to  this  question  was  false  and  untrue,  and  being  a 
warranty  defeats  plaintiff's  right  of  recovery. 

A  reply  was  filed  thereto  by  the  plaintiff  in  which  facts  are 
plead  to  the  effect  that  said  question  was  never  propounded  to 
the  applicant  and  the  answer  not  given.  Pacts  are  plead  in  the 
reply  which  it  is  claimed  constitute  an  estoppel. 

Plaintiff  sought  to  verify  her  position  and  more  solidly  estab- 
lish her  right  to  recover  by  calling  a  larger  number  of  witnesses 
to  testify  as  to  the  physical  appearance  and  condition  of  the 
applicant  at  or  about  the  time  the  certificate  was  issued.  How- 
ever, these  witnesses  could  only  testify  as  to  appearances  at  that 
time  and  were  not  such  as  were  thoroughly  qualified  to  pass 
upon  the  fact  of  whether  or  not  the  applicant  was  diseased  in  the 
manner  overwhelmingly  established  by  the  medical  proof  in 
the  case  and  the  circumstances  and  facts  developed  by  the  proof. 

The  state  of  the  evidence  has  not  been  changed  in  any  respect 
from  what  it  was  when  the  case  was  here  before  for  review,  with 
this  exception,  that  the  jury  was  requested  by  interrogatory  to 
answer  the  following  question:  '*Did  the  examining  physician 
for  the  defendant  when  he  prepared  the  application  of  John 
Nyiry,  ask  of  him  the  following  question:  'When  and  by  what 
physician  were  you  last  attended  and  for  what  complaint?'  " 
The  answer  of  the  jury  was:  ''John  Nyiry  was  not  asked  the 
following  question:  'W^hen  and  by  what  physician  were  you 
last  attended  and  for  what  complaint?'  " 
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The  force  of  this  interrogatory  and  answer  thereto  is  rendered 
negligible  by  the  state  of  the  proof.  The  physician  who  ex- 
amined him  as  an  applicant  testified  that  he  did  not  ask  that 
exact  question;  that  he  used  the  word  '* doctor"  for  ** physician" 
and  the  word  ** sickness"  for  ** complaint, "  in  order  that  he 
might  the  better  reach  the  understanding  of  the  applicant.  He 
gave  the  exact  substance  of  the  question  but  not  the  exact  words. 
In  short,  the  request  for  special  finding  submitted  to  the  jury 
was  not  based  upon  the  state  of  the  proof  in  the  case,  and  the 
jury  could  only  truthfully  answer  '*No,"  for  the  defendant  was 
not  claimicg  that  the  question  in  the  exact  words  was  submitted, 
but  claimed  at  all  times  and  proved  that  the  whole  substance 
and  the  exact  meaning  of  the  question  was  put  to  the  applicant, 
so  that  the  special  finding  of  the  jury  after  all  presents  a  new 
fact  but  one  of  little  or  no  probative  value. 

We  have  therefore  reached  the  conclusion  that  the  state  of  the 
evidence  is  the  same  now  as  it  was  when  the  case  was  here  be- 
fore for  review,  and  that  the  judgment  of  the  court  below  should 
be  reversed  on  the  weight  of  the  evidence,  unless  the  established 
law  of  the  state  precludes  us  from  a  judgment  of  reversal. 

Section  11577,  General  Code,  reads  as  follows: 

*'The  same  court  shall  not  grant  more  than  one  new  trial  on 
the  weight  of  the  evidence  against  the  same  party  in  the  same 
case,  nor  shall  the  same  court  grant  more  than  one  judgment  of 
reversal  on  the  weight  of  the  evidence  against  the  same  party 
in  the  same  case." 

This  section  was  formerly  Section  5306,  Revised  Statutes,  and 
received  judicial  interpretation  in  the  case  of  Columbus  Street 
Railwajf  Co.  v.  Peace,  68  0.  S.,  200,  the  syllabus  of  which  reads 
as  follows: 

**The  provision  in  Section  5306,  Revised  Statutes,  that:  *The 
same  court  shall  not  grant  more  than  one  new  trial  on  the 
weight  of  the  evidence  against  the  same  party  in  the  same  case,' 
has  special  and  exclusive  application  to  trial  courts,  and  such 
provision  does  not  operate  as  a  limitation  upon  the  power  of  the 
circuit  court,  as  a  court  of  error,  to  reverse  a  case  any  number 
of  times,  on  the  ground  that  the  verdict  of  the  jury  in  the  trial 
court  was  against  the  weight  of  the  evidence." 
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In  the  opinion  Crew,  J.,  at  page  209,  says  as  follows : 

**It  was  doubtless  the  design  and  purpose  of  the  Legislature 
by  the  enactment  of  Section  5306,  Revised  Statutes,  to  thereby 
restrain  the  unlimited  discretion  of  trial  courts  over  verdicts  of 
juries,  whose  peculiar  province  it  is  under  our  system  of  juris- 
prudence to  determine  the  facts.  But  in  the  absence  of  any 
such  expressed  intention,  or  irresistible  implication  arising  from 
the  language  employed  in  the  statute  itself,  we  think  it  could 
not  have  been  intended  by  the  Legislature  by  this  act  to  limit,  or 
take  away  the  jurisdiction,  or  to  restrict  and  limit  the  power 
of  the  circuit  court  to  but  a  single  reversal,  on  the  ground  that 
the  verdict  of  the  jury  in  the  court  below  w^as  against  the  weight 
of  the  evidence.  To  give  this  act  a  construction  that  would  thus 
restrict  the  power  of  the  circuit  court,  would,  we  think,  be  far 
more  calculated  to  injure  than  to  preserve,  the  usefulness  of  the 
trial  by  jury." 

Section  11577,  General  Code,  will  be  found  in  the  chapter  re- 
lating to  the  jurisdiction  and  procedure  of  trial  courts.  Pre- 
sumably the  Legislature  had  in  mind  only  and  was  dealing  solely 
with  the  subject  about  which  it  was  legislating.  Neither  by  ox- 
press  words  nor  by  words  that  will  reasonably  bear  the  implica- 
tion is  this  section  made  referable  to  any  other  court  than  the 
trial  court.  In  the  absence  of  such  the  presumption  is  strong 
that  the  application  of  the  section  is  limited  to  the  subject-mat- 
ter being  dealt  with. 

We  are  not  unmindful  of  the  case  of  Mahoning  Valley  U,  R. 
Co.  V.  SaniorOy  Admr.,  93  0.  S.,  53.  If  the  syllabus  states  the  law 
of  the  case,  it  is  silent  upon  the  subject  of  the  right  of  a  court  of 
appeals  to  reverse  a  case  a  second  time  upon  the  weight  of  the 
evidence.  However,  the  opinion  by  a  majority  of  the  court  deals 
with  the  subject.  So  far  as  the  language  of  this  case  is  con- 
cerned, the  case  of  Railway  Co,  v.  Pace,  snpra,  was  not  con- 
sidered, referred  to  nor  disapproved.  The  dissenting  opinion 
by  Judges  Donahue  and  Jones  held  that  Section  11577,  General 
Code,  has  no  reference  to  courts  of  appeals;  that  the  right  of 
reversal  is  jurisdictional  and  not  procedural :  that  the  court  of 
appeals  now  obtains  its  jurisdiction  from  the  Constitution,  where 
formerly  it  was  granted  by  statute,  and  that  so  far  as  said  section 
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may  be  claimed  to  be  applicable  to  the  courts  of  appeals,  the  same 
is  in  conflict  with  the  Constitution. 

So  that  we  hold  that  this  court  has  jurisdiction  to  reverse  the 
same  case  a  second  time  on  the  weight  of  the  evidence  against 
the  same  party,  for  the  following  reasons : 

1.  Said  section  is  a  part  of  the  chapter  relating  to  the  trial 
court,  and  in  the  absence  of  express  words  or  of  words  creating 
the  inference,  said  section  has  no  application  to  courts  of  appeals. 

2.  That  the  right  of  reversal  is  granted  to  the  court  of  ap- 
peals by  the  Constitution,  is  jurisdictional  and  not  procedural, 
and  if  said  section  may  be  said  to  apply  to  this  court  to  that  ex- 
tent it  is  in  conflict  with  the  Constitution. 

We  are  supported  in  this  opinion  and  we  derive  our  authority 
for  it  from  the  case  of  Railway  Co.  v.  Pace,  supra,  in  which  judg- 
ment all  members  of  the  court  concurred.  Also  by  the  dissenting 
opinion  of  Judges  Donahue  and  Jones  in  the  case  of  Railroad  Co. 
V.  Santoro,  supra. 

Our  opinion  in  this  matter  is  opposed  by  the  majority  opinion 
in  the  case  of  Railroad  Co.  v.  Santoro,  supra,  in  which  case,  how- 
ever,  the  syllabus  is  silent  in  respect  to  the  subject-matter  under 
consideration. 

In  this  unsettled  state  of  the  law  as  to  what  our  jurisdiction  is 
and  what  our  right  is  in  respect  to  reversing  the  same  case  a 
second  time  upon  the  weight  of  the  evidence,  we  adhere  to  the 
opinion  that  we  have  jurisdiction  to  do  so,  and  the  judgment  of 
the  lower  court  is  reversed  and  the  cause  remanded  at  the  costs 
of  the  defendant  in  error. 

Grant,  J.,  and  Carpenter,  J.,  concur. 
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FEES  EARNED  IN  POLICE  COURT  IN  STATE  CASES. 

Court  of  Appeals  for  Cuyahoga  County. 

(Before  Judges  Middleton,  Walters  and  Sayre,  of  the  Fourth 

District,  sitting  in  place  of  Judges  Grant,  Carpenter 

and  Lieghley,  of  the  Eighth  District.) 

Edmund  B.  Hasebodt,  Clerk  op  Court  op  Common  Pleas,  bt  al 
V.  State  op  Ohio,  ex  rel  E.  R.  Wilcox,  City  Soucitor. 

Decided,  May  8,  1917. 

Chief  of  Police  Not  Entitled  to  Fees  Earned  in  State  Oases  in  Police 
Court— Nor  is  the  Municipality  or  Police  Relief  Fund  Entitled 
Thereto — Interest  of  the  State  Therein. 

Sections  4581  and  3016,  General  Code,  do  not  fix  definitely  the  amount 
of  compensation  that  may  be  allowed  a  chief  of  police  for  seryices 
in  state  criminal  cases  in  a  police  court,  and  no  fees  may  be  allowed 
said  officer  for  such  services  under  favor  of  these  sections. 

Cyrus  Locher,  Prosecuting  Attorney,  and  F.  W.  Oreen,  Assist- 
ant Prosecuting  Attorney,  for  plaintiffs  in  error,  county  clerk, 
auditor  and  treasurer. 

Mathews,  Orgill  &  Masche,  for  Frederick  Kohler. 

MiDDLETON,  J. 

This  ease  involves  the  disposition  of  certain  costs  taxed  in  the 
name  of  Frederick  Kohler,  as  chief  of  police  of  the  city  of 
Cleveland,  in  state  criminal  cases  originating  in  the  police  court 
and  municipal  court  of  that  city,  in  which  convictions  were  had 
and  said  costs  allowed  by  the  state  and  paid  into  the  county 
treasury  of  Cuyahoga  county  to  the  credit  of  said  chief  of  police. 

The  original  action  was  instituted  by  S.  K.  Wilcox,  as  city 
solicitor,  for  the  city  of  Cleveland,  who  asked  for  a  mandatory 
order  against  the  clerk  of  courts  of  Cuyahoga  county,  and  the 
auditor  and  treasurer  thereof,  directing  the  payment  of  said 
costs  to  the  city  of  Cleveland,    The  chief  of  police,  Frederick 
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Kohler,  by  cross-petition,  claimed  said  costs  because  they  were 
taxed  in  the  various  cases  involved  as  his  fees ;  and  the  trustees 
of  the  police  relief  fund,  by  cross-petition,  claimed  them  upon 
the  ground  that  the  chief  of  police  did  not  personally  perform 
the  services  for  which  they  were  taxed  and  allowed,  but  that 
said  services  were  performed  by  subordinate  members  of  the 
police  force  of  said  city  and  that  such  members,  by  a  written 
agreement,  had  assigned  and  transferred  their  interest  therein 
to  the  police  relief  fund,  which  is  administered  by  said  trustees. 
In  the  court  of  common  pleas  demurrers  were  sustained  to  all 
the  pleadings  filed  in  the  original  action  except  the  petition  of 
the  relator,  and  judgment  was  rendered  for  the  city  upon  this 
petition  and  a  mandatory  order  was  allowed,  directing  the  pay- 
ment of  all  of  said  costs  to  the  city.  This  judgment  appears  to 
have  been  based  upon  the  provisions  of  Section  4213,  General 
Code,  which  provides: 

"The  salary  of  an  officer,  clerk  or  employee  shall  not  be  in- 
creased or  diminished  duKng  the  term  for  which  he  was  elected 
or  appointed,  and,  except  as  otherwise  provided  in  this  title,  all 
fees  pertaining  to  any  oflBce  shall  be  paid  into  the  city  treasury." 

In  view  of  the  case  of  Portsmouth  v.  Milstead,  and  Portsmouth 
V.  Baucus,  reported  in  8  C.C.(N.S.),  114,  and  subsequently  af- 
firmed by  the  Supreme  Court,  without  report,  76  0.  S.,  597,  the 
action  of  the  trial  court  clearly  was  erroneous.  These  cases 
settle  conclusively  the  proposition  that  the  only  fees  to  which 
the  provisions  of  said  Section  4213  apply  are  fees  earned  under 
municipal  ordinances  and  regulations,  and  that  the  provisions 
of  this  section  do  not  apply  to  the  fees  of  municipal  officers 
earned  in  state  criminal  cases.  We  are  constrained  to  hold, 
therefore,  that  the  learned  trial  court  erred  in  rendering  judg- 
ment for  the  city  of  Cleveland,  and  that  said  city  is  without  any 
legal  right  to  the  fees  in  question.  We  do  not,  however,  hold 
that  the  trial  court  erred  'in  sustaining  demurrers  to  the  cross- 
petitions  of  the  chief  of  police  and  trustees  of  the  police  relief 
fund. 
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It  is  contended  by  the  defendant  county  officials  that  there  is 
no  statutory  authority  for  taxing  fees  to  a  chief  of  police  for 
services  in  a  police  court  or  in  a  municipal  court  and,  therefore, 
that  none  of  the  present  claimants  to  these  costs  have  any  legal 
right  thereto. 

The  chief  of  police,  Frederick  Kohler,  contends  that  he  is 
entitled  to  said  costs  under  the  provisions  of  Sections  3016  and 
4581,  General  Code,  and  relies  upon  these  sections  as  authority 
for  fixing  and  allowing  fees  to  a  chief  of  police  for  services  in 
a  police  court.  The  contention  of  the  chief  of  police  in  this 
respect  appears  to  be  supported  by  at  least  some  slight  judicial 
sanction;  In  the  case  of  City  of  Delaware  v.  Matthews,  13  C.C. 
(N.S.),  539,  affirmed,  without  report,  in  82  0.  S.,  423,  the  court 
had  under  consideration  the  right  of  a  chief  of  police  to  fees 
in  a  mayor's  court,  but  was  not  called  upon  to  determine  and 
did  not  decide  the  right  of  such  officer  to  fees  for  services  in  a 
police  court.  However,  in  this  case  the  court  made  the  observa- 
tion that — 

**The  chiefs  of  police,  in  cities  having  a  police  court,  were  to 
receive  like  fees  as  constables  and  sheriffs  in  the  probate  court 
and  before  justices  of  the  peace." 

Apparently  this  observation  was  based  upon  the  provisions  of 
said  Section  4581.    That  section  provides: 

**  Other  fees  in  the  police  court  shall  be  the  same  in  state 
cases  as  are  allowed  in  the  probate  court,  or  before  justices  of 
the  peace,  in  like  cases,  and  in  cases  for  violation  of  ordinances 
such  fees  as  the  council,  by  ordinance,  prescribes,  not  exceeding 
the  f^es  for  like  services  in  state  cases." 

This  observation  of  the  court,  under  the  circumstances,  should 
not  be  considered  more  than  a  mere  obiter  dictum.  However,  it 
has  been  seized  upon  by  those  interested  as  a  judicial  interpre- 
tation of  said  section  and  Las  been  claimed  as  authority  for  tJie 
allowance  of  fees  to  chiefs  of  police  for  services  in  a  police  court. 

Keeping  in  mind  the  principle  that  the  compensation  of  public 
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officers  must  be  fixed  by  statute,  the  constmction  thus  claimed 
for  this  section  will  not  stand  an  analysis.  Assuming  that  the 
fees  named  therein  include  fees  which  may  be  earned  by  a  chief 
of  police,  by  what  rule  are  such  fees  to  be  determined  under 
its  provisions?  First  it  provides  that  fees  in  the  police  court 
in  state  cases  shall  be  the  same  as  are  allowed  in  the  probate 
court  or  before  justices  of  the  peace.  Here  are  two  distinct  and 
separate  provisions ;  one  is  that  the  fees  shall  be  the  same  as  are 
allowed  in  the  probate  court,  and  the  other  is  that  the  fees  shall 
be  the  same  as  allowed  before  justices  of  the  peace.  Which 
provision,  therefore,  controls?  The  only  officers  who  render  serv- 
ices in  the  probate  court  and  before  justices  of  the  peace  similar 
to  those  performed  by  a  chief  of  police  in  a  police  court  are 
sheriflfs  and  constables.  Therefore,  if  the  foregoing  provisions 
of  this  section  are  to  be  given  any  operative  force  ttey  must 
be  held  to  provide  that  the  fees  of  a  chief  of  police  shall  be  the 
same  as  those  of  a  sheriff  or  a  constable  in  the  probate  court 
or  before  justices  of  the  peace.  Now  the  fees  allowed  in  the 
probate  court  are  fixed  by  the  provisions  of  Section  11204,  which 
provides  that  said  fees  shall  be  the  same  as  those  allowed  in  the 
court  of  common  pleas  **for  like  services."  The  fees  of  a  sheriff, 
therefore,  in  the  probate  court  are  fixed  by  the  provisions  of 
Section  2845,  and  we  presume  that  this  section  also  would  con- 
trol his  fees  for  any  services  rendered  before  a  justice  of  the 
peace.  But  the  fees  of  a  constable  before  a  justice  of  the  peace 
are  fixed  by  the  provisions  of  Section  3347,  General  Code,  and 
the  fees  of  this  section  are  different  from  the  fees  of  a  sheriff 
under  Section  2845  aforesaid.  Therefore,  if  we  are  to  take 
Section  4581  as  the  statutory  authority  for  fixing  the  fees  of  a 
chief  of  police  for  services  in  a  police  court,  which  of  the  two 
provisions  of  said  section  shall  we  consider  as  controlling  Y  It 
seems  that  in  the  taxing  of  fees  of  a  chief  of  police  for  such  serv- 
ices it  has  been  the  practice,  in  some  jurisdictions  at  least,  to 
fix  his  fees  under  the  section  relating  to  constables  if  this  section 
provided  a  fee  for  the  service  to  be  taxed.  This  was  done  be- 
cause the  latter  section  provides  a  lower  fee  than  that  named  in 
the  section  relating  to  sheriffs.   But  if  the  services  rendered  wer^ 
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those  for  which  no  fee  was  provided  in  the  case  of  constables, 
then  the  fee  as  provided  in  the  case  of  sheriff  was  allowed.  It 
is  apparent,  without  further  discussion,  that  such  procedure  is 
without  any  statutory  authority. 

In  the  case  of  State,  ex  rel,  v.  Kleinhoffer,  92  0.  S.,  163,  the 
Supreme  Court  had  before  it  for  consideration  the  right  of  a 
humane  officer  to  fees  for  services  rendered  by  him'  in  cases 
prosecuted  before  a  justice  of  the  peace,  and  the  court  had  under 
consideration  the  provisions  of  Section  10076,  General  Code. 
In  discussing  the  provisions  of  this  section,  on  page  166  of  the 
opinion  the  court  say: 

"•  •  •  if  the  pronoun  'they,'  as  used  in  Section  10076, 
could  be  held  to  refer  to  officers  other  than  humane  officers — for 
example,  to  a  sheriff  or  constable — it  would  be  impossible  to  de- 
termine to  which  it  does  refer.  And  it  is  important  and  neces- 
sary that  this  be  known,  for  the  fees  of  a  sheriff  and  those  of  a 
constable  as  fixed  by  Sections  2845  and  3347,  respectively,  are 
different." 

We  think  this  language  of  the  court  is  equivalent  to  a  holding 
that  if  the  section  there  under  consideration  could  be  construed 
as  providing  that  humane  officers  should  receive  the  same  fees  as 
a  sheriff  or  constable  for  like  services,  it  would  be  inoperative 
because  of  its  indefiniteness.  Now  the  provisions  of  Section  4581 
aforesaid  present  precisely  this  situation,  for  the  most  that  may 
be  claimed  for  this  section  as  authority  for  the  fixing  and  al- 
lowance of  fees  to  a  chief  of  police  is  that  it  provides  that  such 
fees  shall  be  the  same  as  those  of  a  sheriff  or  constable  in  the 
probate  court  or  before  a  justice  of  the  peace.  We  regard  the 
reasoning  of  the  court  in  the  case  last  cited  as  conclusive  against 
any  claim  that  said  Section  4581  is  effective  in  furnishing  statu- 
tory authority  for  the  fixing  of  fees  in  state  criminal  cases  in  a 
police  court  to  the  chief  of  police  for  services  rendered  therein. 

It  is  apparent  that  the  provisions  of  Section  3016  do  not  fur- 
nish such  authority,  for  its  provisions  are  intended  only  to  au- 
thorize the  payment  of  such  fees  from  the  county  treasury  and 
implies  that  under  some  other  statute  may  be  found  the  author- 
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ity  for  fixing  said  fees.  While  it  is  not  contended  here  that  any 
authority  may  be  found  in  the  provisions  of  Section  4534  for 
the  allowance  of  the  fees  in  question,  yet  it  is  well  to  observe  that 
this  section  is  subject  to  the  same  infirmity  and  nothing  may  be 
claimed  for  a  chief  of  police  under  its  favor  because  of  the  in- 
definiteness  and  uncertainty  of  its  provisions  in  respect  to  the 
amount  that  may  be  allowed  said  officer  in  state  cases. 

It  follows,  therefore,  that  much  as  we  might  desire  to  sustain 
the  legality  of  such  allowance  we  must  hold  that  the  money  now 
in  the  treasury  of  this  county  to  the  credit  of  the  chief  of  police 
for  fees  earned  in  the  police  court  in  the  cases  aforesaid  is  there 
without  warrant  of  law  and  should  be  returned  to  the  state 
treasury. 

It  appears  from  the  pleadings  that  the  fees  in  controversy 
were  taxed  for  services  rendered  by  said  chief  of  police  between 
the  2d  day  of  May,  1903,  and  the  24th  day  of  February,  1913. 
It  follows,  therefore,  that  from  the  1st  day  of  January,  1912, 
until  the  24th  of  February,  1913,  the  fees  so  taxed  were  for  serv- 
ices rendered  in  the  municipal  court  of  said  city,  and  it  there- 
fore becomes  necessary  to  consider  whether  the  laws  pertaining 
to  this  court  furnish  any  authority  for  the  taxing  of  such  fees. 

The  law  under  which  said  services  were  rendered  in  the 
municipal  court  is  found  at  page  166,  0.  L.,  102,  in  the  provi- 
sions of  an  act  passed  May  10,  1911.  By  the  provisions  of  Sec- 
tion 36  of  that  act  it  is  provided  that — 

' '  In  criminal  cases  all  fees  and  costs  shaU  be  the  same  as  now 
fixed  in  the  police  court  of  said  city." 

Without  considering  the  constitutionality  of  this  enactment 
because  of  the  fact  that  it  incorporates  by  reference  provisions 
of  a  law  which  it  at  the  same  time  repeals,  it  is  sufficient  to  say 
that  if  there  was  no  provision  of  law  for  the  fixing  of  such  fees 
in  the  police  court  of  said  city  the  aforesaid  provision  of  Sec- 
tion 36  of  said  act  could  have  no  force.  This  act  was  repealed 
by  an  act  found  in  103  0.  L.,  682,  passed  April  18,  1913,  and 
this  act  also  carries  the  same  provision  with  an  amendment, 
however,  that  the  **  court    •    •    •    by  rule  may  establish  a 
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schedule  of  fees  and  costs  to  be  taxed  in  all  actions  and  proceed- 
ings, in  no  case  to  exceed  fees  and  costs  provided  for  like  actions 
and  proceedings  by  general  law." 

These  provisions,  however,  can  have  no  application  to  the 
fees  earned  prior  to  their  enactment. 

The  claim  of  the  trustees  of  the  police  relief  fund  to  the 
fees  in  question  upon  the  ground  that  the  defendant,  Kohler, 
did  not  personally  perform  the  services  for  which  said  fees  were 
taxed,  but  that  said  services  were  rendered  by  subordinate 
police  officers  and  have  been  assigned  by  the  latter  to  said  trus- 
tees, must  also  fail,  because  what  has  been  said  here  in  respect 
to  the  lack  of  authority  for  the  allowance  of  said  fees  to  a  chief 
of  police  applies  also  to  all  police  officers.  There  is  no  statute 
fixing  the  fees  in  a  police  court  of  any  police  officer  in  state 
criminal  cases.  We  are  inclined  to  the  opinion  that  under  Sec- 
tion 13500  a  warrant  should  be  issued  to  the  officer  who  is  ex- 
pected to  serve  the  same,  and  such  officer  must  personally  per- 
form that  service  to  be  entitled  to  any  fees.  But  this  matter 
is  not  material  in  the  case  of  a  chief  of  police  or  police  officer 
in  state  criminal  cases,  for  there  is  no  right  to  fees  in  the  first 
instance  in  a  police  court. . 

In  view  of  the  foregoing  observations,  we  are  of  the  opinion 
that  none  of  the  pleadings  in  the  original  action  state  a  cause 
of  action  and  that  the  learned  trial  court  should  have  sustained 
demurrers  as  to  all  pleadings  before  it.  And  we  would  now  ren- 
der the  judgment  that  court  should  have  rendered  were  it  not 
for  the  fact  that  we  believe  this  case  should  be  remanded  to  the 
court  of  common  pleas  for  the  purpose  of  allowing  the  state  of 
Ohio  to  intervene  by  a  cross-petition  setting  up  its  right  to  the 
money  now  in  the  treasury  of  this  county  to  the  credit  of  said 
chief  of  police  in  the  cases  here  in  controversy. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings according  to  law. 

Walters,  J.,  and  Sayrb,  J.,  concur. 
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LIEN  ESTABLISHED  FOR  ATTORNEY'S  FEES. 

Court  of  Appeals  for  Franklin  County. 

Waixjutt  v.  Huung,  etc.,  kt  al.* 

Decided,  March  24, 1913. 

Equity — Attorney  and  Client — Action  for  AJloioance  of  Feei—NeUher 
t^arty  Entitled  to  a  Jury  as  a  Matter  of  Right. 

L  A  suit  may  be  brought  In  equity  by  an  attorney  to  eetabllgh  a  lien 
for  attorney's  fees  upon  a  fund  In  court  and  which  has  been  pro- 
duced by  the  efTorts  of  such  attorney. 

2.  In  such  an  action  neither  party  U  entitled,  as  a  matter  of  right, 
to  a  trial  by  Jury. 

C.  M,  Addison,  for  plaintiif  in  error. 

J.  M.  Todd,  Charles  P.  Outhwaite,  J.  H.  Dyer,  Cyrus  HuUng 
and  Frank  C.  HuU/ng,  for  defendants  in  error. 

EUKKLE,  J. 

In  the  trial  of  this  case  the  lower  court,  after  ordering  the 
payment  of  costs,  distributed  the  remainder  of  a  certain  fund 
among  the  following  attorneys,  namely:  Cyrus  Huling,  Cyrus 
Huling,  as  assignee  of  Frank  Davis;  Joseph  H.  Dyer,  as  exec- 
utor, and  Gilbert  H.  Stewart. 

The  entry,  after  fixing  the  amounts  to  be  paid  to  each  of  said 
persons,  provided  that  such  amounts  should  be  paid  ''Or  such 
proportion  of  such  amounts  as  the  respective  claims  bear  to  the 
total  fund  herein  ordered  to  be  paid  to  the  clerk  of  this  court, 
after  the  payment  of  the  costs  and  expenses  herein  ordered, 
and  if,  after  the  payment  of  said  costs  and  expenses  and  the 
claims  of  said  plaintiff,  Cyrus  Hulhig  and  the  defendants,  Gil- 
bert H.  Stewart  and  Jos.  H.  Dyer,  executor,  as  herein  ordered, 
there  remains  any  balance  in  said  fund,  the  same  shall  be  paid 
to  the  defendant,  John  M.  Walcutt. '' 

The  court  found  that  the  legal  services  rendered  by  the  above- 
named  attorneys  were  reasonably  worth  the  amounts  so  found 

•Affirmed  without  opinion,  Waloutt  v.  Euling,  92  Ohio  State^  US. 
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due  such  attorneys,  nnd  guch  sums  were  declared  a  lien  upon 
the  said  fund  then  in  the  hands  of  the  court,  which  fund  was 
realized  from  the  collection  of  a  judgment  against  the  city  of 
Columbus  in  favor  of  John  M.  Waleutt,  plaintiff  in  error.  This 
judgment  was  obtained  through  the  efforts  of  the  above-named 
attorneys. 

Plaintiff  in  error  seeks  a  reversal  of  the  findings  and  order  of 
the  lower  court.  Various  errors  are  assigned.  Counsel  for 
plaintiff  in  error,  among  other  things,  claims  that  the  allowances 
made  for  attorneys'  fees  are  excessive;  that  the  lower  court  had 
no  authority  to  refer  the  case  to  a  master  commissioner;  that 
the  plaintiff  in  error  was  entitled  to  a  trial  by  jury,  and  that 
Gilbert  H.  Stewart  and  the  estate  of  Judge  Eli  P.  Evans  were 
neither  necessary  nor  proper  parties  to  the  proceeding. 

When  the  case  was  referred  to  the  master  Mr.  Waleutt  did 
not  appear,  either  in  person  or  by  attorney,  for  the  purpose  of 
introducing  evidence  or  cross-examining  the  witnesses. 

We  have  examined  the  bill  of  exceptions,  but  shall  not  at- 
tempt to  discuss  the  evidence  in  detail.  It  is  sufficient  to  say 
that  whatever  view  we  might  entertain  as  to  the  total  amount  of 
attorneys'  fees  which  should  have  been  allowed,  we  could  not 
make  any  modification  of  such  allowances  which  would  be  based 
upon  the  evidence.  The  evidence  justifies  the  allowances  made 
by  the  lower  court.  As  above  suggested,  if  we  should  make  any 
modification  in  such  allowances  the  same  would  not  be  based  upon 
the  evidence,  but  would  merely  represent  our  notion  of  the  total 
allowance  which  should  have  been  made  in  such  case.  We  would 
not  be  justified  in  so  doing. 

Was  the  plaintiff  in  error  entitled  to  a  trial  by  jury!  If  so, 
then  the  case  should  not  have  been  referred  to  a  master ;  if  not, 
then  the  court  had  authority  to  refer  the  case  to  a  master. 

The  original  petition  of  the  plaintiff  below,  filed  July  12,  1911, 
sought  to  recover  a  personal  judgment  against  Mr.  Waleutt  in 
the  sum  of  $10,000  for  legal  services,  and  also  asked  that  the 
city  of  Columbus  be  enjoined  from  paying  the  amount  due  on 
the  judgment  in  question  to  defendant  Waleutt. 

Under  the  original  petition  either  party  would  have  been 
entitled  to  a  trial  by  jury. 
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On  September  11  plaintiff  below  filed  an  amended  petition,  in 
which  he  changed  his  cause  of  action  against  the  defendant  Wal- 
cutt.   The  prayer  of  the  amended  petition  is  as  follows: 

'' Wherefore,  plaintiff  prays  that  the  court  on  final  hearing 
hereoi:  tix  and  aeteimine  the  amount  of  the  reasonable  compen- 
sation of  plaintiff  for  his  services  as  set  forth  in  his  iirst  cause 
of  lection  nerein  at  the  sum  of  ten  thousand  dollars  ($10,000), 
or  such  other  sum  as  to  the  court  may  seem  just  and  proper,  with 
interest  from  the  12th  day  of  July,  1911,  and  decree  and  order 
that  such  sum  so  found  by  the  court  be  and  operate  as  a  lien 
upon  the  fund  and  proceeds  of  said  judgment,  and  order  the 
same  to  be  paid  to  plaintiff  out  of  said  fund.  And  that  the  court 
fix  and  determine  the  amount  of  the  reasonable  compensation  of 
the  said  Frank  A.  Davis  for  his  services  as  attorney  in  said 
cause  as  set  forth  in  the  said  second  cause  of  action  herein  at 
the  sum  of  five  thousand  dollars  ($5,000),  or  such  other  sum  as 
to  this  court  seems  to  be  just  and  proper,  with  interest  from  the 
19th  day  of  July,  1911;  and  decree  and  order  such  sum  so 
found  by  the  court  to  be  and  operate  as  a  lien  upon  the  fund 
and  proceeds  of  said  judgment;  and  that  the  court  order  the 
same  to  be  paid  to  plaintiff  out  of  said  fund.  And  that  a  tem- 
porary restraining  order  issue,  restraining  said  city  of  Columbus 
from  paying  the  proceeds  of  said  judgment  to  said  John  M.  Wal- 
cutt, and  restraining  said  John  M.  Walcutt  from  receiving  the 
proceeds  of  said  judgment  pending;  proceedings  herein;  and 
for  all  further  relief  to  which  in  equity  plaintiff  is  entitled.'* 

On  September  30  defendant  Walcutt  filed  an  answer  to  the 
amended  petition.  On  December  5  Gilbert  H.  Stewart  filed  an 
amended  cross-petition,  and  on  December  6  Joseph  H.  Dyer,  ex- 
ecutor, filed  a  cross-petition.  These  crosi^-petitions  sought  the 
same  form  of  relief  as  was  asked  in  the  amended  petition  of 
Mr.  Ruling.  The  case  below  was,  therefore,  tried  upon  the 
amended  petition  of  Mr.  Ruling,  the  amended  cross-petition  of 
Gilbert  R.  Stewart,  the  cross-petition  of  Mr.  Dyer,  executor,  and 
the  answers  thereto  of  the  defendant  Walcutt. 

The  plaintiff  below  in  an  action  at  law  could  recover  a  money 
judgment  against  Walcutt  for  the  value  of  his  services  or  he 
could  bring  an  action  in  equity  to  enforce  his  lien  against  the 
judgment  in  question. 
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Under  the  amended  petition  and  the  answer  thereto  we  think 
the  issues  raised  and  presented  to  the  court  were  of  an  equitable 
nature.  The  issues  so  raised  related  to  the  right  of  the  plaintiff 
below  to  engraft  a  lien  on  the  judgment  in  question  for  such 
amount  as  the  court  found  was  equal  to  the  reasonable  value  of 
his  services.  If  we  are  correct  in  this  conclusion  then  the  case 
was  triable  to  a  court  and  not  to  a  jury. 

The  decisions  of  our  Supreme  Court  do  not  in  words  hold 
that  an  attorney  has  a  lien  upon  a  judgment  which  was  secured 
through  his  efforts,  but  we  are  unable  to  reconcile  certain  deci- 
sions of  our  Supreme  Court  except  upon  the  theory  that  that 
court  recognizes  the  existence  of  such  a  lien.  See  lieece  v.  Kyle, 
49  Ohio  St.,  475,  at  page  480 : 

''Reece  had  an  unsatisfied  claim  for  fees  in  obtaining  a  judg- 
ment for  McMillan.  His  relation  as  attorney,  as  to  that  judg- 
ment, had  not  terminated.  His  claim  gave  him  an  equitable 
interest  in  the  judgment,  and  a  lien  upon  it."  See  also  Diehl 
V.  Friestcr,  37  Ohio  St.,  473. 

A  very  complete  statement  of  the  interest  which  an  attorney 
has  in  a  judgment  which  was  secured  through  his  efforts  is 
found  in  the  notes  to  the  case  of  Hasina  v.  Island  Coal  Company, 
reported  in  51  American  State  Reports,  pages  257  and  258: 

^'Besides  the  general  or  retaining  lien  which  an  attorney  has 
upon  papers,  books,  documents,  money  and  other  property  in 
his  possession,  to  secure  his  professional  compensation  he  has 
what  is  called,  for  want  of  a  better  name,  a  particular  or  charg- 
ing, lien  upon  a  judgment  procured  by  him  for  his  client.  This 
right  to  recover  for  his  services  in  obtaining  a  judgment  for  his 
client  is  called  a  lien,  in  the  broad  sense  of  the  term,  although 
it  does  not  depend  upon  possession,  but  rests  merely  on  the 
equity  of  the  attorney  to  be  paid  his  fees  and  disbursements 
out  of  the  judgment  which  he  has  obtained.  It  is  considered 
reasonable  and  proper  that  an  attorney,  by  whose  labor  and  at 
whose  expense  a  judgment  has  been  obtained  for  his  client, 
should  have  an  interest  in  that  judgment  which  the  law  will 
regard  and  protect.  An  eminent  judge  once  said  *that  the  con- 
venience, good  sense  and  justice  of  the  thing  required  it.'  So, 
while  we  talk  of  an  attorney  having  a  lien  upon  a  judgment, 


286  COURT  Of  appeals. 


Walcutt  T.  HuUnfr  [VoL  27  (NA) 


it  is,  in  fact,  only  a  claim  or  right  to  asik  for  the  intervention  of 
the  court  for  his  protection,  when,  having  obtained  a  judgment 
for  his  client,  he  finds  that  there  is  a  probabality  of  the  client 
depriving  him  of  his  interest  in  the  fruits  of  that  judgment. 
The  lien  of  an  attorney  upon  a  judgment  is  an  equitable  lien, 
and  is  upheld  simply  upon  the  theory  that  his  services  and  skill 
produced  it.  This  seems  to  be  the  only  ground  upon  which  this 
lien  has  ever  been  put.  Little  is  known  of  its  origin,  but  the 
principle  has  long  been  recognized  that  a  'party  should  not  run 
away  with  the  fruits  of  the  cause  without  satisfying  the  legal 
demands  of  his  attorney  by  whose  industry,  and,  and  in  many 
instances,  at  whose  expense,  those  fruits  are  obtained.'  '* 

The  syllabus  in  the  case  of  McKdvy's  and  SierretVs  Appeals, 
108  Pa.  St.,  615,  is  as  follows : 

**1.  An  attorney  has  a  lien  for  his  services  only  upon  a  fund 
or  upon  papers  which  he  actually  has  in  his  possession.  But 
where  a  fund  is  brought  into  a  court  of  equity  by  the  services  of 
an  attorney,  who  looks  to  that  alone  for  compensation,  though 
his  interest  is  not  of  the  nature  of  a  lien,  he  is  the  equitable 
owner  thereof  to  the  extent  of  the  value  of  his  services,  and  the 
court  administering  the  fund  will  intervene  for  his  protection^ 
and  award  him  a  reasonable  compensation  therefrom. 

**2.  The  court  may  in  such  case  determine  itself,  or  through 
an  auditor,  what  is  a  reasonable  fee,  without  referring  the  matter 
to  a  jury.'' 


See  also  4  Cyc,  1005: 

**The  charging  lien  of  an  attorney  is  an  equitable  right  to 
be  paid  for  his  services  out  of  the  proceeds  of  the  judgment 
obtained  by  his  labor  and  skill.  To  the  extent  of  such  services 
he  is  regarded  as  an  equitable  assignee  of  the  judgment.'* 

We  also  think  Mr.  Stewart  and  Mr.  Dyer,  as  executor,  were 
proper  parties.  They  claimed  an  interest  in  and  a  lien  upon  this 
fund.  The  amounts  claimed  by  Mr.  Huling,  individually  and 
as  assignee  of  Mr.  Davis,  Judge  Stewart  and  Mr.  Dyer,  as  exec- 
utor, exceeded  the  total  amount  of  the  fund  in  the  hands  of  the 
court.  Each  of  the  parties  claimed  a  lien  upon  this  fund  on 
account  of  legal  services  rendered  in  creating  the  fund.  "We 
think  they  were  proper  parties,  not  only  for  the  purpose  of  de- 
termining the  amount  of  their  respective  claims  but  also  the 
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priorities  thereof,  if  any  priorities  existed,  and  the  ratio  of  dis- 
tribution in  the  event -the  claims  as  allowed  exceeded  the  fond 
and  were  found  valid  liens  thereon. 

We  think  the  distribution  made  by  the  lower  court  was  cor- 
rect, namely,  that  there  should  be  paid  *'Such  proportion  of 
said  amounts  to  the  said  Huling,  Stewart,  and  Dyer,  executor, 
as  their  respective  claims  bear  to  the  total  fund  herein  ordered 
to  be  paid  to  the  clerk  of  the  court. ' ' 

We  find  no  prejudicial  error  in  the  record,  and  the  judgment 
of  the  lower  court  will  be  afSrmed. 

Judgment  afBrmed. 

AiiTiRKAD,  J.,  and  Ferneding,  J.,  concur. 


DESCENT  OP  INTEREST  IN  LAND. 

Court  of  Appeals  for  Licking  County. 
EnwABD  T.  Koch  et  al  v.  Lindsay  H.  Bounds  et  ai/. 

Decided,  October  Term,  1916. 

Partition — Determination  tia  to  Whether  Interest  in  Land  Came  5y 
Descent  or  Purchase, 

Onder  the  holding  In  1  Ohio  State,  107,  the  title  of  William  Bounds 
to  the  lands  there  In  Issue  was  a  title  which  could  be  redoemed 
by  his  heirs  at  law  by  virtue  of  the  statute  of  descent  and  distri- 
bution, and  such  redemption  having  been  effected  the  title  to  a 
one-fifth  Interest  In  said  lands  which  passed  to  the  son,  Robert 
Bounds,  was  an  ancestral  title  and  not  one  by  purchase,  and  said 
one-fifth  Interest  has  descended  to  the  heirs  at  law  of  said  Rob- 
ert Bounds,  and  not  under  the  will  of  his  wldow»  wherein  It  was 
attempted  by  her  to  pass  the  said  title  to  her  second  husband 
whose  heirs  at  law  are  plaintiffs  herein. 

Sidsel  &  Cornell,  for  plaintiffs  in  error, 
Kibler  &  Kibler,  contra. 

Powell,  J. 

This  is  a  suit  in  partition,  and  the  lands  to  be  partitioned  are 
described  specifically  in  the  answer  and  cross-petition  of  the 
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defendant,  Lindsay  H.  Bounds.  The  single  question  presented 
for  adjudication  is  whether  or  not  the  one  undivided  fifth  part 
of  said  lands  that  belonged  to  Robert  Bounds,  deceased,  came  to 
the  possession  and  ownership  of  the  said  Robert  Bounds  by  de- 
scent or  by  purchase. 

It  is  claimed  on  the  part  of  the  plaintiffs  in  error  that  Robert 
Bounds'  original  title  to  the  undivided  fifth  part  of  said  lands 
was  a  title  by  purchase,  while  it  is  claimed  by  defendants  in 
error  that  said  undivided  fifth  owned  by  Robert  Bounds  was  a 
title  by  descent  from  "William  Bounds,  his  father. 

William  Bounds  became  the  owner  of  the  certificate  of  entry 
of  said  lards  in  about  1820,  the'^said  certificate  having  been  is- 
sued in  1816.  William  Bounds  assigned  the  certificate  of  entry 
to  one  Edwards  as  security  for  a  debt  owing  by  him  to  the  said 
Edwards.  Afterward  the  certificate  was  assigned  by  Edwards 
and  came  into  the  hands  of  one  Samuel  Stover.  At  the  time 
of  the  assignment  by  Bounds  to  Edwards,  a  contract  was  en- 
tered into  between  them,  by  which  Bounds  reserved  to  himself 
the  right  to  redeem  said  lands  within  a  time  named  and  upon 
condition  that  the  debt  due  to  Edwards  should  be  paid. 

Stover,  when  he  became  the  owner  of  said  certificate,  paid  the 
balance  of  the  purchase  price  due  upon  the  same,  and  alsa  paid 
the  claim  for  which  said  certificate  had  been  assigned.  He  then 
procured  a  patent  to  issue  from  the  general  government  to  him 
for  said  lands.  After  obtaining  the  patent  in  1824  or  1825,  he 
brought  an  action  of  ejectment  and  recovered  possession  of  said 
lands  from  Bounds. 

Bounds  remained  in  the  neighborhood  for  about  a  year  after 
Stover  had  recovered  possession  and  then  disappeared,  and,  so 
far  as  the  record  discloses,  was  never  afterward  heard  from. 

Stover  continued  in  possession  of  the  -lands  covered  by  said 
patent  until  his  own  death  in  1835.  Shortly  afterward  the 
heirs  at  law  of  William  Bounds  began  suit  against  the  heirs  at 
law  of  Samuel  Stover  to  redeem  said  lands.  Afterward,  by 
judgment  of  the  Supreme  Court  of  the  state  of  Ohio,  a  decree 
was  entered,  authorizing  such  redemption  and  ordering  convey- 
ance of  said  lands  by  the  heirs  of  Samuel  Stover,  deceased,  to 
the  heirs  of  William  Bounds,  deceased,  of  whom  the  said  Robert 
Bounds  was  one.    Bounds  v.  Rtover^  1  Ohio  St.,  107. 
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Robert  Bounds,  some  time  after  said  decree  was  entered,  went 
to  the  state  of  California  and  remained  there  until  about  the 
year  1856,  when  he  returned  and  bought  the  interests  in  said 
lands  of  his  brothers  and  sisters,  so  that  there  is  no  question  that 
his  title  to  four-fifths  of  the  land  sought  to  be  partitioned  is  a 
title  by  purchase ;  the  other  one-fifth  is  claimed  to  have  come  to 
him  by  descent  from  his  father,  William  Bounds. 

Some  years  afterward  Robert  Bounds  married  and  on  his 
death  without  issue  surviving  him,  his  widow,  Margaret  Bounds, 
became  the  owner  in  fee  by  virtue  of  the  statutes  of  descent  then 
in  force,  of  four-fifths  of  said  lands,  with  a  life  estate  in  the 
other  fifth  that  had  originally  belonged  to  her  said  husband,  if 
it  was  an  estate  by  inheritance ;  and  if  it  was  an  estate  by  pur- 
chase, she  was  also  the  owner  of  said  one-fifth,  and  this  is  the 
question  presented  to  us  for  solution. 

It  arises  in  this  way:  Margaret  Bounds,  after  the  death  of 
Robert  Bounds,  was  remarried  to  William  H.  Koch,  who  sur- 
vived her.  She  left  a  will  devising  all  her  interest  in  said  lands 
to  her  said  husband,  who  was  the  original  plaintiff  in  this  action, 
and  who  died  during  the  pendency  of  the  same.  The  action  was 
revived  in  the  name  of  his  legal  representatives,  and  they  are 
the  plaintiffs  in  error  in  this  court.  The  defendants  in  error  are 
the  heirs  at  law  of  Robert  Bounds,  so  that  the  contention  here 
is  between  the  respective  heirs  at  law  of  the  two  husbands  of 
Margaret  Bounds,  deceased. 

The  original  action  between  the  heirs  of  William  Bounds  and 
the  heirs  of  Samuel  Stover  is  reported  in  1  Ohio  St.,  page 
107.  It  is  there  held  that  the  assignment  of  the  certificate  to 
Edwards  with  a  contract  reserving  the  right  to  redeem  said  lands 
on  the  payment  of  the  amount  due  to  Edwards,  constituted  a 
mortgage  on  the  part  of  Bounds  to  Edwards,  and  the  court  there 
say  that  **once  a  mortgage,  always  a  mortgage."  The  court 
also  held  that  the  interest  or  title  of  William  Bounds  in  said 
lands  was  a  superior  title  to  that  of  Samuel  Stover,  although 
Stover  had  obtained  the  patent  for  the  same  from  the  United 
States  Government;  and  the  court  entered  a  decree  authorizing 
the  heirs  of  Bounds  to  redeem  said  lands  from  the  heirs  of 
Stover. 
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It  is  also  there  held  that  because  Stover  took  the  assignment  of 
said  certificate  of  entry  with  full  knowledge  of  the  rights  of 
Bounds  in  said  lands  under  his  contract  with  Edwards,  he  took 
such  titlo  as  he  could  obtain  with  a  right  of  redemption  remain- 
ing in  Bounds,  that  could  be  exercised  any  time  within  the  bar 
of  the  statute  of  limitations;  or,  in  other  words,  tlie  certificate 
of  entry  carried  with  it  to  Bounds  a  title  to  said  lands,  though 
not  a  complete  title;  and  the  court  recognizes  that  such  title 
would  descend  according  to  law  by  entering  a  decree  in  favor  of 
the  heirs  of  Bounds  against  the  heirs  of  Stover.  Such  title,  then, 
as  William  Bounds  possi'ssed,  was  a  title  that  could  be  redeemed 
by  his  heirs  at  law  by  virtue  of  the  statute  of  descent  and  distri- 
bution. 

It  was  further  held  that  Stover  did  not  obtain  a  clear  and 
indefeasible  title  through  Edwards  by  the  assignment  of  said 
certificate  and  the  procuring  of  said  patent  for  said  lands. 

The  court  held,  in  the  case  cited,  that  the  certificate  of  entry, 
while  it  carried  incomplete  title  to  the  owner  of  the  same,  gave 
the  party  to  whom  it  belonged  the  right  to  enter  and  hold  the 
land  covered  by  such  certificate;  it  also  gave  him  the  right  to 
obtain  a  complete  legal  title  to  the  exclusion  of  all  other  per- 
sons, by  the  payment  of  the  balance  of  the  purchase  price ;  and 
that  the  same  was  a  title  to  the  lands,  although  not  a  perfect  one. 

It  follows  that  the  heirs  of  Bounds  obtained  title  by  descent 
from  William  Bounds,  with  a  right  to  make  their  title  complete 
by  the  performance  of  the  conditions  of  such  certificate  of  entry 
and  the  payment  of  any  obligations  for  which  said  certificate  had 
been  assigned,  and  that  when  their  title  became  perfected,  it 
became  a  perfect  title  by  descent  and  not  by  purchase. 

The  court  has  arrived  at  the  conclusion  that  Robert  Bounds 
inherited  one-fifth  of  the  lands  described  in  the  answer  and  cross- 
petition  from  his  father,  William  Bounds,  deceased,  and  that  his 
title  to  said  one-fifth  is  an  ancestral  title,  and  not  one  by  pur- 
chase. This  having  been  the  holding  of  the  court  below,  it  fol- 
lows that  the  judgment  of  that  court  must  be  affirmed. 

Judgment  'affirmed. 

Shtelds,  J.,  and  Houck,  J.,  concur. 
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PROVISION  FOR  AVOIDING  LEASE  FOR  SALOON  PURPOSES. 

Court  of  Appeals  for  Franklin  County. 

The  Gambrinus  Brewing  Co.  v.  Beall. 

Decided.  February  29,  1916. 

L€<tse — Property  Taken  for  Saloon  Purposes — With  Provision  that  Lea^e 
May  be  Avoided — If  Sale  of  Liquor  on  Said  Premises  is  Prohibited,, 

A  lease  of  real  estate  containing  a  provision  that  the  same  may  be 
terminated,  at  the  option  of  the  lessee,  if  the  sale  of  intoxicating 
liquors  upon  such  premises  is  prohibited  by  township,  municipality, 
state  or  other  legal  authority  or  action  under  and  by  virtue  of 
existing  or  future  laws,  may  be  avoided  by  the  lessee  when  It  ap- 
pears that  a  license  for  the  sale  of  intoxicating  liquors,  upon  the 
premises  so  leased,  has  been  refused  by  the  county  liquor  licensing 
board  upon  the  ground  that  the  full  quota  of  saloon  licenses  in 
such  municipality  has  been  exhausted. 

Addison,  Taylor,  Williams  tt*  dole,  for  plaintiff  in  error. 
Pugh  cl  Pugh,  contra. 

KUNKLE,  J. 

Bruce  Bcall,  plaintiff  below,  brought  suit  against  the  Gam- 
brinus Brewing  Company,  defendant  below,  to  recover  judg- 
ment in  the  sum  of  $130  witli  interest,  as  rent  for  premises  No. 
50  Greenlawn  avenue,  Cohimbus,  Ohio,  for  tlie  months  of  Janu- 
ary, February,  ^larch  and  April,  1914,  under  a  lease  beginning 
on  the  first  day  of  March,  1910,  and  extending  for  a  period  of 
five  years  thereafter. 

Defendant  below  for  amended  answer  and  for  a  first  defense, 
after  making  certain  formal  admissions  as  to  its  corporate  ca- 
pacity, the" execution  of  the  lease,  the  occupation  of  the  premises 
and  the  payment  of  certain  rent,  denied  the  other  allegations  of 
the  petition. 

In  the  second  defense  of  the  amended  answer  defendant  below 
in  substance  alleged  that  under  a  notice  given  in  pursuance  to 
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the  provisions  of  the  said  lease  it  was  released  from  the  pay- 
ment of  further  rent  after  November,  1913. 

In  the  third  defense  of  the  amended  answer,  in  addition  to 
repeating  the  averments  of  the  second  defense,  defendant  below 
alleged  that  in  pursuance  to  said  notice  it  surrendered  the  pos- 
session of  the  said  premises  to  plaintiff  below  and  that  he  ac- 
cepted the  surrender  of  the  possession  of  said  property. 

The  reply,  after  admitting  the  stipulation  in  the  lease  as 
set  forth  in  the  second  and  third  defenses,  denied  each  and  every 
other  allegation  thereof. 

A  jury  was  waived  and  the  case  was  submitted  to  the  court. 

The  court  rendered  a  judgment  in  favor  of  plaintiff  for  the 
amount  claimed. 

Motion  for  a  new  trial  having  been  overruled,  error  is  prose- 
cuted to  this  court. 

The  case  turns  upon  tlie  following  provision  found  in  the 
lease,  viz.: 

**It  is  further  agreed  and  understood  by  the  parties  hereto, 
that  if  the  sale  of  intoxicating  liquors  upon  the  premises  herein 
described  is  prohibited  during  the  term  of  this  lease  by  town- 
ship, municipality  or  state  or  any  other  legal  authority  or  action 
under  and  by  virtue  of  existing  or  future  laws  or  actions  pro- 
viding and  authorizing  the  same,  then  the  lessee  may  at  its 
option  terminate  this  lease  by  giving  thirty  days  written  notice 
to  the  leaser  of  its  intention  to  so  terminate  this  lease." 

As  above  stated  the  lease  was  executed  in  1910 — that  is,  i>rior 
to  the  adoption  of  the  new  constitution  and  the  passage  of  the 
license  act  regulating  the  traflficking  in  intoxicating  liquors. 

Plaintiflf  in  error  under  the  lease  was  authorized  to,  and  did, 
sublet  the  premises  to  one  Cook  who  conducted  a  saloon  thereon. 

Under  the  constitution  as  well  as  under  the  license  act  the 
number  of  saloons  in  any  municipality  is  limited  to  one  for 
every  five  hundred  of  population. 

On  the  fifth  day  of  November,  1913,  the  county  li(|uor  licens- 
ing board  of  Franklin  county  issued  the  following  notice  to 
Cook: 

**Note:  This  notice  is  to  be  used  only  when  full  quota  has 
been  granted. 
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« 

i  ( 


Notice  of  Rejection. 
Mr.  Thomas  Cook, 

50  Greenlawn  Avenue,  Columbus,  Ohio. 
Sir  :  You  are  hereby  notified  that  your  application  No.  305 
to  traffic  in  intoxicating  liquors  has  this  day  been  rejected,  for 
the  reason  that  the  full  quota  of  saloon  licenses  which  under  the 
constitution  and  law  may  be  granted  in  the  city  of  Columbus 
has  after  due  consideration  of  all  applications  filed,  been  granted 
and  will  be  delivered  in  accordance  with  law  to  other  qualified 
and  fit  applicants.  The  constitutional  limitation  will  not  per- 
mit, therefore,  the  issuing  of  a  license  to  you. 
''Dated  this  fifth  day  of  November,  1913. 

**The  Franklin  County  Liquor  Licensing  Board, 

**l.  w.  buckmaster, 
*'F.  R.  Vance, 

''Members,'' 

Upon  the  basis  of  the  above  notice  plaintiff  in  error  gave 
written  notice  to  defendant  in  error  as  follows: 

•  **  Columbus,  Ohio,  November  21,  1913. 
**  Registered. 
**Mr.  Bruce  BEiXLL, 
**  Columbus,  Ohio. 
'*Dear  Sir:  No  license  being  given  on  the  premises  under 
lease  at  No.  50  Greenlawn  avenue,  we  hereby  give  you  notice 
that  we  will  terminate  this  lease  in  thirty  (30)  days  from  this 
date. 

**  Yours  very  truly, 

**6ambrinus  Brewing   Company, 
**By   Pauij  Feinknopf.'' 

Plaintiff  in  error  thereupon  vacated  the  leased  premises. 
It  becomes  a  question  of  law  under  the  above  statement  of 
facts  as  to  whether  plaintiff  in  error  was  entitled  to  surrender 
the  lease  and  escape  liability  thereunder  for  future  rents. 

It  is  claimed  by  counsel  for  plaintiff  in  error  that  the  consti- 
tutional amendment  and  the  license  act  limiting  the  number 
of  saloons^  when  taken  in  connection  with  the  action  of  the 
county  liquor  licensing  board  in  granting  to  other  persons  and 
places  the  full  quota  of  licenses  to  which  this  city  was  entitled 
and  in  refusing  a  license  to  Cook  to  conduct  a  saloon  on  the 
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premises  in  questiou,  because  the  full  quota  had  been  granted 
to  other  persons,  bring  the  case  within  the  stipulation  of  the 
lease  above  quoted. 

Counsel  for  defendant  in  error  contend  that  the  license  act 
applies  only  to  the  person  making  application  to  be  licensed, 
and  does  not  either  directly  or  indirectly  apply  to  the  place  or 
prohibit  the  sale  of  intoxicating  liquors  upon  any  particular 
premises. 

Section  21  of  the  license  act  (Section  1261*36,  General  Code) 
among  other  things  provides  that  each  applicant  shall  state: 

**(b)  The  premises  where  the  business  of  selling  is  to  be 
carried  on,  including  the  street  and  number  w^here  there  is  such 
street  or  number.'' 

Section  19  of  the  license  act  (Section  1261-34,  General  Code) 
prohibits  the  granting  of  licenses  to  certain  persons  and  also 
the  granting  of  licenses  to  operate  a  saloon  in  certain  localities. 

The  granting  of  a  license  is  a  determination  not  only  of  the 
fitness  of  the  applicant,  but  also  of  the  suitableness  of  the  place. 

Section  23  of  the  license  act  (Section  1261-38,  General  Code) 
among  other  things  provides  that  the  license  certificates  shall 
be  uniform  for  all  counties,  and  shall  specify  the  county  and 
city  or  township,  and  the  street  ainl  number  wherein  the  license 
shall  be  good. 

Section  36  of  the  license  act  (Section  1261-51,  General  Code) 
in  brief  provides  that  no  licensee  shall  remove  his  place  of  busi- 
ness during  the  license  year  to  any  other  location  than  that 
named  in  the  application  without  an  endorsement  of  the  said 
board. 

From  these  provisions  we  think  it  follows  that  each  licensee 
is  required  to  conduct  the  trafficking  in  intoxicating  liquors 
upon  the  premises  described  in  the  application,  and  that  when 
the  full  quota  of  licenses  is  issued  the  sale  of  intoxicating  liquors 
in  all  premises  not  included  in  the  various  licenses  is  prohibited. 

The  prohibition  would  follow  as  a  legal  result  from  the  pro- 
visions of  the  license  act  and  the  action  of  the  county  liquor 
licensing  board  in  refusing  a  license. 
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When  applied  to  the  case  at  bar  we  think  it  would  follow 
that  the  sale  of  intoxicating  liquors  upon  the  said  premises, 
after  the  action  of  the  county  licensing  board  became  effective 
was  prohibited  within  the  meaning  of  the  stipulation  of  the 
lease  above  quoted. 

Counsel  for  defendant  in  error  rely  upon  the  case  of  Lynch 
V.  Val  Baltz  Brewing  Co,,  179  Mich.,  355. 

In  the  ^lichigan  case  the  license  of  the  sub-tenant  was  re- 
voked for  misconduct,  and  the  other  applicants  for  a  license 
were  refused  in  part,  if  not  wholly,  because  of  the  reputation  of 
the  place. 

In  th^  ]\iichigan  case  it  seems  the  license  board  had  author- 
ity to  grant  the  application  for  a  license  to  sell  liquor  upon  the 
premises  in  question,  but  declined  to  do  so  for  reasons  sufficient 
to  themselves. 

In  the  case  at  bar  the  board  had  no  authority  to  issue  a  li- 
cense after  the  quota  was  exhausted,  and  based  their  refusal 
to  issue  a  license  to  Cook  solely  upon  the  ground  that  their 
power  was  exhausted. 

It  is  also  contended  that  the  character  of  the  applicant  is 
presumed  to  have  been  considered  by  the  board  in  issuing  the 
quota  of  licenses  to  other  persons,  and  that  the  character  of 
Cook  may  have  been  the  real  reason  for  the  selection  of  other 
applicants  and  the  rejection  of  Cook. 

We  think  the  presumption  is  just  as  strong  that  the  proper 
distribution  of  saloons  throughout  the  city  may  have  influenced 
the  board  in  rejecting  this  particular  application. 

However  that  may  be,  there  is  nothing  in  the  record  which 
would  warrant  us  in  finding  that  the  license  was  refused  be- 
cau.se  of  the  unfitness  of  Cook,  and  in  the  absence  of  any  facts 
in  the  record  warranting  such  finding  we  must  rely  upon  the 
statement  of  the  board,  which  is  that  the  license  was  refused 
Cook  because  the  full  quota  had  been  exhausted. 

The  letter  of  defendant  in  error  to  plaintiff  in  error,  of  date 
December  1,  1913,  states  that  the  refusal  to  grant  a  license  was 
due  to  the  unfitness  of  Cook;  but  such  statement  being  a  self- 
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serviug  declaration,  and  not  being  supported  by  any  evidence, 
could  not  be  permitted  to  overthrow  the  reason  assigned  by  the 
board. 

We  .think  it  was  the  intention  of  the  parties  when  the  lease 
was  executed  that  the  lessee  should  have  the  option  of  termina- 
ting the  lease  whenever  the  public  authorities  made  it  unlawful 
to  traffic  in  intoxicating  liquors  on  the  premises  in  question. 

Counsel  for  defendant  in  error  also  suggest  that  there  is  no 
proof  that  Cook  was  a  sub-tenant  of  plaintiff  in  error. 

Counsel  for  defendant  in  error  contend  that  while  there  is 
no  reply  to  the  first  defense  of  the  amended  answer,  the  aver- 
ment that  Cook  was  a  sub-tenant  of  plaintiff  in  error  is  denied 
in  the  reply  to  the  second  and  third  defenses,  and  should  there- 
fore be  considered  as  a  fact  which  has  been  put  in  issue.  We 
do  not  think  it  necessary  to  pass  upon  the  question  of  pleading, 
as  the  fact  that  Cook  was  a  sub-tenant  of  plaintiff  in  error  is 
found  as  an  admission  in  the  letter  written  by  defendant  in 
error  to  plaintiff  in  error  and  attached  to  the  bill  of  exceptions 
as  an  exhibit. 

In  view  of  the  conclusion  at  which  we  have  arrived  as  to  the 
legal  effect  of  the  provision  in  question  in  the  lease,  it  is  not 
necessary  to  consider  whether  or  not  defendant  in  error  volun- 
tarily accepted  the  surrender  of  the  lease. 

We  express  no  opinion  as  to  the  result  should  it  be  made  to 
appear  from  the  evidence  that  the  license  was  refused  because 
of  the  unfitness  of  Cook,  or  because  of  his  failure  to  apply  for 
a  license  within  a  reasonable  time. 

For  the  reasons  above  stated,  the  judgment  of  the  lower  court 
will  be  reversed  and  cause  remanded. 

Fernedino,  J.,  and  Allread,  J.,  concur. 
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DEFENSE  OF  SETTLEMENT  IN  AN  ACTION  FOR  INJURIES. 

Court  of  Appeals  for  Licklnx  CouDtj. 

Edward  M.  O'Qbady  v.  City  op  Newark,  Ohio.* 

Decided,  March  Term,  1917. 

Evidence — Receij^t  Bhotoing  Bettlement  for  the  Injury  Complained  of 
hy  Ptaintitf  Competent,  When-^Determination  (u  to  Whether  the 
Alleged  Settlement  Was  a  Bar  to  the  Action. 

1.  A  receipt  purporting  to  he  a  release  from  the  claim  sued  on,  when 

properly  identified,  is  competent  as  evidence  under  the  circum- 
stances presented  by  this  case,  hut  its  sufficiency  and  weight  are 
matters  for  determination  by  the  jury. 

2.  A  reviewing  court  will  not  disturb  the  finding  of  a  Jury  as  to 

whether  the  purported  settlement  is  a  bar  to  the  plaintiff's  action, 
where  they  had  been  instructed  that  if  the  settlement  was  made 
at  a  time  when  the  plaintiff  was  in  such  a  mental  condition,  either 
by  reason  of  his  injuries  or  from  opiates,  that  he  did  not  un- 
derstand the  nature  and  effect  of  the  alleged  settlement,  the  pay- 
ment made  to  him  or  to  some  one  for  him  does  not  constitute 
a  defense  to  the  action. 

Frank  A.  Bolton,  for  plaintiff  in  error. 
Ralph  NorpeU,  City  Solicitor,  contra. 

HoucK,  J. 

The  parties  in  this  proceeding  stand  here  in  the  same  posi- 
tion as  they  stood  in  the  court  below.  The  action  below  was  one 
to  recover  damages  for  alleged  injuries  received  by  the  plaintiff 
by  reason  of  the  explosion  of  a  small  boiler  used  in  a  peanut 
roaster,  which  plaintiff  claims  was  permitted  to  be  operated  on 
a  certain  street  in  the  city  of  Newark,  Ohio,  and  that  by  the 
carelessness  and  negligence  of  said  city,  through  its  agents  and 
officers,  said  boiler  exploded,  and  a  part  thereof  struck  said 
plaintiff  on  the  right  leg  and  violently  threw  him  to  the  ground 

^For  previous  decision  in  same  ease,  see  26  C.C.(N.S.),47. 
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cutting  his  leg  and  injuring  his  head,  to  his  damage  in  the  sum 
of  $5,000.  The  plaintiff  avers  that  said  injuries  were  in  no  way 
caused  by  any  negligence  on  his  part. 

The  city  filed  its  answer,  setting  up  two  defenses,  first,  a 
general  denial ;  second,  that  it  had  fully  settled  with  plaintiff  and 
paid  to  him  the  full  amount  that  they  agreed  to  pay  as  per  the 
terms  and  conditions  of  said  contract  of  settlement,  and  prayed 
that  the  petition  of  plaintiff  be  dismissed. 

The  plaintiff  filed  a  reply  in  the  nature  of  a  general  denial 
to  said  second  defense,  and  affirmatively  averred  that  at  the 
time  cf  the  alleged  settlement  the  plaintiff  was  mentally  inca- 
pacitated from  making  a  valid  and  binding  settlement,  or  con- 
tract of  release* 

Upon  the  issues  thus  raised  by  these  pleadings,  the  cause  was 
submitted  to  a  jury  upon  the  evidence,  and  after  due  delibera- 
tion the  jury  returned  a  verdict  for  the  defendant.  A  motion 
for  new  trial  being  overruled,  judgment  was  entered  on  the 
verdict.  Plaintiff  in  error  now  seeks  a  reversal  of  the  judgment 
so  entered  for  the  following  reasons: 

First.  That  the  trial  judge  erred  in  admitting  certain  evi- 
dence. 

Secofui,  In  not  submitting  special  request  number  four  to  the 
jury. 

We  have  made  a  careful  examination  of  the  record  in  thus 
case  and  have  read  the  evidence  as  presented  in  the  bill  of  ex- 
ceptions for  the  purpose  of  satisfying  ourselves  as  to  the  claims 
of  plaintiff  in  error.  Counsel  for  plaintiff  in  error  earnestly 
urges  that  the  trial  court  erred  in  permitting  a  certain  receipt, 
alleged  to  have  been  signed  by  the  plaintiff  in  error,  which  re- 
ceipt purported  to  be  a  release  of  all  of  his  claims  for  damages 
against  said  city,  to  be  offered  in  evidence,  and  which  receipt 
tended  to  prove  the  settlement  relied  upon  by  the  defendant. 

Prom  our  examination  of  the  bill  of  exceptions,  we  are  fully 
satisfied  that  the  receipt  was  sufficiently  identified  to  warrant 
the  court  in  admitting  it  in  evidence,  as  an  exhibit  to  go  to  the 
jury,  in  connection  with  certain  oral  testimony,  as  tending 
to  prove  the  claim  as  to  the  settlement  alleged  to  have  been  made 
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between  plaintiff  and  defendant,  as  set  out  in  the  second  de- 
fense of  the  answer  of  said  defendant.  We  feel  that,  from  all 
the  circumstances  and  surroundings  of  the  case,  and  the  testi- 
mony offered  by  plaintiff  and  defendant  as  to  what  occurred 
at  the  time  of  the  claimed  settlement  and  the  execution  and  de- 
livery of  the  receipt  in  question,  it  was  proper  evidence  to  go 
to  the  jury,  but  as  to  its  suflSciency  and  the  weight  to  be  given 
to  it — these  were  questions  for  the  jury  to  determine. 

The  second  error  which  counsel  for  plaintiff  in  error  alleges 
as  a  ground  for  reversing  the  judgment  of  the  court  of  common 
pleas  is  the  refusal  of  the  trial  judge  to  submit  to  the  jury 
a  certain  special  request  designated  as  number  four,  which  reads 
as  follows : 

**The  court  charges  you  that  the  defendant  has  pleaded  as  a 
second  defense  a  settlement  or  satisfaction  of  the  claim  of  the 
plaintiff  for  damages,  and  that  the  defendant  must  show  not 
only  that  there  was  an  agreement  between  the  parties,  but  that 
the  satisfaction  of  the  same  has  been  full,  perfect  and  complete. 
If  the  jury  should  find  that  there  is  still  due  the  defendant  from 
Sam  Kantress  some  money  under  the  agreement  alleged  to  have 
been  entered  into,  and  that  the  agreement  has  been  but  par- 
tially satisfied,  said  settlement  is  no  defense  to  the  action  of  this 
plaintiff,  but  the  amount  paid  may  be  credited  on  any  amount 
that  may  be  found  due  the  plaintiff.'* 

We  have  examined  this  proposition  of  law  in  the  light  of  the 
issue  raised  by  the  second  defense  and  the  reply  thereto,  and  the 
facts  as  established  by  the  evidence,  and  we  hold  that  the  court 
was  not  in  error  when  it  refused  to  submit  the  above  proposition 
of  law  to  the  jury. 

Abstract  propositions  of*  law,  requested  to  be  given  to  a  jury 
before  the  argument,  must  be  given  by  the  trial  judge  if  they 
are  pertinent  to  the  issue,  or  issues,  raised  by  the  pleadings,  and 
applicable  to  the  established  facts  in  the  case.  Otherwise  they 
should  be  refused.  It  is  apparent  from  an  examination  of  the 
request  by  the  defendant,  if  we  apply  the  rule  herein  laid  down 
as  to  what  special  requests  in  writing  before  argument  shall 
be  submitted  to  the  jury,  that  request  number  four  was  properly 
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refused.  The  question  as  to  whether  or  not  there  was  a  settlement 
between  the  parties  to  this  law  suit  which  would  bar  the  plaintiff 
from  maintaining  his  action,  and  the  question  ajB  to  whether  or 
not  at  the  time  of  the  alleged  settlement  the  plaintiff  was 
mentally  incapacitated  from  making  such  agreement,  were  ques- 
tions of  fact  which  were  submitted  to  the  jury,  and  were  passed 
upon  and  determined  by  it;  and  in  face  of  the  finding  of  the 
jury,  and  in  the  light  of  the  law  which  was  given  to  the  jury 
by  the  court,  as  contained  in  special  request  number  three,  and 
given  before  argument  at  the  instance  of  counsel  for  the  plaintiff 
below,  we  do  not  see  how  he  can  now  properly  complain.  We 
believe  this  request  to  be  the  law,  and  clearly  pertains  to  the 
issues  raised  and  the  facts  to  be  determined  in  the  case  under 
review. 
Special  request  number  three  reads  as  follows: 

''The  defendant  in  this  action  has  pleaded  as  a  second  defense 
a  settlement  of  the  damages  suffered  by  the  plaintiff  resulting 
from  the  explosion  of  said  peanut  roaster  or  warmer,  and  the 
court  charges  you  that  if  you  should  find  that  at  the  time  said 
receipt  was  signed  and  said  alleged  settlement  was  made,  the 
plaintiff  was  in  such  a  mental  condition  either  by  reason  of  the 
injuries  infiieted  upon  him,  or  the  administration  of  opiates, 
or  both,  or  any  other  reason,  that  he  could  not  understand  and 
did  not  understand  the  nature  or  effect  of  an  ordinary  business 
transaction,  the  payment  alleged  to  have  been  made  to  the 
plaintiff,  or  to  any  one  for  him,  is  not  a  defense  to  the  action 
of  the  plaintiff  herein,'* 

In  passing,  we  might  suggest  that  but  two  issues  were  raised 
by  the  pleadings  in  this  case,  and  upon  them  the  cause  was  sub- 
mitted to  the  jury  upon  the  evidence  and  the  law  as  given  to 
the  jury  by  the  trial  judge.  The  verdict  of  the  jury  was  a 
general  one,  in  favor  of  the  defendant,  and  it  is  not  within  the 
province  of  a  reviewing  court  to  determine  upon  which  one  of 
these  defenses,  or  whether  upon  both  of  them,  the  jury  based  its 
verdict. 

We  think,  upon  this  theory  alone,  the  judgment  of  the  common 
pleas  court  in  this  case  might  properly  be  aflSrmed.  The  rule 
of  law  herein  announced  is  clearly  laid  down  in  the  ease  of 
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McAllister  v.  HartzeU,  60  0.  S.,  at  page  69,  second  paragraph 
of  the  syllabus,  which  reads  as  follows: 

**2.  Where  two  issues  are  presented  in  the  pleadings  for  the 
determination  of  the  jury,  and  there  is  a  verdict  finding  the 
issues  for  the  defendant,  and  such  finding  on  either  issue  en- 
titles him  to  a  general  judgment  in  his  favor,  and  a  judgment 
is  rendered  on  the  verdict,  such  judgment  will  not  be  reversed 
for  error  in  the  instructions  of  the  court  to  the  jury  relating 
exclusively  to  one  of  the  issues. ' ' 

Viewing  the  record  before  us  as  we  do,  and  finding  no  error 
therein  which  would  in  any  way  prejudice  the  substantial  rights 
of  the  plaintiff  in  error,  we  hold  that  the  judgment  of  the  com- 
mon pleas  court  should  be  affirmed. 

Powell,  J,,  concurs;  Shields,  J.,  not  participating. 


DEFENSE  OF  USURY. 

Court  of  Appeals  for  FrankUn  County. 

Clutch  v.  Ebright  bt  al. 

Decided,  October  10,  1916. 

Usurtt — Defense  of,  in  Action  on  a  Note — Evidence  Necessary  to  Estah- 
lish  Usury — Verdict  for  Defendant  for  More  Than  the  Principal 
May  he  Ignored — Negotiable  Instruments. 

1.  In  an  action  on  a  promissory  note  the  defense  of  usury  may  be  es- 

tablished by  a  preponderance  of  the  evidence. 

2.  Where,  in  such  an  action,  the  Jury  returns  a  verdict  for  defendant 

upon  his  cross-petition  for  the  recovery  of  usurious  interest  in 
an  amount  in  excess  of  extinguishment  of  the  principal,  the  court 
may  Ignore  such  finding  and  render  a  simple  judgment  for  the 
defendant. 

A.  Ward  Clutch,  P.  P.,  for  plaintiff  in  error. 
Belcher  &  Connor,  contra. 
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Allread^  J. 

The  parties  stand  in  this  court  as  they  did  in  the  court  below. 
Plaintiff,  A.  Ward  Clutch,  brought  suit  against  the  defendants, 
L.  P.  Ebright  and  others,  upon  a  promissory  note.  Defendants 
answered  with  a  plea  of  payment.  During  the  trial  leave  was  ob- 
tained to  file  an  amended  answer,  adding  a  plea  of  usury. 

The  trial  resulted  in  a  verdict  in  favor  of  the  defendants  in 
the  sum  of  $22.48.  A  motion  for  a  new  trial  was  overruled,  the 
affirmative  finding  of  $22.48  was  ignored,  and  a  judgment  ren- 
dered simply'  in  favor  of  the  defendants. 

The  ease  is  here  upon  petition  in  error.  The  chief  assignments 
of  error  relied  upon  by  counsel  are,  first,  the  granting  of  leave 
during  the  trial  to  file  an  amended  answer  tendering  an  issue 
as  to  usury;  second,  the  charge  of  the  trial  court  that  the  de- 
ense  of  usury  might  be  established  by  a  preponderance  of  evi- 
dence ;  third,  that  the  trial  court  erred  in  not  setting  aside  the 
verdict  entirely,  because  of  the  erroneous  finding  of  $22.48  in 
favor  of  defendants,  and  in  rendering  a  judgment  upon  the 
verdict  after  eliminating  such  finding;  and,  fourth,  that  the 
verdict  is  not  sustained  by  sufficient  evidence. 

We  think  it  was  discretionary  with  the  trial  court  to  allow 
the  amended  answer  to  be  filed  and  that  there  was  no  such  abuse 
of  discretion  in  respect  thereto,  under  the  circumstances  dis- 
closed in  the  record,  as  would  justify  the  granting  of  a  new  trial. 

Upon  the  contention  that  the  defense  of  usury  must  be  estab- 
lished by  clear  and  convincing  evidence,  cases  have  been  cited 
from  the  states  of  New  York,  New  Jersey,  Virginia  and  Georgia. 
In  these  states,  however,  it  will  be  observed  that  usury  involves 
a  penalty  or  forfeiture,  and  the  decisions  requiring  clear  and 
convincing  evidence  are  based  upon  the  proposition  that  a 
penalty  or  forfeiture  is  involved. 

There  are  many  cases  from  other  states  holding  that  the  de- 
fense of  usury  may  be  established  as  in  other  civil  cases,  by  a 
preponderance  of  evidence. 

In  39  Cyc,  page  1055,  the  author,  after  reviewing  cases  hold- 
ing that  the  defense  of  usury  must  be  established  by  clear  and 
convincing  evidence,  says: 
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**Thi8,  however,  is  a  higher  degree  of  proof  than  is  required 
by  the  great  majority  of  cases  in  which  the  question  of  usury 
is  involved.  The  rule  is  that  the  degree  of  proof  required  is 
the  same  as  in  other  civil  cases,  and  that  the  usury  need  not  be 
proved  with  that  strictness  required  to  support  a  criminal  charge. 
In  other  words,  as  in  other  civil  cases,  usury  must  be  established 
by  a  preponderance  of  evidence,  but  this  is  all  that  is  required." 

Section  8306,  General  Code,  provides  that  payment  of  money 
or  property  by  way  of  usurious  interest  shall,  as  to  the  excess 
of  interest  above  the  rate  allowed  by  law,  be  taken  to  be  payment 
on  account  of  the  principal.  In  other  words,  paymets  of  usuri- 
ous interest  are  declared  by  our  statute  to  be  payments  upon  the 
principal.  There  is  no  forfeiture  of  the  principal,  nor  is  there 
any  forfeiture  of  legal  interest.  The  statute  is  remedial  and 
not  penal.  See  Wheatley  v.  Waldo,  36  Vt.,  237;  Nichols  v. 
Stewart,  21  111.,  106,  and  Musselnian  v.  McElheimy,  23  Ind.,  4. 

Counsel  for  plaintiff  in  error,  liowever,  relies  upon  the  case  of 
Boone  v.  Andrews  et  al,  10  C.C.(N.S.),  377.  In  the  syllabus  of 
this  case  it  is  held : 

**  Where  usury  is  pleaded  as  a  defense  to  a  written  instrument 
in  contradiction  to  the  terms  of  such  instrument,  the  burden  is 
on  the  party  so  asserting  it,  and  the  plea  must  be  supported  by 
clear  and  satisfactory  evidence." 

The  case  was  not  an  action  upon  a  promissory  note  where  the 
usurious  payments  were  asked  to  be  credited  on  the  principal 
under  our  statute.  The  case  involved  the  setting  aside  of  a 
written  contract  of  a  more  or  less  intricate  nature.  We  do  not 
controvert  the  correctness  of  this  decision  and  of  the  syllabus 
above  quoted,  but  we  have  reached  the  conclusion,  after  full  and 
careful  consideration,  that  in  an  action  upon  a  promissory  note, 
where  the  usurious  payments  of  interest  are  set  up  and  asked 
to  be  applied  as  credits  upon  the  principal,  such  defense*  may  be 
established  by  a  preponderance  of  the  evidence. 

The  next  objection  relates  to  the  affirmative  verdict  upon  the 
cross-petition  in  favor  of  the  defendants. 

It  is  clear  that  the  defendants  were  not  entitled  under  our 
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statute  to  recover  the  excess  of  the  usury  after  liquidating  the 
principal.    To  that  extent  the  verdict  was  erroneous. 

Still  we  think  the  trial  court  was  authorized  to  reject  the  erro- 
neous part  of  the  verdict  and  render  a  simple  judgment  for  the  - 
defendants.    This  the  court  did. 

We  have  carefully  considered  the  other  objection,  relating  to 
the  sufficiency  of  the  evidence.  As  to  the  amounts  of  payments 
upon  the  principal  and  interest,  and  as  to  the  amounts  of  com- 
missions paid  by  the  plaintiff,  there  is  some  conflict,  but  we  are 
clearly  of  the  opinon  that  the  verdict  and  judgment  in  respect 
thereto  are  not  against  the  manifest  weight  of  evidence. 

Counsel  for  plaintiff  in  error  insists,  however,  that  the  plaint- 
iff had  a  legal  right  <to  charge  commissions  in  the  making  of  a 
renewal  of  this  loan,  because  he  claims  that  the  evidence  shows 
that  the  loan  was  really  for  his  brother  and  that  plaintiff  was 
acting  as  agent. 

The  controversy  here  is  as  to  the  fact.  The  notes  were  made 
to  the  plaintiff  and  the  suit  was  brought  in  plaintiff's  name. 
There  is  also  evidence  to  the  effect  that  the  loan  was  made  by 
plaintiff.  There  is  evidence  of  some  force  to  the  effect  that  as 
between  the  plaintiff  and  his  brother  the  loan  was  regarded  as 
that  of  the  brother.  The  trial  court  submitted  this  as  a  question 
of  fact  to  the  jury  and  their  verdict  implies  a  finding  upon 
their  part  that  the  loan  was  that  of  the  plaintiff.  While  differ- 
ent juries  might  have  arrived  at  different  conclusions  upon  this 
question  of  fact,  yet  we  are  of  opinion  that  a  reviewing  court 
would  not  be  justified  in  disturbing  the  verdict  upon  this  issue. 

Finding  no  prejudicial  error,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Perneding,  J.,  and  Kunkle,  J.,  concur. 
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INJUNCTION  AGAINST  PLAONG  CERTAIN  TAXES  ON 

THE  DUPLICATE. 

Court  of  Appeals  for  Wood  County. 
Isaac  Shulbr  v.  C.  E.  Stinebaugh,  Auditor  of  Wood  County. 

Decided.  October  22,  1913. 

Action  by  Plaintiff  and  on  Behalf  of  Others  Similarly  Situated — To  En" 
join  Placing  Certain  Taxes  on  the  Duplicate — Kot  Open  to  Motion  to 
Strike  Out,  When. 

Suit  to  enjoin  the  county  auditor  from  placing  on  the  duplicate  taxes 
against  the  lands  of  the  plaintiff  and  others  similarly  situated  who 
are  named  in  the  petition,  is  not  open  to  a  motion  to  strike  out  all 
parts  relative  to  parties  other  than  the  plaintiff,  where  the  proposed 
action  of  the  auditor  would  affect  the  plaintiff  in  the  same  manner 
as  each  of  the  classes  of  owners  for  whom  he  is  assuming  to  act. 

F.  P.  Reigle,  for  plaiiitiflF. 

C,  S.  Hatfield  and  E.  M,  FrieSy  contra. 

KlNKADB,  J. 

This  action  was  brought  in  the  court  of  common  pleas  to  re- 
strain the  defendant,  the  auditor  of  Wood  county,  by  injunction 
from  placing  upon  the  tax  duplicate  of  Wood  county  certain 
taxes  against  the  lands  of  plaintiff  and  some  two  hundred  and 
eight  other  parties  represented  by  plaintiff,  and  similarly  situ- 
ated, as  the  result  of  an  alleged  illegal  order  made  by  the  board 
of  equalization. 

The  defendant  moved  the  court  to  strike  out  all  parts  of  the 
petition  relative  to  parties  other  than  the  plaintiff.  This  motion 
was  overruled  by  the  common  pleas  judge  and,  thereupon,  in 
order  that  a  final  judgment  might  be  entered  in  the  case,  a  de- 
murrer was  filed  by  the  defendant,  which  was  overruled  by  the 
court  of  common  pleas,  and  the  defendant  not  desiring  to  plead 
further,  judgment  was  entered  accordingly  and  the  case  ap- 
pealed here. 

The  motion  to  strike  from  the  petition  is  renewed  here  and 
is  the  sole  question  in  issue,  the  defendant  conceding  that  in 
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so  far  at  least  as  the  plaintiff  is  concerned  individually  the  peti- 
tion does  state  a  cause  of  action. 

It  is  alleged  that  three  classes  of  owners  are  affected  by  the 
alleged  illegal  order  complained  of,  and  the  plaintiff  by  the  alle- 
gations of  his  petition  shows  the  order  to  be  effective  as  to  him 
in  each  of  the  three  classes. 

It  is  contended  on  behalf  of  the  .defendant  that,  even  though 
it  should  be  conceded  the  order  complained  of  was  illegal,  that 
notwithstanding  this  the  plaintiff  and  the  parties  whom  he  seeks 
to  represent  in  this  action  could  not  join  in  one  suit  and  avoid 
the  effect  of  the  order,  and  that  hence  one  can  not  appeal  for 
all  under  Section  11257  of  the  General  Code. 

It  is  said  in  behalf  of  this  position  that,  inasmuch  as  the  effect 
upon  the  different  defendants  is  different  arising  out  of  this 
alleged  illegal  order,  therefore  their  rights  are  so  distinct  and 
separate  as  that  they  may  not  join  in  a  representative  suit  such 
as  this. 

We  are  of  the  opinion  that  the  cases  cited  by  counsel  for  the 
defendant,  29  0.  S.,  500,  and  76  0.  S.,  112,  do  not  sustain  the 
proposition. 

We  think  the  law  of  Ohio  upon  this  subject  is  clearly  stated 
in  paragraph  nine  of  the  syllabus  in  the  case  of  Upington,  far 
Himself  cund  Others,  v.  Oviatiy  Treasurer,  et  al,  24  0.  S.,  232, 
which  reads  as  follows : 

**Two  or  more  of  the  several  owners  of  lots  assessed  for  street 
improvement  claiming  the  assessment  to  be  for  the  same  reason 
invalid  as  to  each,  may  properly  join  in  an  action  to  restrain  the 
collection  of  the  assessment. 

**When  the  parties  thus  similarly  interested  in  the  question 
are  numerous,  one  may  sue  on  behalf  of  himself  and  all  the 
others  whom  he  is  authorized  to  represent  and  who  might  other- 
wise rightfully  join  in  the  action." 

The  motion  to  strike  from  the  petition  will  be  overruled,  and 
to  preserve  the  question  presented  by  the  demurrer,  the  demur- 
rer will  be  overruled  and  the  defendant  will  be  granted  leave 
to  plead  further,  if  he  so  desires. 

Chittenden,  J.,  and  Richards,  J.,  concur. 
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JURISDICTION  IN  DISBARMENT  PROCEEDINGS. 

Court  of  Appeals  for  Cuyahoga  County. 

In  the  Matter  of  Edward  P.  Strong. 

Decided,  August,  1917. 

Courts  of  Appeals — Without  Jurisdiction  Except  as  Conferred  ^v  tl^c 
Constitution  of  1912 — Section  1707,  G.  C,  Relating  to  Proceedings 
in  Disbarment,  Without  Effect  so  far  as  These  Courts  Are  Con- 
cerned— But  Action,  Limited  in  Its  Application,  May  he  Based  on 
the  Inherent  Power  of  the  Court — Penalty  for  Participating  in  a 
Grafting  Strike  Settlement. 

1.  No  Jurisdiction  in  disl^arment  proceedings  has  been  conferred  hy  the 

Constitution  upon  the  courts  of  appeals,  and  the  attempt  of  the 
General  Assembly  to  confer  such  Jurisdiction  in  Section  1707,  Q. 
C,  being  without  authority  and  ineffectual,  these  courts  must 
rely  in  such  matters  upon  the  inherent  power  which  it  is  their 
right  to  exercise  without  the  aid  of  formal  law;  but  a  penalty 
of  disbarment  or  suspension  from  practice  must  be  limited  in  its 
application  to  the  court  in  which  it  is  pronounced. 

2.  An  attorney  at  law  who,  with  knowledge,  permits  a  client  to  use 

his  law  office  as  a  clearing  house  for  a  grafting  settlement  of  a 
workingmen's  strike  Is  guilty  of  misconduct  which  warrants  a 
penalty  of  suspension  from  practice  for  one  year. 

Grant,  J. 

Our  attention  having  been  directed  to  an  accusation  of  alleged 
misconduct  in  office  by  Edward  P.  Strong,  an  admitted  attorney 
at  law  practicing  in  this  court,  thereupon  we  appointed  a  com- 
mittee to  proceed  in  the  matter  of  such  accusation  in  such  way 
as  they  might  be  advised. 

Whereupon  the  managers  so  appointed  exhibited  in  court  a 
charge  against  the  respondent,  alleging,  as  they  said,  the  miscon- 
duct mentioned,  involving,  as  was  alleged,  moral  turpitude,  em- 
bodying four  specifications,  together  with  the  evidence  taken 
to  substantiate  the  accusation. 

Upon  hearing  and  argument,  specifications  1  and  3  were  aban- 
doned, and  numbers  2  and  4  alone  were  relied  on. 
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Specification  two  is  of  the  following  tenor  and  effect,  viz: 

One  Smith  was  the  so-called  '* business  agent"  of  a  labor  or- 
ganization called  the  Building  Trades  Council  of  the  city  of 
Cleveland.  A  strike  was  called  on  or  against  the  Gaylord  W. 
Feaga  Company,  which  Smith  undertook  to  call  off;  and  he  de- 
manded and  rcfceived,  as  a  consideration  and  condition  of  his 
service  in  so  ending  the  strike — corruptly  and  wrongfully,  as 
was  said — the  sum  of  $3,500.  The  respondent,  Strong,  received 
for  himself  no  part  of  the  money ;  but  he  was,  and  acted  as,  the 
attorney  of  Smith  in  the  transaction,  which  was  negotiated  and 
consummated  in  and  through  his  office  and  with  his  knowledge. 
His  law  office  appears  to  have  been  a  sort  of  clearing-house  for 
the  grafting  operation. 

Specification  4  is  of  a  like  effect,  except  that  the  sum  paid 
was  $5,000,  was  made  to  Smith  and  one  Owens,  and  the  payer 
was  the  Artificial  Silk  Mills  Company. 

The  material  facts,  substantially  as  we  have  in  brief  form 
stated  them,  are  not  in  dispute. 

The  respondent  filed  no  written  answer  to  the  accusation  ex- 
hibited against  him,  but  was  heard  by  counsel  orally  at  the  bar. 

What  he  has  to  say,  as  we  understand  it,  is  that,  the  facts  be- 
ing conceded,  still  his  conduct  was  not  what  is  claimed  for  it  by 
the  managers,  in  legal  quality  and  effect:  his  defense  amounts, 
perhaps,  to  what  in  some  jurisdictions  is  known  as  a  plea  of 
noU  contendere — putting  the  matter  up  to  the  court,  to  be  dealt 
with  in  result. 

The  proceeding  is  prosecuted  under  the  supposed  authority  of 
Section  1707  of  the  General  Code,  which  purports  to  confer  on 
this  court  jurisdiction  to  forbid  the  accused  to  practice  law  in 
all  of  the  courts  of  the  state,  if  found  guilty  of  either  misconduct 
in  his  office  of  an  attorney,  or  unprofessional  conduct  involving 
moral  turpitude. 

In  the  view  we  have  concluded  to  take  of  this  case,  it  is  not 
very  material,  we  think,  to  find,  specifically,  under  which  of 
these  two  separate  grounds  the  delinquency  of  the  respondent 
falls.  If  it  were  thought  material,  my  own  inclination  would  be 
that  the  former  is  made  out  by  the  evidence,  and  not  the  latter. 
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Before  proceeding  to  the  consequent  step  of  meting  out  the 
adequate  penalty  to  be  annexed  to  the  resj)ondent'8  breach  of 
duty  as  an  oflBcer  of  the  courts  of  Ohio — including  this  court — 
we  have  thought  it  fit  to  examine,  with  some  care,  the  basis  of 
our  power  to  act  in  the  matter  at  all,  and  the  source  and  extent 
of  the  jurisdiction  of  this  court  in  this  proceeding.  The  ques- 
tion was  not  raised  in  argument,  but  it  is  in  the  case — ^to  a  con- 
siderable degree  decisively — and  we  must  deal  with  it  accord- 
ingly. 

Before  the  adoption  of  the  amended  Constitution  of  1912,  the 
General  Assembly  of  Ohio  had  large  discretionary  powers  to  con- 
fer jurisdiction  upon  the  courts  of  the  state,  including  the  prede- 
cessor of  this  court.  But  since  that  Constitution  became  effective, 
the  former  legislative  source  of  jurisdiction  as  to  this  court  is 
cut  off  and  wholly  denied.  To  find  what  the  jurisdiction  of  this 
court  is,  in  any  case,  one  must  go  behind  the  statutes  and  look  to 
the  Constitution  itself.  If  he  does  not  find  warrant  for  it  there, 
conclusively  it  does  not  exist. 

This  is  not  only  apparent  from  a  reading  of  the  amended  Con- 
stitution, but  that  such  is  the  construction  is  now  expressly  set- 
tled by  adjudication  of  the  Supreme  Court  in  Cincinnati  Poly- 
clinic v.  Balch,  92  0.  S.,  415.  It  is  there  said:  **This  amended 
section  of  the  Constitution  does  not  authorize  the  Legislature 
to  grant  any  jurisdiction,  original  or  appellate,  to  the  courts  of 
appeals." 

The  statute,  therefore,  which  is  relied  on  to  direct  us  to  give 
judgment  in  this  case,  is  altogether  inert  and  without  power  to 
do  so.  That  the  Legislature  thought  it  might  with  propriety  con- 
fer the  jurisdiction  now  sought  to  be  exercised,  is  of  course  true : 
for  Section  1707,  in  its  present  form,  was  enacted  after  the  pnv;- 
ent  Constitution  became  operative,  and  it  names  courts  of  ap- 
peals in  express  terms  as  agencies  for  working  a  disbarment  in 
any  proper  case.  But  it  is  equally  true  that  reputable  lawyers 
of  long  experience  have  constantl}'^  to  be  admonished  to  quit' 
looking  at  statutes,  and  to  look  alone  to  the  Constitution  as  the 
source  of  all  jurisdiction  of  this  court,  and  as  to  how  far  in  any 
case  it  extends.     In  this  very  proceeding  a  possible  want  of 
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power  on  our  part  to  determine  the  matter  seems  not  to  have 
occurred  to  the  able  connsel  on  either  side ;  for  no  sach  infirmity 
is  suggested. 

Observing  this  admonition  ourselves,  and  finding  in  Section 
1707  no  warrant  for  the  jurisdiction  invoked  here,  let  us,  too, 
turn  to  the  Constitution  for  guidance.  We  shall  fare  no  better 
there. 

That  the  jurisdiction  called  in  function  is  appellate,  is,  of 
course,  not  claimed.  We  are  asked  to  act  in  this  proceeding 
strictly  as  a  court  of  first  instance.  The  grants  to  this  court, 
by  the  Constitution  of  original  powers  in  this  respect  are  spe- 
cific and  enumerated.  They  are  limited  to  the  allowing  of  appro- 
priate writs  necessary  to  exercise  a  superintending  control  over 
inferior  jurisdictions,  namely,  mandamus,  quo  warranto,  proce- 
dendo and  prohibition  and  the  great  writ  of  habeas  corpus. 

We  derive  no  power  to  proceed  to  judgment  in  this  case  from 
the  Constitution. 

Clothed,  then,  with  no  authority  to  act  from  cither  Constitu- 
tion or  statute,  have  we  any  by  unwritten  lawt  Do  we  have, 
and  may  we  upon  proper  occasion  assert,  an  inherent  power, 
residing  at  all  times  in  gretnio  legis,  in  the  breast  of  the  court 
as  such,  and  ready  to  come  forth  and  administer  the  appropriate 
sanction  annexed  to  its  inherent  existence? 

The  answer  to  this  inquiry  calls  for  an  historical  examination 
of  the  subject. 

At  common  law,  courts  had  no  power  to  admit  practitioners 
at  their  bars.  They  were  called  to  that  function  by  the  Inns  of 
Court,  which  were  mere  associations  or  guilds;  and  the  right 
seems  to  have  depended  a  good  deal  on  the  number  of  meals 
eaten  at  commons. 

It  was  not  so,  however,  in  regard  to  control  of  attorneys  after 
admission.  It  seems  that  from  very  early  times  the  courts  by 
conmion  law  exercised  full  jurisdiction  over  them,  even  before 
'  there  was  such  a  thing  as  a  roll  of  attorneys;  for  the  roll  was 
introduced  by  4  Hen.  IV.,  ch.  18;  the  language  of  the  act  in 
that  respect  is  **that  all  attorneys  shall  be  examined  by  the  jus* 
tices,  and  by  their  discretion  their  names  shall  be  put  upon  the 
roll.''    The  fourth  Harry  began  to  reign  in  1399. 
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Before  that,  by  the  Statute  of  Westminster,  3  Ed.  1,  eh.  29, 
it  was  provided,  *'that  if  any  sergeant,  counter,  or  other,  do  any 
matter  of  deceit  or  collusion  in  the  King's  Court,  or  consent  to 
it,  to  deceive  or  entrap  the  court  or  one  of  the  parties,  he  shall  be 
no  more  heard  in  the  court  to  plead  for  any  one.'* 

It  is  said  of  this  statute  by  Lord  Coke,  2  Inst.,  213,  that  as  the 
prohibited  practices  '^were  against  the  common  law,  therefore 
this  act  was  made  in  affirmance  of  the  common  law/' 

Edward  I  came  to  the  throne  in  1272,  so  that  the  statutory 
affirmance  of  a  power  declared  to  have  been  already  in  existence 
at  common  law  must  have  antedated  the  first  statutory  recogni- 
tion of  attorneys  as  a  class  by  at  least  a  century  and  a  quarter. 
Anciently  it  existed  over  counsellors  as  well  as  attorneys;  it  is 
so  stated  in  Hawkins,  Pleas  of  the  Crown,  461,  and  in  Reeves's 
History,  Vol.  2, 126.  And  the  control  by  the  courts  wherein  they 
practiced  over  both  was  summary.  Hawkins,  P.  C,  369.  In 
Ex  Parte  Joseph  H.  Bradley,  Justice  Nelson  says :  * '  We  do  not 
doubt  the  power  of  the  court  to  punish  attomejrs  for  misbehavior 
in  the  practice  of  the  profession.  This  power  has  been  exercised 
and  recognized  ever  since  the  organization  of  courts."  And  this 
he  said  in  a  case  involving  disbarment  in  the  judgment  awarded. 

To  say  that  the  power  existed  at  common  law  is  to  say  that  in 
those  early  times,  at  least,  it  was  inherent  in  the  courts  of  com- 
mon law.  It  was  an  asserted  and  not  a  derived  jurisdiction,  to 
be  invoked  and  exercised  as  to  the  apprehension  of  the  courts 
the  occasion  might  call  it  forth. 

Let  us  now  see  whether  it  has  been  continued  since  those 
times  and  down  to  our  own. 

We  have  examined  many  authorities  to  find  a  reasonably  set- 
tled answer  to  this  inquiry.  Perhaps  the  most  satisfactory  of 
these  in  exhibiting  what  the  present  state  of  the  law  is,  and  its 
continuity  in  unimpaired  vigor  from  the  older  days,  is  Danfarih 
V.  Egan,  23  S.  Dak.,  43.  The  respondent  in  that  case  had  been 
disbarred  by  judgment  of  the  Supreme  Court  of  his  state ;  and, 
while  that  judgment  was  still  effectual,  he  was  elected  by  the 
people  prosecuting  attorney  for  his  county.  His  claim  was,  that 
he  might  in  that  capacity  still  appear  and  practice  in  the  courts. 
Upon  this  state  of  facts  the  court  observes  as  follows : 
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'*Did  the  framers  of  the  Constitution  intend  to  indirectly  take 
from  the  courts,  in  favor  of  a  certain  excepted  class  of  person,  a 
right  which  the  statutes  of  the  territory  had  recognized  as  rest- 
ing in  the  courts;  a  right  recognized  for  centuries,  by  all  coun- 
tries and  states  having  laws  based  on  the  English  common  law,  as 
the  inhei-ent  right  oi*  the  court;  a  right  necessary  in  the  very 
nature  of  courts  and  the  duties  devolving  upon  them;  a  right 
which,  if  lost,  would  soon  bring  the  courts  of  our  land  into  con- 
tempt ;  the  right  to  say  who  as  attorneys  shall  be  recognized  as 
officers  of  the  coui1;s,  together  with  the  right  to  expel  such  per- 
sons whenever  they  have  been  adjudged  unworthy  or  unfit  for 
this  important  trust?  This  right  of  the  courts  is  as  much  tlie 
law  of  our  land,  and  of  as  much  dignity  as  such,  as  any  law 
found  in  the  Constitution  or  statutes.  It  is  not  dependent  upon 
either  the  Constitution  or  the  statutes  for  its  existence,  but  ex- 
ists fully  in  all  courts  of  record,  unless  expressly  restricted  or 
taken  away  by  express  legislation;  and  it  is  a  serious  question 
whether  it  lies  within  the  power  of  the  Legislature  to  do  more 
than  regulate  this  right  of  the  court,  whether  the  Legislature 
can  more  than  prescribe  certain  qualifications  for  admission,  leav- 
ing to  the  proper  court  to  fix  others  if  it  sees  fit,  and  whether  the 
Legislature  can  more  than  fix  certain  grounds  for  disbarment, 
leaving  to  the  court  to  disbar  for  other  reasons  within  sound  judi- 
cial discretion.  3  Am.  and  Eng.  Ency.  Law,  pp.  287,  300,  301 ; 
4  Cyc,  900." 

Among  the  cases  which  sustain  this  view  we  have  found  the 
following :  In  re  Goodrich,  79  111.,  148 ;  Penobscot  Bar  v.  Kim- 
ble, 64  Me.,  140;  In  re  Martin,  6  Beav.,  237;  Ex  parte  Trippe, 
66  Ind.,  531 ;  Ex  parte  Steinman,  95  Pa.  St.,  220;  People  v.  Oreen, 
7  Colo.,  237 ;  Serf  ass'  Ca^e,  116  Pa.  St.,  455;  Manning  v.  French, 
149  Mass.,  391 ;  In  re  Davies,  93  Pa.  St.,  116 ;  State  v.  McClaugh- 
erty,  33  W.  Va.,  250;  Ex  parte  Cole,  1  McCrary,  405;  Wall's 
Case,  107  U.  S.,  265. 

Weeks  on  Attorneys  at  Law,  at  page  154,  sums  up  what  he 
conceives  to  be  the  result  of  the  authorities  on  the  subject,  thus : 

**The  power  to  strike  from  the  rolls  is  inherent  in  the  court 
itself.  No  statute  or  rule  is  necessary  to  authorize  the  punish- 
ment in  proper  cases.  *  *  *  It  is  necessary  for  the  protec- 
tion of  the  court,  the  proper  administration  of  justice,  the  dig- 
nity and  purity  of  the  profession,  and  for  the  public  good  and 
the  protection  of  clients." 
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We  conclude,  upon  this  point,  that  we  have  jurisdiction  of 
the  subject  brought  before  us  in  the  proceeding,  inherent  in  our 
court,  and  not  needing  the  aid  of  any  written  or  formal  law 
to  call  it  forth  and  set  it  in  motion  towards  such  mode  or  measure 
of  redress  or  remedy  as  may  commend  itself  to  a  fit  discretion  in 
our  exercise  of  the  power  so  existing. 

The  present  Constitution  of  Ohio,  as  interpreted  in  Poly- 
clinic V.  Balch,  supra,  allows  the  Legislature  to  provide  by  law 
for  the  procedure  of  the  courts  in  pursuing  the  jurisdiction  con- 
ferred by  that  instrument.  And,  while  it  is  to  be  supposed, 
certainly,  that  any  court  having  an  offended  dignity  to  vindicate, 
or  a  morality  to  safeguard,  may  furnish  its  own  procedure  to 
that  end,  we  consider  the  manner  adopted  by  the  managers  in 
this  proceeding  to  bring  the  matter  of  it  to  our  judicial  attention 
as  altogether  proper  and  acceptable. 

Having  found,  so  far,  that  we  have  jurisdiction,  and  that 
its  exercise  is  adequately  challenged,  we  are  next  to  consider 
to  what  it  extends. 

Section  1707,  supra,  undertakes  to  give  us  the  power  to  pro- 
hibit the  respondent  from  practicing  as  an  attorney  in  all  the 
courts  of  the  state;  and  such  is  the  prayer  of  the  managers. 
But  that  is  upon  the  theory  that  we  are  to  find  our  jurisdiction 
in  the  statute,  and  not  in  the  constitution  of  the  court,  and  the 
inherent  necessity  of  finding  it  there,  which  we  do  not. 

Finding,  as  we  do,  that  a  jurisdiction — ^a  power  to  hear  and 
determine — resides  in  the  breast  of  our  own  court,  we  are  asked 
to  spread  it  over  all  courts,  reaching  upward  to  the  Supreme 
Court  and  down  to  all  inferior  tribunals,  for  the  purpose,  and 
prescribing  for  them  pains  and  penalties  to  be  visited  upon  one 
who  in  their  estimation  may  never  have  offended  them  or  in- 
vaded their  own  strongholds  of  morality  and  dignity.  In  gen- 
eral it  may  be  observed  that  a  court  will  do  well  if  it  undertakes 
to  preserve  its  own  purity  against  its  own  ofiScers,  and  protect 
its  own  litigants  from  being  plundered  by  its  own  servants ;  and 
that  its  embarking  in  a  career  of  general  uplift,  scouring  other 
courts  for  the  purpose,  would  be  a  mere  impertinence,  not  to  be 
attempted  by  the  one  or  tolerated  by  the  others. 
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The  exact  question  waa  before  the  court  in  State  v.  Kirke,  12 
Florida,  278,  in  which  the  whole  matter  is  luminoualy  discussed. 
The  syllabus  in  that  respect  is : 

"The  county  courts  of  this  state  have  the  power  to  disbar  an 
attorney  and  to  deny  him  the  rights  of  an  officer  of  that  court, 
but  their  judgment  can  not  extend  beyond  a  denial  of  the  privi- 
leges of  an  attorney  in  that  court.  It  does  not  directly  aflfeet  his 
rights  in  other  courts. ' ' 

The  power  thus  allowed  to  reside  in  the  court  was  an  inherent 
or  asserted  power-^the  same  as  the  only  power  we  admit  this 
court  has — and  not  a  power  created  by  positive  law. 

The  same  result  seems  %o  have  been  reached  in  a  converse 
manner  by  the  Supreme  Court  of  the  United  States  in  In  re 
Tillinghast,  4  Pet.,  108.  In  that  case  the  applicant  for  admis- 
sion to  practice  in  that  court  had  been  disbarred  by  the  District 
Court  of  the  United  States  in  his  own  state  (and  the  record 
so  showed),  as  for  a  contempt.  Nevertheless,  he  was  admitted. 
Chief  Justice  Marshall  intimating  that  one  court  shhould  not 
interfere  with  another  in  that  respect. 

To  an  extent  that  has,  as  we  think,  considerable  significance, 
this  part  of  our  inquiry  has  been  dealt  with  by  the  Ohio  courts. 
In  the  Thatcher  Case  (83  0.  S.,  246),  the  respondent  had  entered 
against  him  a  judgment  which  had  the  effect  of  prohibiting  him 
from  practicing  as  an  attorney  in  all  the  courts  of  the  state. 
In  looseness  of  language  he  was  said  to  be  '' disbarred '';  and 
so,  in  point  of  resulting  fact,  undoubtedly  he  was.  But  the 
question  of  the  form  of  that  judgment  we  shall  deal  with  pres- 
ently. 

While  this  judgment  amounting  to  a  prohibition  of  Thatcher 
was  in  force,  the  Legislature  undertook  to  interfere  by  passing 
a  statute  reinstating  him  in  practice,  or  to  that  purport.  The 
statute  amounted  to  an  attempted  legislative  reversal  of  a  Su- 
preme Court  judgment.  In  State,  ex  rel  Thatcher,  v.  Brough,  15 
C.C.(N.S.),  97,  the  circuit  court  for  the  Toledo  district  dis- 
cussed the  effect  of  the  Supreme  Court  judgment  upon  him  as  a 
practitioner  in  courts  of  the  state  inferior  to  that  court.  The 
circuit  court  found,  as  we  have  found,  that  the  power  of  tbe 
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Supreme  Court  to  sit  in  judgment  on  Thatcher  was  inherent, 
and  not  derivatory  from  an  outside  source;  and  reached  the 
conclusion  that  the  judgment  operated  to  exclude  him  from 
practice  in  all  the  Ohio  courts.  But  this  operative  result,  out- 
side of  the  Supreme  Court,  was  allowed  only  because  of,  and 
was  deduced  from,  the  form  the  judgment  was  made  to  take  in 
the  entry  in  the  journal.  The  not  very  short  opinion  in  the 
case  winds  up,  in  true  Spartan  brevity,  with  the  one  word 
*' Disbarred."  But  the  syllabus  says — followed  in  that  respect 
in  the  record — that  Thatcher's  name  is  "stricken  from  the  roll" 
of  attorneys  admitted  and  competent  to  practice  in  the  state. 
The  circuit  court  remarks  that  there  is  but  one  such  roll,  and 
that  is  in  the  exclusive  control  of  the  Supreme  Court;  and  adds 
that  it,  the  circuit  court,  had  no  such  roll.  Nor  have  we.  In  the 
hands  of  the  only  court  which  did  have  the  roll  at  its  disposal, 
manifestly  the  effect  on  the  attorney  of  striking  his  name  from 
it  made  a  private  man  of  him,  and  operated  to  keep  him  outside 
the  bar;  that  is,  the  only  bar  we  are  talking  about.  But  a  roll 
of  attorneys  is  evidence  of  admission  and  of  nothing  else.  Ad- 
mission to  the  roll  is  statutory,  as  we  have  seen.  The  power  to 
disbar  is  of  common  law  origin  and  jurisdiction,  as  we  also  have 
seen.  And,  while  the  physical  act  of  striking  from  the  roll  may 
work  the  effect  of  a  disqualification  to  practice,  that  result  is 
not  inherent  in  the  courts,  because  the  mere  possession  of  the 
roll,  physically,  is  not  of  common  law  source  or  authority. 

It  would,  we  think,  take  more  assurance  than  we  have  on 
hand  for  us  to  order  Mr.  Strong's  name  taken  from  a  paper 
which  is  in  the  sole  possession  of  the  only  body  which  had  a 
right  to  put  it  there  in  the  first  place,  or  to  keep  it  there  now. 
We  are  obligated  to  watch  the  virtue  of  our  own  court.  We  as- 
pire not  to  guard  that  of  others. 

We  are  led  to  conclude,  therefore,  that  our  power  in  the  mat- 
ter before  us  extends  only  to  the  status  of  the  respondent  in 
this  court. 

Having  already  intimated  our  opinion  as  to  his  guilt  under 
the  charge  exhibited  by  the  managers,  the  only  duty  that  re- 
mains for  us  to  discharge  is  to  declare  the  mode  and  measure  of 
redress  to  which  litigants  in  this  court  are  entitled  in  this  case. 
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We  have  no  desire  to  comment  particularly  on  the  circum- 
stances. What  is  expected  of  us  in  this  respect  by  the  prosecut- 
ing committee,  if  fairly  reflected  by  their  summing  up  at  the 
bar,  is  not  very  condign.  It  was  taken,  stenographically,  and  is 
before  us,  where  it  has  been  the  subject  of  the  proper  and  leis- 
urely reflection  to  which,  from  the  advantages  possessed  by  the 
managers,  it  is  entitled.  There  is  a  dearth  of  caloric  perceivable 
in  it — ^no  overpowering  sense  of  public  wrong  to  be  redressed, 
or  of  offended  judicial  dignity  to  be  avenged.  The  payment  of 
the  money  by  the  two  corporations  was  fully  as  corrupt  and  cor- 
rupting as  was  the  receipt  of  it  by  Smith  and  Owens,  and  more 
guilty  in  motive  than  could  have  been  the  passage  of  it  through 
Strong's  ofl&ce.  Both  corporations  were  above  the  age  of  con- 
sent. If  they,  and  not  the  bar  of  Cuyahoga  county,  were  the 
direct  and  responsible  accusers  of  Strong,  we  probably  should 
have  something  to  say  at  this  point. 

Still,  as  the  men  who  for  the  time  being  have  the  good  name 
of  this  court  in  our  keeping,  we  must  be  mindful  of  that  impor- 
tant trust,  and  visit  upon  the  admitting  offender  against  it 
such  punishment  as  shall  not  be  mistaken  by  others  for  a  compli- 
ment to  him,  or  be  regarded  as  an  apology  by  ourselves. 

A  disbarment  absolute  is  not  asked  in  the  argument ;  it  is  only 
urged  that  a  mere  reprimand  would  be  inadequate  to  meet  the 
ends  of  justice,  a  conclusion  with  which  we  are  in  full  agreement. 
We  think  it  due  to  our  court  that  the  redress  to  which  it  is  en- 
titled is  substantial  and  not  nominal.  The  record  about  to  be 
made,  without  more,  would  be  adequate  so  far  as  the  respondent 
personally  is  concerned.  But  as  a  deterrent  example  is  a  re- 
quired element  in  penal  repression  of  all  kinds,  we  must  go  be- 
yond that  measure. 

Suspension  is  the  favorite  of  courts  in  the  administration  of 
coiiiniutative  justice  in  these  days.  Poor  indeed  in  delinquency 
is  the  delinquent  who  has  not  to  his  credit  at  least  one  suspended 
sentence  as  a  voucher  for  another. 

We  find,  and  it  is  the  judgment  of  a  majority  of  dOur  number, 
that  the  respondent,  Edward  P.  Strong,  be  suspended  from  offiee 
as  an  attorney  in  this  court,  and  debarred  from  practice  as  such 
therein,  for  the  period  of  one  year  from  the  entry  hereof. 
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Our  brother  Lieghley  concurs  in  our  findings  as  to  the  juris- 
diction, and  its  limitations,  of  the  court,  but  takes  no  part  as 
to  the  propriety  of  the  judgment  in  other  respects. 


COUNTY  BOARDS  OF  EDUCATION. 

Court  of  Appeals  for  Montgomery  County. 

WoGOMAN  V.  Board  op  Education  op  Perry  Township  et  al.* 

Decided,  March  21,  1916. 

Constitutional  Law — Validity  of  Act  Providing  for  County  Boards  of 
Education — Provision  for  Transfer  of  Territory  from  Rural  to 
Village  School  District — Only  Fraud  or  Gross  Abuse  of  Discretion 
Warrants  Interference  by  the  Courts. 

1.  The  act  of  the  General  Assembly  providing  for  the  appointment  of 

a  county  board  of  education  (104  Ohio  Laws,  133,  et  seq,)  is  con- 
stitutional. 

2.  The  county  board  of  education  has  authority  under  said  act  to 

transfer  territory  from  a  rural  to  a  village  school  district,  and  in 
the  absence  of  fraud  or  gross  abuse  of  discretion  the  courts  can 
not  control  or  interfere  with  the  exercise  of  such  discretion. 

A,  N.  Summers  and  John  N.  VanDeman,  for  plaintiff. 
Z>.  B.  Van  Pelt  and  Carr,  AUaman  cfe  Better,  for  defendants. 

KUNKLE,  J. 

This  case  comes  into  this  court  on  appeal.  The  plaintiff,  Josiah 
Wogoman,  as  a  citizen  and  tax-payer  of  Perry  township,  Mont- 
gomery county,  Ohio,  seeks  to  enjoin  the  transfer  of  certain  school 
territory,  in  said  Perry  township  (being  all  of  school  subdis- 
tricts  Nos.  1,  2  and  10  and  the  north  half  of  subdistrict  No.  11) 
to  the  village  district  of  Brookville,  Montgomery  county,  such 
transfer  having  been  made  by  the  county  board  of  education  of 
Montgomery  county. 

*  Affirmed  by  the  Supreme  Court  December  12,  1916,  on  the  author- 
ity  of  Cline  v.  Martin,  94  Ohio  State,  420. 
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The  case  has  been  submitted  to  this  court  upon  affidavits  and 
the  oral  testimony  of  certain  witnesses,  a  transcript  of  which  has 
been  filed  with  us. 

Counsel  upon  both  sides  have  materially  aided  the  court  in 
the  consideration  of  this  case  by  the  exhaustive  briefs  which 
they  have  filed. 

We  have  carefully  considered  the  reasoning  contained  in  such 
briefs  and  have  examined  the  authorities  cited  therein. 

We  shall  not  attempt  to  discuss  or  distinguish  the  authorities 
so  cited,  but  will  merely  announce  the  conclusion  at  which  we 
have  arrived  after  an  examination  of  such  authorities. 

The  plaintiff  challenges  the  constitutionality  of  Section  4728 
ei  seq.,  General  Code  (104  0.  L.,  136),  providing  for  a  county 
board  of  education  and  prescribing  the  powers  and  duties  thereof. 

The  objections  to  the  constitutionality  of  these  sections  are: 

First.    That  the  law  is  not  one  of  uniform  operation. 

Second.  That  the  members  of  said  county  board  of  education 
are  made  appointive  and  not  elective. 

In  regard  to  the  first  objection,  we  think  the  school  system 
provided  by  the  school  act  of  1914  is  complete,  that  it  provides 
for  every  portion  of  the  state,  and  is,  therefore,  of  uniform  op- 
eration throughout  the  state. 

It  is  true  the  county  board  of  education  does  not  have  juris- 
diction over  cities  and  the  territory  annexed  thereto  for  school 
purposes,  and  may  be  excluded  from  villages  containing  a  popu- 
lation of  3,000  inhabitants  and  upwards  by  a  majority  vote  of 
the  board  of  education  of  the  village  district. 

This,  however,  does  not  in  our  judgment  affect  the  constitu- 
tionality of  the  act. 

The  Legislature  in  dealing  with  school  districts  has  power  to 
make  a  reasonable  classification. 

Cities  of  5,000  population  and  upwards  may  reasonably  re- 
quire an  independent  governing  board,  while  the  rural  districts 
may  reasonably  be  provided  for  by  local  boards  under  the  con- 
trol of  the  county. 

There  is  nothing  unconstitutional  or  unreasonable  in  such  sep- 
arate grouping  of  districts.    The  provision  making  villages  with 
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a  population  of  3,000  inhabitants  or  upwards  dependent  upon 
the  option  of  the  board  of  education  of  the  village  is  also  in  har- 
mony with  the  general  plan  provided  for  by  the  said  act.  The 
local  board  of  education  of  each  particular  village  of  3,000  in- 
habitants or  more  has  a  right  to  determine  whether  the  interests 
of  the  village  would  be  better  subserved  by  remaining  in  the 
county  group  or  becoming  a  separate  district. 

The  second  objection  is  based  upon  Sections  1  and  2,  Article 
X  of  the  Constitution,  which  provide  that  county  oflScers  and 
township  officers  shall  be  elected  by  the  electors  of  the  county 
and  township,  respectively. 

It  is  contended  that  the  members  of  the  county  board  of 
education  provided  for  in  Section  4728  et  seq.  are  county  officers 
within  the  meaning  of  Sections  1  and  2,  Article  X  of  the  Con- 
stitution, and  should  therefore  be  elected. 

We  think  it  is  clear  that  such  officials  are  public  officers.  State, 
ex  rel,  v.  Brennan,  49  Ohio  St.,  33,  and  other  authorities  cited  by 
counsel  for  plaintiff. 

The  remaining  question,  therefore,  is  as  to  whether  such  offi- 
cials are  county  officers. 

We  have  considered  the  extensive  oral  and  written  arguments 
of  counsel  upon  this  proposition  and  have  reached  the  conclusion 
that  they  are  not  county  officers  within  the  meaning  of  Article 
X  of  the  Constitution,  but  are  school  district  officers  within 
the  purview  of  Article  VI  of  the  Constitution. 

There  has  been  filed  with  us  the  opinion  of  the  Court  of  Ap- 
peals of  the  Fifth  District  (Cline  v.  Martin,  ante,  90),  written 
by  Judge  Houck  and  concurred  in  by  the  other  members  of  that 
court,  holding  the  section  in  question  constitutional. 

We  are  in  harmony  with  the  conclusion  reached  by  that  court. 

In  addition  to  the  reasons  suggested  by  Judge  Houck,  we 
think  the  suffrage  decisions  in  respect  to  boards  of  education  also 
throw  some  light  upon  the  question  here  involved. 

The  township  has  always  been  the  nucleus  of  the  township 
district. 

The  township  district  was  heretofore  controlled  by  a  town- 
ship board  of  education* 
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This  board  was  elective;  but  the  qualifieaton  of  the  electors 
was  not  governed  by  the  suffrage  provisions  of  the  Constitution, 
but  was  subject  to  legislative  limitations. 

Our  Supreme  Court  in  1850,  in  the  case  of  State,  ex  rel  the 
Directors  of  the  Eastern  and  Western  School  Districts  of  Cin- 
cinnati, V.  City  of  Cincinnati  et  al,  19  Ohio,  178,  held  that  the 
colored  patrons  of  separate  school  districts  for  colored  children 
were  entitled  to  vote  at  elections  for  and  become  members  of 
boards  of  education  controlling  such  schools,  although  such  per- 
sons were  not  at  the  time  qualified  electors  under  either  the 
state  or  federal  law. 

This  same  principle  has  been  announced  in  the  woman's  suf- 
frage cases  where  women,  not  qualified  electors  under  the  state 
or  federal  law,  were  given  the  right  to  vote  for  and  hold  the 
oflSce  of  member  of  the  board  of  education.  State,  ex  rel  Mills, 
v.  Board  of  Elections  of  Columbus,  9  C.  C,  134,  affirmed  54 
Ohio  St.,  631. 

It  is  true  that  prior  to  1914  there  was  no  county  board  of  edu- 
cation provided  for,  but  it  must  be  remembered  that  township 
oflScers  are  required  by  Article  X  of  the  Constitution  to  be 
elected,  and  the  same  principle  which  would  authorize  boards  of 
education  to  be  chosen  by  a  body  other  than  by  the  electors  of 
a  township  would  also  support  the  provision  authorizing  a  county 
board  of  education  to  be  chosen  by  an  authority  other  than  the 
qualified  electors  of  the  county.  It  is  contended  by  counsel  for 
plaintiff  that  in  many  counties  of  the  state  the  county  board  of 
education  would  have  jurisdiction  over  the  entire  county,  be- 
cause of  the  fact  that  there  was  no  city  therein,  or  village  having 
a  population  of  3,000  inhabitants  or  upwards. 

We  do  not  think  this  fact  would  affect  the  question.  For  ex- 
ample, the  right  of  women  to  vote  at  and  hold  office  under  town- 
ship school-board  elections  is  not  affected  by  the  fact  that  the 
township  school  district  and  the  township  may  be  and  often  are 
co-extensive. 

The  county  in  the  one  instance  and  the  township  in  the  other 
would  be  considered  merely  school  districts  for  the  maintenance 
and  government  of  schools  therein. 
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Counsel  for  plaintiff  cite  the  county  budget  case,  State,  ex  rel 
Pogue,  Pros.  Atty,,  v.  Groom,  91  Ohio  St.,  1. 

We  think  that  case  is  distinguishable  from  the  case  at  bar  for 
the  reason  that  the  budget  commissioners  were  clearly  county 
officers  and  performed  functions  relating  to  the  county  as  a 
political  subdivision. 

The  county  forms  the  nucleus  of  the  county  school  district, 
but  the  county  school  district,  we  think,  constitutes  a  legislative 
subdivision  separate  and  distinct  from  the  county  as  a  political 
subdivision. 

Upon  the  question  as  to  whether  the  county  board  of  educa- 
tion exceeded  its  powers  or  abused  its  discretion  in  making  the 
transfer  of  the  territory  in  question,  w^e  will  frankly  state  that 
upon  the  first  hearing  of  this  case  we  were  impressed  with  the 
claim  of  plaintiff  that  such  transfer  would  work  a  hardship  upon 
many  of  the  smaller  children  residing  in  such  territory  and  also 
w^eaken  the  resources  of  the  Perry  township  rural  school  district. 
*  We  therefore  allowed  a  temporary  injunction  with  the  view  of 
fully  considering  the  case  upon  its  merits  before  permitting  the 
transfer  to  take  effect. 

We  have  given  this  branch  of  the  case  careful  consideration. 

We  are  forced  to  the  conclusion  that  under  the  broad  grant 
of  power  conferred  upon  the  county  board  of  education  by  the 
statutes  in  force  when  this  transfer  was  made  it  had  authority 
to  make  the  transfer  in  question,  and  that  the  power  to  make 
such  transfer  can  be  questioned  only  upon  the  grounds  of  fraud 
or  gross  abuse  of  discretion. 

While  some  criticism  has  been  made  as  to  the  conduct  of  cer- 
tain members  of  the  county  board  of  education,  yet  we  find 
there  is  no  evidence  to  sustain  any  claim  of  fraud. 

The  power  of  the  court  to  review  the  discretion  of  the  county 
board  of  education  is  somewhat  limited. 

The  Legislature  having  conferred  upon  such  board  the  power 
of  making  a  transer  of  territory,  this  court  can  not  substitute 
its  judgment  for  the  judgment  of  the  county  board  of  education, 
upon  whom  such  power  has  been  expressly  conferred,  and  over- 
throw the  decision  of  such  board  upon  a  mere  difference  of 
opinion. 
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In  the  case  of  Hulbert  et  al  v.  Mason,  29  Ohio  St.,  562,  our 
Supreme  Court  say,  at  page  564 : 

**The  case  made  in  the  plaintiffs'  petition  is  simply,  that  un- 
der all  the  circumstances,  'it  is  not  right  and  proper'  that  the 
annexation  should  be  made.  Whether  it  is  'right  and  proper' 
that  the  annexation  should  be  made  is  the  very  question  which 
the  act  (Section  14)  submits  to  the  'discretion'  of  the  commis- 
sioners, without  any  provision  for  an  appeal  from  their  deci- 
sion." See  also  case  of  Moss  v.  Board  of  Education,  58  Ohio  St., 
354. 

■ 

If  this  court  were  permitted  to  pass  upon  the  propriety  of 
the  transfer  of  the  territory  in  question  as  an  original  proposi- 
tion, we  might  refuse  to  make  such  transfer,  but  we  are  unable 
to  find  from  the  evidence  that  the  discretion  of  the  county  board 
of  education  has  been  so  grossly  abused  as  to  warrant  a  court 
of  equity  in  interfering. 

This  view  as  to  the  power  of  the  county  board  of  education 
and  the  right  of  a  court  to  review  the  discretion  has  been  adopted 
in  the  case  of  Cline  v.  Martin,  ante,  90,  and  also  in  the  unre- 
ported case  of  Board  of  Edu<:ation  of  Bennington  Township, 
Morrow  County,  v.  County  Board  of  Education  by  the  court  of 
appeals  of  the  same  appellate  district. 

The  latter  case  was  presented  to  the  Supreme  Court  upon  an 
application  for  a  writ  of  certiorari,  and  the  writ  was  refused. 

The  same  view  was  taken  by  the  Court  of  Appeals  of  the 
Sixth  District  in  the  case  of  Johann  v.  Board  of  Education  of 
Milton  Township  Rural  School  District,  and  also  by  the  judges 
of  the  fourth  appellate  district,  sitting  in  Fayette  county,  in 
the  case  of  West  v.  County  Board  of  Education  of  Fayette 
County. 

It  would  therefore  follow  that  a  permanent  injunction  should 
be  refused. 

In  order  to  prevent  confusion  in  conducting  the  schools  of 
Perry  township,  the  temporary  injunction  heretofore  granted 
will  be  continued  until  the  end  of  the  present  school  year. 

Decree  accordingly. 

Fernedino,  J.,  and  Allbead,  J.,  concur. 
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MINORS  UNDER  SIXTEEN  NOT  COVERED  BY  THE 
WORKMEN'S  COMPENSATION  ACT. 

Court  of  Appeals  for  Lucas  County. 

(Before  Judges  Hughes,  Kinder  and  Crow,  of  the  Third  District,  sitting 
in  place  of  Judges  Chittenden,  Klnkade  and  Richards.) 

Walter  Kutz,  a  Minor,  by  Louis  Kutz,  His  Next  Friend,  v. 

The  Ackun  Stamping  Company. 

Decided,  April  5,  1917. 

Boy  Under  Sixteen — Injured  While  Employed  in  Factory  During  Night- 
Time — No  School  Certificate  Obtained  by  Employer — Error  in 
Charge  of  Court  as  to  Status  of  Minor  of  that  Age  Under  Work- 
mien's  Compensation  Act, 

A  minor  unlawfully  employed  while  under  sixteen  years  of  age  is  not 
within  the  contemplation  of  the  workmen's  compensation  act; 
and  an  employer  giving  employment  to  a  minor  not  legally  per- 
mitted to  work  is  amenable  to  all  the  other  statutes  of  the  state 
affecting  employment  in  case  of  injury  to  such  minor  notwith- 
standing he  had  complied  with  the  terms  of  the  compensation  act. 

8.  8,  Burtsfield,  for  plaintiff  in  error. 
Marshall  &  Frazer,  contra. 

Hughes,  J. 

The  defendant  owned  and  operated  a  factory  or  workshop  in 
the  city  of  Toledo,  Ohio,  with  more  than  five  employees  engaged. 
The  plaintiff,  a  minor  between  the  age  of  fifteen  and  sixteen 
years,  was  employed  by  the  defendant  during  the  latter  part  of 
May,  to  assist  a  stamper  working  on  a  stamping  machine,  by 
carrying  what  was  known  as  yoke  ends  or  small  pieces  of  steel 
to  him  and  placing  them  on  a  board  near  the  machine.  He  was 
employed  by  the  defendant  to  work  during  the  night,  from  about 
six  o'clock  in  the  evening  until  five  o'clock  in  the  morning. 

When  the  contract  of  employment  was  entered  into,  there  was 
no  schooling  certificate  either  produced  by  the  plaintiff  or  pro- 
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cured  by  the  defendant,  nor  was  any  reference  or  inquiry  made 
regarding  the  same  by  either  party. 

It  is  contended  on  behalf  of  the  defendant  that  the  father  of 
this  boy  represented  to  it  that  said  boy  was  over  sixteen  years 
of  age,  but  there  is  no  claim  and  no  evidence  to  support  a  claim 
that  any  inquiry  was  made  of  the  boy  or  any  assertion  made  by 
him  regarding  his  age  at  or  before  the  time  he  was  employed. 

On  the  night  of  June  28th,  a  ventilating  fan  was  installed  by 
the  defendant  in  an  opening  in  one  end  of  its  building.  This 
fan  was  four  and  a  half  feet  in  diameter,  about  four  feet  above 
the  floor  and  with  its  steel  blades  projecting  three  and  a  half 
inches  inside  the  line  of  the  wall.  The  fan  was  installed  on  this 
day  and  in  operation  before  guards  were  placed  about  it.  It  is 
the  claim  of  the  defendant  that  it  was  started  on  this  night  for 
the  purpose  of  testing  and  that  guards  were  to  be  placed  about 
it  later. 

The  plaintiff's  hand,  he  claims,  as  he  was  reaching  in  a 
barrel  for  some  of  these  yoke  ends,  came  in  contact  with  the 
steel  blades  of  this  revolving  fan  and  was  so  injured  that  it 
became  necessary  to  amputate  the  same.  Defendant  asserts  that 
plaintiff  was  throwing  paper  in  the  fan  and  thereby  was  injured. 

The  trial  court  directed  the  jury  that  it  should  disregard  and 
give  no  heed  whatsoever  to  the  fact  that  the  plaintiff  was  a  minor, 
in  effect  charging  that  he  came  within  the  workmen's  compensa- 
tion laws  of  this  state  and  having  elected  to  sue  instead  of  ask- 
ing for  compensation  out  of  the  state  insurance  fund,  became 
subject  to  all  of  the  laws  of  this  act,  and  that  the  defendant 
was  entitled  to  the  defenses  of  the  common  law,  namely,  con- 
tributory negligence  and  assumed  risk. 

There  are  numerous  errors  assigned,  all  of  which  have  been 
examined  into  with  care,  but  will  not  be  discussed  separately  for 
the  r^son  that  the  general  discussion  following  sufBciently  dis- 
poses of  them  all. 

If  the  plaintiff  was  an  employee  within  the  meaning  of  the 
workmen's  compensation  act,  the  theory  of  the  defendant  and 
the  trial  court  is  correct. 

An  employer  who  has  complied  with  the  terms  of  this  act  is 
not  liable  for  personal  injuries  to  an  employee  in  a  civil  ac- 
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tioiiy  bnt  such  employee  must  receive  his  compensation  out  of 
the  state  insurance  fund.  The  exception  to  this  is  found,  how- 
ever, in  Section  1465-76  of  the  General  Code,  which  reads  as 
follows : 

**•  •  •  And  in  case  such  injury  has  arisen  from  the  will- 
ful act  of  such  employer  or  any  of  such  employer's  officers  or 
agents,  or  from  the  failure  of  such  employer  or  any  of  such  em- 
ployer's oflScers  or  agents  to  comply  with  any  lawful  requirement 
for  the  protection  of  the  lives  and  safety  of  employees,  then  in 
such  event,  nothing  in  this  act  contained  shall  affect  the  civil 
liability  of  such  employer,  but  such  injured  employee,  •  •  • 
may,  at  his  option,  either  claim  compensation  under  this  act  or 
institute  proceedings  in  the  courts  for  his  damage  on  account 
of  such  injury ;  •  •  •  and  in  all  actions  authorized  by  this 
section,  the  defendant  shall  be  entitled  to  plead  the  defense  of 
contributory  negligence  and  the  defense  of  the  follow-servant 
rule."    •    •     • 

*' A  minor  working  at  an  age  legally  permitted  under  the  laws 
of  this  state,  shall  be  deemed  sui  juris  for  the  purposes  of  this 
act,  and  no  other  person  shall  have  any  cause  of  action  or  right 
to  compensation  for  an  injury  to  such  minor  workman,  but  in 
the  event  of  the  award  of  a  lump  sum  of  compensation  to  such 
minor  employee,  such  sum  shall  be  paid  only  to  the  legally  ap- 
pointed guardian  of  such  minor." 

Another  section  of  this  act  (General  Code,  1465-93)  reads 
as  follows: 

"Section  1465-93.  A  minor  working  at  any  age  legally  per- 
mitted under  the  laws  of  this  state  shall  be  deemed  s^ii  juris 
for  the  purposes  of  this  act,  and  no  other  person  shall  have  any 
cause  of  action  or  right  to  compensation  for  an  injury  to  such 
minor  workman,  but  in  the  event  of  the  award  of  a  lump  sum 
of  compensation  to  such  minor  employee,  such  sum  shall  be 
paid  only  to  the  legally  appointed  guardian  of  such  minor. 


>> 


The  trial  court  no  doubt  assumed  that  the  plaintiff  in  this 
case  was  within  the  terms  of  the  act  and  therefore  sui  juris^ 
and  having  elected  to  sue  in  the  civil  court,  the  defendant  was 
entitled  to  plead  the  defense  of  contributory  negligence  and 
the  fellow-servant  rule. 
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The  word  ** employee"  as  used  in  this  act  is  defined  to  be,  in 
so  far  as  a  minor  is  concerned,  "every  person  in  the  services  of 
any  person,  etc.,  and  also  including  minors  who  are  legally  per- 
mitted to  work  for  hire  under  the  laws  of  the  state."  General 
Code,  1465-61. 

It  is  here  observed  that  a  minor  who  is  legally  permitted  to 
work  for  hire  under  the  laws  of  this  state  is  an  employee  within 
the  terms  of  this  act,  but  not  otherwise. 

There  was  no  intention  -of  the  Legislature  to  abridge  the  op- 
eration of  the  other  statutes  of  our  state.  This  act  was  passed 
for  the  purpose  of  creating  a  state  insurance  fund  for  the  benefit 
of  injured  and  the  dependents  of  killed  employees  and  to  pro- 
vide for  the  administration  of  such  fund.  The  purpose  of  the 
law  is  to  compel  the  industries  of  the  state  to  bear  the  burden 
of  accidents  occurring  in  their  operation  and  the  fund  is  cre- 
ated for  this  purpose.  The  right  to  participate  in  this  fund  is 
given  to  none  other  than  employees  or  their  dependents. 

The  act  furnishes  no  excuse  to  the  employer  for  violating  any 
of  the  other  statutory  obligations  regarding  labor  and  minors. 
And  under  the  laws  of  this  state,  if  the  employer  does  not  come 
within  the  terms  of  the  workmen's  compensation  act  he  is  amen- 
able to  all  of  the  other  statutes  of  the  state.  He  is  prohibited 
by  statute  from  employing  minors  under  sixteen  years  of  age 
before  exacting  from  the  minor  the  age  and  schooling  certificate 
provided  by  law. 

Section  12976  reads  as  follows: 

"Whoever  employs  a  minor  under  sixteen  years  of  age  before 
exacting  from  such  minor  the  age  and  schooling  certificate  pro- 
vided by  law,  or  fails  to  keep  such  certificate  on  file,  or  who  fails 
to  return  to  the  superintendent  of  schools  or  the  person  author- 
ized by  him  such  certificate  within  two  days  from  such  minor's 
withdrawal  or  dismissal  from  his  services  as  provided  in  section 
seventy-seven  hundred  and  sixty,  or  to  permit  a  truant  officer, 
upon  request  therefor,  to  examine  such  certificate,  shall  be  fined 
not  less  than  twenty-five  dollars  nor  more  than  fifty  dollars.*' 

And  by  virtue  of  Section  12994,  an  employer  is  not  only 
prohibited  from  employing  a  minor  in  any  of  the  occupations 
described  in  Section  12993,  but  he  is  also  prohibited  from  per- 
mitting a  minor  under  sixteen  years  of  age  to  work  in  connec- 
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tion  with  any  of  these  vocations  unless  such  employer  has  first 
procured  from  the  proper  authorities  the  age  and  schooling 
certificate  provided  by  law.    These  two  sections  read  as  follows: 

**  Section  12993.  No  male  child  under  fifteen  years  or  female 
child  under  sixteen  years  of  age  shall  be  employed,  permitted  or 
suffered  to  work  in,  about  or  in  connection  with  any  (1)  mill, 
(2)  factory,  (3)  workshop,  (4)  mercantile  or  mechanical  estab- 
lishments, (5)  tenement-house,  manufactory  or  workshop,  (6) 
store,  (7)  office,  (8)  office  building,  (9)  restauiant,  (10)  board- 
ing house,  (11)  bakery,  (12)  barber  shop,  (13)  hotel,  (14) 
apartment  house,  (15)  bootblack  stand  or  establishment,  (16) 
public  stable,  (17)  garage,  (18)  laundry,  (19)  place  of  amuse- 
ment, (20)  club,  (21)  or  as  a  driver,  (22)  or  in  any  brick  or 
lumber  yard,  (23)  or  in  the  construction  or  repair  of  buildings, 

(24)  or  in  the  distribution,  transmission  or  aale  of  merchandise, 

( 25 )  nor  any  boy  under  fifteen  or  female  under  twenty -one  years 
in  the  transmission  of  messages. 

**It  shall  be  unlawful  for  any  person,  firm  or  corporation  to 
employ,  permit  or  suffer  to  work  any  child  under  fifteen  years 
of  age  in  any  business  whatever  during  any  of  the  hours  when 
the  public  schools  of  the  district  in  which  the  child  resides  are  in 
session." 

**  Section  12994.  No  boy  under  sixteen  years  of  age  and  no 
girl  under  eighteen  years  of  age  shall  be  employed  or  permitted 
to  work  on  or  in  connection  with  the  establishments  mentioned 
in  Section  12993  of  the  General  Code,  or  in  the  distribution  or 
transmission  of  merchandise  or  messages,  unless  such  employer 
first  procures  from  the  proper  authority  the  age  and  schooling 
certificate  provided  by  law. 


fj 


This  certificate  the  employer  is  required  to  file  in  his  office 
to  be  kept  there  subject  to  inspection  upon  request. 
Section  12995  reads : 

*' Section  12995.  The  certificate  mentioned  in  the  Section 
12994  shall  be  filed  in  the  office  of  such  establishment  and  shall 
be  produced  for  inspection  upon  request  therefor  by  the  chief  or 
district  inspector  of  workshops  and  factories  or  a  truant  officer 
and  shall  be  returned  forthwith  to  the  superintendent  of  schools 
or  other  persons  legally  issuing  it,  by  the  person  in  charge  or 
manager  of  such  establishment  upon  the  termination  of  the  em- 
ployment of  such  minor.  Upon  failure  on  the  part  of  the  em- 
ployer so  to  return  said  certificate  within  two  days,  the  child 
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terminating  his  employment  shall  be  entitled  to  recover  from 
such  employer  m  a  civil  action  as  damages  an  amount  equal  to 
the  vva^es  which  he  would  have  earned  had  he  continued  in  said 
employment  for  the  period  between  such  termination  thereof 
and  the  time  when  such  certificate  is  so  returned.  If  such  child 
at  any  time  fails  to  appear  for  work  without  explanation,  the 
employment  shall  be  deemed  within  the  purpose  of  this  section 
to  have  terminated  upon  the  expiration  of  two  days  after  his  so 
failing  to  appear." 

An  employer  of  a  minor  is  further  prohibited  not  only  from 
employing  a  boy  under  sixteen  years  of  age,  but  he  shall  not  per- 
mit or  suffer  him  to  work  in  or  about  or  in  connection  with  any 
establishment  or  occupation  named  in  the  above  quoted  section, 
among  other  things,  before  the  hour  of  seven  o'clock  in  the  morn- 
ing or  after  the  hour  of  six  o'clock  in  the  evening.  This  section 
reads  as  follows: 

'*  Section  12996.    No  boy  under  the  age  of  sixteen  and  no  girl 
under  the  age  of  eighteen  years  shall  be  employed,  permitted  or 
suffered  to  work  in,  about  or  in  connection  with  any  establish- 
ment or  occupation  named  in  Section  12993  (1)  for  more  than 
six  days  in  any  one  week,  (2)  nor  more  than  forty-eight  hours  in 
any  week,  (3)  nor  more  than  eight  hours  in  any  one  day,  (4) 
or  before  the  hour  of  seven  o'clock  in  the  morning  or  after  the 
hour  of  six  o'clock  in  the  evening.    The  presence  of  such  child 
in  any  establishment  during  working  hours  shall  be  prima  fade 
evidence  of  its  employment  therein.    No  boy  under  the  age  of 
eighteen  years  or  girl  under  the  age  of  twenty-one  years  shall 
be  employed,  permitted  or  suffered  to  work  in,  about  or  in  con- 
nection with  any  establishment  or  occupation  named  in  Section 
12993  (1)  for  more  than  six  days  in  any  one  week,  (2)  nor  more 
than  fifty- four  hours  in  any  week,  (3)  nor  more  than  ten  hours 
in  any  one  day,  (4)  or  before  the  hour  of  six  o'clock  in  the 
morning  or  after  the  hour  of  ten  o'clock  in  the  evening.    Ii^ 
estimating  such  periods,  the  time  spent  at  different  employments 
or  under  different  employers  shall  be  considered  as  a  whole  and 
not  separately." 

These  last  five  sections  above  quoted  are  found  under  the  chap- 
ter of  ''Offenses  against  Minors,"  and  it  will  be  observed  by 
consulting  the  Tear  Book  99,  at  page  30,  that  it  was  the  inten- 
tion  of  the  Legislature  to  pass  this  act  to  provide  a  complete 
system  of  certificates  by  which  employers  can  determine  the  age 
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of  minor  laborers.  And  also  to  make  their  minor  labor  law  con- 
form with  our  compulsory  education  law. 

It  can  not  be  argued  with  much  force,  that  in  the  face  of 
this  expressed  intention,  an  employer,  can  ever  excuse  himself 
for  thinking  a  minor,  under  the  prohibited  age,  old  enough  to 
enter  his  employment  unless  this  certificate  is  produced  at  the 
time  of  employment. 

The  compulsory  education  laws  provide  that  no  child  under 
sixteen  years  of  age  shall  be  employed  or  be  in  the  employment 
of  any  person  during  the  school  time  unless  the  certificate  is 
furnished. 

Sections  7765  and  7766  of  the  Qeneral  Code  as  amended  in 
103  Ohio  Laws,  page  898,  read  as  follows: 

'*  Section  7765.  No  child  under  sixteen  years  of  age  shall  be 
employed  or  be  in  the  employment  of  any  person,  company  or 
corporation  during  the  school  term  and  while  the  public  schools 
are  in  session,  unless  such  child  presents  to  such  person,  com- 
pany or  corporation  an  age  and  schooling  certificate  herein  pro- 
vided for  as  a  condition  of  employment,  who  shall  keep  the  same 
on  file  for  inspection  by  the  truant  officer  or  officers  of  the  de- 
partment of  workshops  and  factories." 

'*  Section  7766.  An  age  and  schooling  certificate  shall  be 
approved  only  by  the  superintendent  of  schools,  or  by  a  person 
authorized  by  him,  in  city  or  other  districts  having  such  super- 
intendent, or  by  the  clerk  of  the  board  of  education  in  village, 
special  and  township  districts  not  having  such  superintendent, 
upon  satisfactory  proof  that  such  child  is  over  fourteen  years 
of  age,  and  that  such  child  has  been  examined  and  passed  a  sat- 
isfactory fifth  grade  test  in  the  studies  enumerated  in  section 
seventy-seven  hundred  and  sixty-two;  provided,  that  residents 
of  other  states  who  work  in  Ohio  must  qualify  as  aforesaid  in  the 
proper  school  authority  in  the  school  district  in  which  the  estab- 
lishment is  located,  as  a  condition  of  employment  or  service,  and 
that  the  employment  contemplated  by  the  child  is  not  prohibited 
by  any  law  regulating  the  employment  of  children  under  six- 
teen years  of  age.  Every  such  age  and  schooling  certificate  shall 
be  signed  in  the  presence  of  the  officer  issuing  the  same,  by  the 
child  in  whose  name  it  is  issued.  The  age  and  schooling  certifi- 
cate must  be  formulated  by  the  state  commissioner  of  common 
schools  and  furnished,  in  blank,  by  the  clerk  of  the  board  of 
education.    Any  child  between  fourteen  and  sixteen  years  of  age 
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who  shall  cease  to  work  for  any  cause  whatever  shall  report  the 
fact  and  cause  at  once  to  the  superintendent  of  schools,  or  bj 
a  person  authorized  by  him,  or  to  the  clerk  of  the  board  of  edu- 
cation in  village,  township  or  special  districts  not  having  such 
superintendent ;  said  child  shall  be  required  to  return  to  school 
within  two  weeks,  provided  other  employment  is  not  secured 
within  such  time;  provided,  that  should  a  child  in  the  opinion 
of  the  superintendent  or  person  authorized  by  him  in  cities  and 
districts  having  such  superintendent  or  the  clerk  of  the  board 
of  education  in  village,  township,  or  special  districts  lose  his 
employment  by  reason  of  persistenit,  willful  misconduct  or  con- 
tinuous inconsistency,  he  may  be  placed  in  school  until  the  dose 
of  the  current  school  year.    The  superintendent  of  schools,  or 
the  person  authorized  by  him  to  issue  age  and  schooling  certifi- 
cates, shall  not  issue  such  certificate  until  he  has  received,  ex- 
amined and  approved  and  filed  the  following  papers  duly  exe- 
cuted:    (1)    the  written  pledge  or  promise  of  the  person,  part- 
ners'hip  or  corporation  to  legally  employ  the  child,  also  the 
written  agreement  to  return  to  the  superintendent  of  schools  to 
issue  such  certificate,  the  age  and  schooling  certificate  of  the  child 
within  two  days  from  date  of  the  child's  withdrawal  or  dismissal 
from  the  service  of  the  person,  partnership  or  corporation,  giv- 
ing the  reason  for  such  withdrawal  or  dismissal;  (2)  the  school 
record  of  such  child  properly  filled  out  and  signed  by  the  prin- 
cipal or  other  person  in  charge  of  the  school  which  such  child 
last  attended,  giving  the  name,  age,  address,  standing  in  studies 
enumerated  in  section  seven  thousand  seven  hundred  and  sixty- 
two  and  number  of  weeks'  attendance  in  school  during  the  year 
previous  to  applying  for  such  school  record,  the  general  con- 
duct; (3)  a  passport  or  duly  attested  transcript  of  the  certificate 
of  birth  or  baptism  or  other  religious  record,  showing  the  date 
and  place  of  birth  of  such  child ;  a  duly  attested  transcript  of  the 
birth  certificate  filed  according  to  law  with  a  registrar  of  vital 
statistics,  or  other  officer  charged  with  the  duty  of  recording 
births,  shall  be  conclusive  evidence  of  the  age  of  the  child;  or 
the  afi&davit  of  the  parent  or  guardian  or  custodian  of  the  child 
applying  for  an  age  and  schooling  certificate  showing  the  place 
and  date  of  birth  of  such  child,  which  affidavit  must  be  taken 
before  the  officer  issuing  the  age  and  schooling  certificate,  who  is 
here'by  authorized  and  required  to  administer  such  oath,  and  who 
shall  not  receive  or  demand  a  fee  therefor;  (4)  when  a  reason- 
able doubt  exists  in  the  mind  of  the  superintendent  or  the  per- 
son authorized  by  him  that  the  child  has  not  reached  the  normal 
development  of  a  child  of  its  age  and  is  not  in  sound  health  and 
physically  able  to  perform  the  work  which  it  intends  to  do,  he 
shall  require  of  the  parent  or  guardian  a  certificate  from  the 
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board  of  health  showing  that  the  child  is  able  to  perform  the 
wqrk  he  is  to  be  employed  at." 

It  is  clear  from  a  reading  of  these  statutes  providing  for  com- 
pulsory education  and  also  defining  offenses  against  minors, 
that  it  was  the  intention  of  the  Legislature  to  consider  a  minor, 
under  the  age  of  sixteen  years  who  was  unlawfully  employed, 
to  be  a  person  not  within  the  contemplation  of  the  workmen's 
compensation  act. 

These  statutes  that  have  been  quoted  above  compelling  educa- 
tion and  defining  offenses  against  minors  were  intended  to  pre- 
vent persons  of  immature  judgment  from  engaging  in  hazardous 
occupations,  to  prevent  employment  and  overwork  of  children 
during  the  period  of  their  mental  and  physical  development,  and 
to  prevent  competition  between  weak  and  underpaid  labor  and 
mature  men  owing  to  society  the  duties  of  citizenship,  and  the 
compensation  act  in  no  way  limits  their  operation. 

An  employer  who  employs  a  child  under  the  prohibited  age 
must  be  prepared  to  show  at  all  times  that  he  is  employed  law- 
fully. And  when  it  appears  that  the  minor  is  unlawfully  em- 
ployed, he  is  not  an  employee  within  the  terms  of  the  compen- 
sation act  and  such  minor,  if  injured,  has  the  benefit  and  pro- 
tection of  the  other  statutory  provisions  passed  for  the  benefit 
of  labor.  HUlstead  v.  Industrial  Comnmsion  of  Washington, 
141  Pacific,  913. 

Section  6245-2  (referring  to  actions  to  recover  from  an  em- 
ployer for  personal  injuries  caused  by  negligence)  provides: 

*  *  Section  6245-2.  That  in  all  such  actions  where  a  minor  em- 
ployee has  been  employed  or  retained  in  employment  contrary 
to  any  statute  or  law  of  the  state  or  United  States,  such  employee 
grhall  not  be  deemed  or  held  to  have  been  guilty  of  contributory 
negligence,  nor  to  have  assumed  any  of  the  risfa  of  such  employ- 
ment ;  but  the  employer  may  show  by  way  of  defense  any  fraud 
or  misrepresentation  made  by  such  employee. 


>» 


This  being  true,  the  trial  court  erred  in  taking  away  from 
the  jury  for  its  consideration  the  fact  that  plaintiff  was  a  minor 
under  the  age  of  sixteen  years. 

Plaintiff  not  coming  within  the  terms  of  the  workmen's  com- 
pensation act  was  also  entitled  to  the  benefit  of  Section  1027, 
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Bub-division  7,  of  the  General  Code.    See  89  0.  S.,  297 ;  Jones 
V.  American  Caramel  Company,  74  Atl.,  613. 

The  judgment  of  the  court  of  common  pleas  is  reversed. 

Kinder,  J.,  and  Ceow,  J.,  concur. 


DETKRMINATION  AS  TO  HURSHIP. 

Court  of  Appeals  for  Montgomery  County. 

Cathebinb  Wilson  v.  Daniel  W.  Allaman,  as  Executoe  op 

IsATAH  Wilson,  Deceased  et  al.* 

Deeldedp  June  28,  1917. 

Wills'—Widow  of  a  Beneficiary  is  His  Heir  at  Law  in  the  Distribution 

of  Personalty, 
In  the  distribution  of  the  personalty  of  a  testator  the  widow  of  a 

beneficiary  is  one  of  his  heirs  at  law  under  the  statutes  of  descent 

and  distribution. 

Powell  &  Howell  and  E.  H.  &  W.  B.  Turner,  for  plaintiff  in 

error. 
Carr,  Allaman,  Better  &  Murr,  for  defendant  in  error. 

KUNKLB,  J. 

This  case  was  submitted  upon  the  demurrer  of  the  defendants 
to  the  second  amended  petition  of  plaintiff. 

In  brief,  the  case  involves  the  construction  of  item  seven  of 
the  will  of  Isaiah  Wilson. 

The  item  reads  as  follows: 

**Item  7.  Should  my  said  wife  not  survive  me  or  upon  her 
death,  I  authorize  and  direct  my  said  executor  to  reduce  all 
my  estate  to  cash,  and  after  the  payment  of  costs  and  expenses, 
to  distribute  the  same  as  follows:  One-third  to  my  sister,  Mary 
Jane  Hamilton,  or  her  heirs  at  law.  One-third  thereof  to  the 
heirs  at  law  of  my  deceased  brother,  Ephriam  Wilson,  and  one- 
third  to  the  heirs  at  law  of  my  deceased  brother,  Bartholomew 
Wilson." 

•Affirming  Wilson  v.  Allaman,  Excr,,  20  N.P.(N.S.j,129. 
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Bartholomew  Wilson  was  a  brother  of  the  testator,  Isaiah 
Wilson,  and  it  is  admitted  that  he  died  prior  to  the  execution 
of  the  will  of  his  brother.  Bartholomew  Wilson  left  as  his  sur- 
vivors his  widow,  Catherine  Wilson,  and  certain  children  and 
grandchildren,  all  of  whom  survived  the  testator,  Isaiah  Wilson, 
and  all  of  whom  also  survived  the  widow  of  said  testator. 

Item  7  provides  that  the  estate  shall  be  reduced  to  cash  and  the 
fund  derived  therefrom  shall  be  distributed.  The  fund  for  di»- 
tribution  therefore  consists  entirely  of  personal  property. 

Catherine  Wilson,  as  the  widow  of  Bartholomew  Wilson,  claims 
an  interest  in  the  property  so  devised  to  the  **  heirs  at  law  of 
my  deceased  brother,  Bartholomew  Wilson." 

Does  Catherine  Wilson,  the  widow  of  Bartholomew  Wilson, 
come  within  the  description  of  the  ''heirs  at  law  of  my  deceased 
brother,  Bartholomew"! 

Did  Isaiah  Wilson  intend  to  include  Catherine  Wilson,  the 
widow  of  Bartholomew,  in  the  class  designated  as  ''the  heirs 
at  law  of  my  deceased  brother,  Bartholomew  Wilson  "t 

We  have  carefully  considered  the  very  helpful  briefs  which 
have  been  filed  by  counsel.  All  the  leading  cases  in  Ohio  are 
therein  cited  and  discussed.  We  have  also  read  the  very  ex- 
haustive  written  decision  of  Judge  Martin  of  the  common  pleas 
court  which  has  been  filed  with  us. 

We  shall  not  attempt  to  discuss  or  distinguish  the  various 
authorities  cited  by  counsel,  but  will  merely  announce  the  con- 
clusion at  which  we  have  arrived  after  a  careful  examination 
of  such  authorities. 

We  are  in  accord  with  the  conclusion  reached  by  Judge  Mar- 
tin and  as  he  has  so  thoroughly  analyzed  this  case  and  discussed 
the  leading  authorities  in  his  decision  we  do  not  deem  it  neces- 
sary to  further  discuss  the  same,  but  think  the  same  decision 
should  be  rendered  in  this  court  as  was  rendered  in  the  lower 
court,  for  the  reasons  stated  in  detail  in  Judge  Martin's  decision. 

In  reference  to  the  Mills  case,  recently  decided  by  this  court 
in  Clark  county,  we  think  it  sufficient  to  say  that  the  Mills  case 
related  solely  to  real  estate.  The  case  at  bar  relates  solely  to 
personal  property. 

In  addition  to  this,  in  the  Mills  case  there  were  various  other 
provisions  of  the  will  which  we  thought  threw  light  upon  and 
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reflected  the  intention  of  the  testator.    In  the  case  at  bar  it  is 
conceded  that  no  other  provision  of  the  will  throws  any  light 
upon  the  intention  of  the  testator. 
Decree  accordingly. 

Allbead,  J.,  and  Pernedino,  J.,  concur. 


WAIVER  IN  CASE  OF  ASSESSMENTS  IN  EXCESS  OF 

SPECIAL  BENEFITS. 

Court  of  Appeals  for  Tuscarawas  County. 

WiNCHELL  V.  TliE   VILLAGE  OF  DeNNISQN. 

Decided,  December  17,  1915. 

Street  Improvements — Limitation  of  Special  Asseasm^ntM  to  Benefits — 
Effect  of  Signature  for  Improvement  hy  Ahutting  Owner — Waiver 
of  Limitation  of  Assessment. 

1.  Special  aseeesments  for  improvement  of  the  streets  of  a  municipal 

corporation  can  not  be  levied  and  collected  from  property  bound- 
ing and  abutting  on  such  streets  in  excess  of  the  special  benefits 
accruing  to  such  property  from  such  improvement  except  by  special 
agreement  and  consent  of  the  owners  of  such  property. 

2.  Where  the  owner  of  property  abutting  on  a  street  in  a  village  signs 

a  petition,  with  others,  to  the  council  of  such  village,  asking  for 
the  improvement  of  such  street,  undw  the  provisions  of  Section 
3836,  General  Code,  he  thereby  waives  the  limitation  of  assess- 
ments for  the  method  of  assessment  designated  in  said  petition, 
not,  however,  in  excess  of  the  special  ben^ts  conferred  on  his 
property  by  the  construction  of  such  improvement 

3.  The  owner  of  a  lot  abutting  on  a  street  in  a  village  may  waive  the 

limitation  of  a  special  assessment  to  the  special  benefits  con- 
ferred on  his  property,  but  such  waiver  must  be  with  his  consent 
and  agreement,  either  expressed  or  necessarily  Implied. 

J.  A,  Buchanan,  for  plaintiff  in  error. 
A.  W.  Elson,  contra. 
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Powell,  J. 

This  is  ail  action  to  enjoin  an  assessment  levied  against  a  lot 
in  the  village  of  Dennison  belonging  to  the  plaintiff,  A.  F.  Win- 
ehell,  by  the  council  of  said  village,  or  so  much  thereof  as  is 
in  excess  of  the  special  benefits  accruing  to  said  lot  by  the  im- 
provement of  McCrea  avenue,  on  which  said  lot  abuts. 

No  question  is  made  as  to  the  regularity  of  the  procedure 
which  resulted  in  the  levy  of  the  assessment  sought  to  be  en- 
joined. Complaint  is  made  by  plaintiff  that  said  assessment 
exceeds  in  a  substantial  degree  the  special  benefits  received  by 
the  construction  of  the  improvement  for  which  said  assessment 
was  made  and  it  is  contended  by  defendant  that  plaintiff  is 
estopped  from  complaining  of  said  assessment  and  from  main- 
taining this  action  for  two  reasons — 

1.  That  he  knew  of  the  construction  of  said  improvement 
and  aided  in  its  promotion  without  objection  until  the  same 
had  been  completed,  although  he  had  full  knowledge  of  the  man- 
ner in  which  the  assessments  for  the  improvement  were  to  be 
made. 

2.  That  he  with  other  lot  owners  filetl  a  petition  with  the 
council  of  said  village,  asking  for  such  improvement  to  be  made, 
and  by  the  terms  of  which  he  waived  all  rights  as  to  the  limita- 
tion of  the  assessment  to  be  made. 

Trial  was  had  in  the  court  of  common  pleas  and  a  special 
finding  of  fact  was  made,  which,  with  the  court's  conclusions 
of  law  and  the  judgment  rendered  thereon,  is  brought  to  this 
court  for  review. 

The  finding  of  fact  shows  that  the  lot  of  plaintiff  was  en- 
hanced in  value  by  reason  of  said  improvement  in  the  sum  of 
$175;  that  the  special  assessment  levied  against  the  same  for 
its  proportionate  share  of  the  cost  of  said  improvement  was  the 
sum  of  $472.50  or  the  sum  of  $297.50  in  excess  of  the  special 
benefits  conferred. 

The  principle  on  which  special  assessments  may  be  levied  on 
private  property  for  the  expense  of  local  public  improvements 
is  thus  stated  by  our  Supreme  Court : 
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''1.  The  fundamental  principle  underlying  an  assessment 
made  on  property  for  the  cost  and  expense  of  a  local  public  im- 
provement is,  that  the  property  is  specially  benefitted  by  thcs 
improvement  beyond  the  benefits  common  to  the  public,  and 
that  a  ratable  assessment  of  the  property  to  the  extent  of  these 
benefits  violates  no  constitutional  right  of  the  owner,  and  is 
just  and  proper.  But  it  can  in  no  case  exceed  the  benefits  with- 
out impairing  the  inviolability  of  private  property."  Walsh  v. 
Barron,  Treas.,  61  Ohio  St.,  15. 

The  authority  to  levy  special  assessments  to  the  extent  of 
special  benefits  is  justified  in  that  it  is  a  benefit  to  the  general 
public  as  well  as  to  the  owner  of  the  property,  and  it  is  in  legal 
effect  analogous  to  the  exercise  of  the  police  power  of  the  state 
for  the  general  benefit.  But  any  excess  of  assessment  over  the 
special  benefits  conferred  is  in  violation  of  the  rights  of  pri- 
vate property  and  is  in  conflict  with  Section  19,  Article  I  of  the 
Ohio  Constitution. 

This  rule  applied  to  this  ease  would  show  plaintiff  entitled  to 
the  relief  prayed  for  by  him  unless  it  appears  that  for  some 
act  of  his  own  he  is  not  entitled  tew  the  benefits  of  the  rule. 

The  defense  makes  this  claim  upon  two  separate  grounds, 
viz.,  estoppel  and  waiver.  If  either  of  these  grounds  operates 
to  defeat  plaintiff's  claim,  it  must  be  by  reason  of  some  act  of 
his  own,  or  by  some  omission  to  act  when  he  should  have  acted, 
whereby  the  defendant  was  misled  to  its  disadvantage  and  loss. 

It  is  contended  by  defendant  that  plaintiff  participated  in 
the  promotion  of  said  improvement;  that  he  took  an  active 
part  in  inducing  the  council  to  order  the  improvement  to  be 
made;  that  he  watchod  the  progress  of  the  work  of  construct- 
ing it,  and  had  full  knowledge  of  all  the  proceedings  until  the 
work  had  been  completed,  including  the  levying  of  assessments, 
the  appointment  of  an  equalizing  board  and  the  amounts  finally 
assessed  and  charged  to  the  respective  properties  assessed,  in- 
cluding his  own,  without  obiection  or  protest  and  without  mak- 
ing any  claim  for  damages  by  reason  of  an  excessive  assessment 
or  otherwise.  Admitting  the  truth  of  all  these  contentions,  are 
they  sufficient  to  operate  as  an  estoppel  to  maintain  this  actionf 
Tt  must  be  remembered  that  plaintiff  is  asking  only  to  have  the 
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excess  of  said  assessment  over  special  benefits  remitted,  and 
that  the  matters  relied  on  to  constitute  an  estoppel  are  not  in- 
consistent with  a  willingness  on  his  part  to  pay  the  full  amount 
of  special  benefits  received,  as  an  assessment  towards  the  cost 
and  expense  of  making  such  improvement,  and  to  this  extent  his 
acts  would  operate  as  an  estoppel.  But  more  than  this  is  neces- 
sary to  constitute  an  estoppel  as  to  such  excess.  As  to  this, 
knowledge  alone  is  not  sufScient.  His  consent  and  agreement 
to  pay  such  excess  must  be  had,  either  by  express  agreement  or 
by  necessary  implication. 

Plaintiif  had  a  right  to  rely  on  the  assessments  being  made 
according  to  the  rule  adopted  by  the  council  in  its  assessing 
ordinance,  and  that  in  constructing  said  improvement  all  the 
necessary  proceedings  for  that  purpose  would  be  had  accord- 
ing to  law,  and  such  reliance  on  his  part  would  not  operate  as 
an  estoppel  to  the  maintenance  of  this  action.  Our  conclu- 
sion is  that  jdaintiif  is  £ot  so  estopped. 

Did  he  waive  the  statutory  and  constitutional  limitations  to 
special,  assessments  by  signing,  with  others,  and  filing  with  the 
council  of  said  village,  the  petition  set  forth  in  the  answer  and 
finding  of  facts? 

Said  petition  was  drawn  and  filed  under  the  terms  of  Section 
8836,  General  Code,  and  contained  a  provision  indicating  the 
manner  or  rule  of  assessment  to  be  followed  in  providing  for 
the  cost  and  expense  of  making  such  improvement. 

There  are  three  methods  or  rules  of  making  special  assess- 
ments, viz.:  (1)  By  a  percentage  of  the  tax  value  of  the 
property  assessed.  (2)  In  proportion  to  the  benefits  which 
may  result  from  the  improvement.  (3)  By  the  foot  front  of 
the  property  bounding  and  abutting  upon  the  improvement. 
(Section  3812,  General  Code.) 

The  third  method  of  making  such  assessments  was  desig- 
nated in  the  petition  filed  with  the  council. 

The  principles  which  control  in  cases  of  this  kind  are  the 
same  as  apply  in  construing  contractual  obligations.  Before  a 
party  can  be  held  to  pay  an  excess  assessment  he  must  consent 
and  agree  to  pay  it.  The  petition  presented  to  council  was  in 
the  nature  of  the  oflPer  or  proposition  in  a  contract.    To  make 
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it  binding  on  the  party  making  the  offer  there  must  be  an  ac- 
ceptance by  the  other  party.  The  acceptance  must  go  to  all  of 
the  terms  of  the  offer.  There  was  no  such  acceptance  here  on 
the  part  of  the  village.  The  plaintiff  proposed  one  form  of  as- 
sessment by  which  he  was  willing  to  abide.  The  village  adopted 
another  form,  with  a  different  limitation  to  the  amount  that 
might  lawfully  be  assessed.  He  can  not  be  held  to  have  as- 
sented to  such  change.  It  may  be  said  that  the  village  accepted 
and  acted  on  the  petition  in  so  far  as  it  proceeded  to  construct 
the  improvement  prayed  for  and  in  making  the  assessments  so 
far  as  they  were  valid.  But  to. this  extent  there  could  be  no 
waiver,  as  the  village  had  the  right  to  do  what  it  did  lawfully 
do  without  any  such  petition  having  been  filed.  It  is  only  to 
the  proceedings  beyond  the  statutory  limitations  that  a  waiver 
could  be  held  to  apply.  The  fact  that  council  did  not  accept 
the  terms  of  the  petition  disposes  of  the  claim  of  waiver  in 
plaintiff's  favor.  But  if  it  were  not  so,  this  alone  would  not 
defeat  plaintiff's  right  to  the  relief  asked  for.  The  waiver 
would  only  be  such  as  would  apply  to  the  limitations  provided 
for  in  assessments  by  the  foot  frontage.  This  would  be  only 
a  waiver  of  the  33  1-3  per  cent,  limitation  up  to  and  including 
the  full  amount  of  the  special  benefits  received,  but  it  would  not 
waive  anything  beyond  that.  There  is  no  question  that  a  party 
may,  by  appropriate  terms,  waive  any  civil,  statutory,  or  even 
constitutional,  rights.    No  such  waiver  appears  in  this  record. 

It  follows  that  the  court  of  common  pleas  erred  in  its  con- 
clusions of  law  as  applied  to  the  finding  of  facts,  and  that  its 
judgment  should  be  reversed. 

Proceeding  to  render  the  judgment  that  the  court  of  com- 
mon pleas  should  have  rendered,  w^e  find  that  the  whole  of  said 
assessment  above  the  sum  of  $175  is  in  excess  of  the  special 
benefits  received  by  plaintiff  from  the  construction  of  the  im- 
provement complained  of  and  is  invalid,  and  that  the  collection 
of  such  excess  should  be  perpetually  enjoined. 

Judgment  reversed  and  judgment  for  plaintiff  in  error. 

Shields,  J.,  and  Houck,  J.,  ieoncur. 
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PCCS  IN  NATURALIZATION  CASES. 

Court  of  Appeals  for  Champaign  County. 

Talbott  v.  State,  ex  rel  Houston,  Prosecuting  Attorney. 

Decided,  February  15,  1916. 

NaturaHzation— County  Clerks  Entitled  to  One-Half  of  Fees  Earned 
Prior  to  Enactment  of  the  (General  Code. 

Under  the  salary  act  of  March  22,  1906  (98  Ohio  Laws,  89),  relating 
to  county  officers  and  prior  to  the  enactment  of  the  General  Code 
of  1910,  clerks  of  the  courts  of  common  pleas  were  entitled  to 
retain  one-half  the  fees  received  by  them  in  naturalization  cases 
under  the  federal  act  of  June  29,  1906,  in  the  absence  of  an  aver- 
ment  that  the  county  had  provided  and  paid  deputies  who  per- 
formed such  services. 

Buroker  d'  Zinmier,  for  plaintiff  in  error. 
Harold  W,  Houston,  Prosecuting  Attorney,  contra. 

KUNKLE,  J. 

This  action  was  brought  by  the  state  of  Ohio,  on  relation  of 
the  prosecuting  attorney  of  Champaign  county,  Ohio,  against 
^r.  R.  Talbott,  a  former  clerk  of  the  courts  of  Champaign 
county,  Ohio,  to  recover  the  sum  of  $9.50,  being  one-half  of  the 
fees,  for  the  naturalization  of  aliens,  received  by  such  clerk 
from  time  to  time  during  his  incumbency  as  such  clerk  for  the 
period  of  three  years  commencing  on  the  first  Monday  of  Au- 
gust, 1906. 

The  federal  act  passed  June  29,  1906,  conferred  upon  the 
clerks  of  state  courts  the  power  to  file,  issue  and  record  naturali- 
zation papers  and  prescribed  in  detail  the  fees  which  should 
be  charged  therefor. 

The  federal  act  in  question  further  provided  that  one-half  of 
such  fees  to  the  extent  of  $3,000  in  any  one  year,  might  be  re- 
tained by  such  clerks,  and  that  the  balance  of  such  fees  should 
be  remitted  to  the  federal  authorities.  (34  Stats,  at  Large, 
600;   2  U.  S.  Comp.  Stats.,  1913,  Section  4372.) 
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Plaintiff  in  error  duly  accounted  and  paid  to  the  bureau  of 
immigration  and  naturalization  one-half  of  the  fees  so  received. 

This  controversy  relates  to  the  one-half  of  such  fees,  amount- 
ing to  $9.50,  retained  by  Talbott  as  clerk  under  the  federal  act. 

Cefendant  in  error  claims  that  the  amount  so  retained  by 
Talbott  should  be  paid  into  the  county  treasury  of  Champaign 
county,  under  the  provisions  of  Section  2977  et  seq.,  General 
Code. 

l*laintiff  in  error  claims  that  under  the  provisions  of  the  federal 
act  in  question,  as  well  as  under  the  provisions  of  the  county 
salary  act,  he  is  entitled  to  retain  the  sum  as  his  own. 

Plaintiff  in  error  in  justification  of  his  action  and  in  sup- 
port of  his  contention  cites  an  opinion  of  the  Attorney-Qen- 
eral  of  this  state,  of  date  January  11,  1907,  to  the  effect  that: 

'*The  clerk  of  the  court  of  common  pleas  may  retain  as  his 
own  earnings  fees  allowed  him  under  the  naturalization  laws 
of  the  United  States."    • 

The  questions  so  presented  are  raised  by  a  demurrer  to  tlic 
petition. 

The  trial  court  overruled  a  general  demurrer  to  the  petition 
and  rendered  judgment  against  defendant.  Error  is  prose- 
cuted to  this  court  from  such  judgment. 

It  is  claimed  by  plaintiff  in  error,  defendant  below,  that  the 
provision  of  the  federal  act,  to  the  effect  that  a  certain  por- 
tion of  such  fees  may  be  retained  by  the  clerk,  is  exclusive,  and 
that  the  county  salary  act  has  therefore  no  application  to  such 
fees. 

This  view  has  been  taken  by  the  supreme  courts  of  various 
states:  the  Supreme  Court  of  New  Jersey  in  the  case  of  Free- 
holders  of  Passaic  v.  Slater,  84  N.  J.  Law,  589;  the  Supreme 
Court  of  Oregon  in  the  case  of  Fields  v.  Multnomah  County,  64 
Ore.,  117:  the  Supreme  Court  of  Massachusetts  in  the  case  of 
hihahitants  of  Hampden  County  v.  Morris,  207  Mass.,  page  167  ; 
and  in  other  eases  cited  by  counsel. 

The  Court  of  Appeals  of  California  in  the  case  of  City  and 
County  of  San  Francisco  v.  Mulcrevy  et  al,  13  Cal.  App.,  11 ; 
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113  Pae.  Eep^.,  339,  held  that  the  clerks  of  courts  were  required 
to  account  under  the  salary  laws  of  that  state  for  the  amount 
retained  by  them  from  naturalization  fees  under  the  federal 
act  in  question. 

Thi3  case  was  taken  to  the  Supreme  Court  of  the  United 
States  from  California,  and  is  reported  in  231  U.  S.  Reports, 
page  669:  Justice  AIcKenna  in  delivering  the  opinion  of  the 
Supreme  Court  in  the  above-mentioned  case,  among  other  things, 
says,  at  page  674: 

**The  act  is  entirely  satisfied  without  putting  the  oflScers  of  a 
state  in  antagonism  to  the  laws  of  the  state — the  laws  which  give 
them  ti.eir  official  status.  It  is  easily  construed  and  its  purpose 
entirely  accomplished  by  requiring  an  accounting  of  one-half 
of  the  fees  to  tne  tinited  States,  leaving  the  othei  half  to  what- 
ever disposition  may  be  provided  by  the  state  law." 

This  decision  ly  the  highest  federal  authority  settles  tfte 
question  that  the  liability  of  the  clerk,  as  to  the  one-kalf  of  the 
fees  received  in  naturalization  cases  and  retained  u..der  the 
federal  act  in  question,  is  cortrollcd  by  the  state  law  upon  that 
subject. 

Counsel  for  p^.aintiff  in  error  contend  that  under  Section  2977, 
General  Code,  the  clerk  is  required  to  account  only  for  fees,  etc., 
collected  or  receii  edly  law,  meaning  such  laws  as  are  enacted  by 
the  Legislature  of  the  state. 

In  support  of  such  contention  counsel  cite  the  case  of  Free- 
holders v.  Slater,  supra,  in  which  a  similarly-worded  statute  was 
under  construction  by  the  Supreme  Court  of  New  Jersey. 

Section  2977,  General  Code,  reads  as  follows : 

**  Section  2977.  All  the  fees,  costs,  percentages,  penalties,  al- 
lowances and  other  perquisites  collected  or  received  by  law  as 
compensation  for  services  by  a  county  auditor,  county  treasurer, 
probate  judge,  sheriff,  clerk  of  courts,  or  recorder,  shall  be  so 
received  and  collected  for  the  sole  use  of  thi.  treasury  of  the 
county  in  which  they  are  elected  and  shall  be  held  as  public 
moneys  belongirg  to  such  county  and  accounted  for  and  paid 
over  as  such  as  hereinafter  provided." 
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Counsel  for  defendant  in  error  claims  that  Section  2977,  Qen- 
eral  Code,  should  be  read  in  connection  with  Section  2996, 
General  Code,  which  latter  section  reads: 

''Section  2996.  Such  salaries  shall  be  instead  of  all  fees,  costs, 
penalties,  percentages,  allowances  and  all  other  perquisites  of 
whatever  kind  which  any  of  such  ofiScials  may  collect  and  re- 
ceive, provided  that  in  no  case  shall  the  annual  salary  paid  to 
any  such  officer  exceed  six  thousand  dollars. 
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Counsel  for  defendant  in  error  insist  that  when  Section  2977, 
General  Code,  is  so  read  in  connection  with  Section  2996,  it  in- 
cludes fees  received  from  all  sources,  and  therefore  falls  within 
the  California  case  and  other  cases  cited. 

In  this  connection  we  call  attention  to  the  recent  decision  of 
our  Supreme  Court  in  the  case  of  State,  ex  rel  Enos,  Pros.  Atty., 
V.  Stone  et  at,  92  Ohio  St.,  63.  In  this  case  our  Supreme  Court 
has  construed  the  county  salary  law  broadly  in  order  to  effectu- 
ate the  purposes  of  the  act. 

The  same  position  was  taken  by  our  Supreme  Court  in  the  case 
of  State,  ex  rel  Lyne,  \.  Kennedy  et  al,  90  Ohio  St.,  75. 

It  must  be  remembered  that  in  the  case  at  bar  the  fees  in 
question  were  received  between  August,  1906,  and  August,  1909. 
The  question  of  liability,  therefore,  depends  upon  the  provisions 
of  the  salary  act  of  Alarch  22,  1906,  and  not  upon  the  provisions 
of  the  General  Code  as  adopted  in  1910. 

Sections  1  and  18  of  the  original  county  salary  act  (98  0.  L., 
89)  read  as  follows: 

**  Section  1.  All  the  fees,  costs,  percentages,  penalties,  allow- 
ances and  all  other  perquisites  of  whatever  kind  which  by  law 
may  now  be  collected  or  received  as  compensation  for  services  by 
any  county  auditor,  county  treasurer,  probate  judge,  sheriff, 
clerk  of  courts  or  recorder,  shall  be  received  and  collected  by  all 
of  said  officers  and  each  of  them  for  the  sole  use  of  the  treasury 
of  the  county  in  which  they  are  elected  and  shall  be  held  as  public 
moneys  belonging  to  said  county  and  accounted  for  and  paid 
over  as  such  in  the  manner  hereinafter  provided." 

**  Section  18.  And  said  salaries  shall  be  in  lieu  of  all  fees, 
costs,  penalties,  percentages,  allowances  and  all  other  perquisites 
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of  whatever  kind  which  any  of  the  officials  herein  named  may 
now  collect  and  receive,  provided,  however,  that  in  no  case  shall 
such  annual  salary  payable  to  any  of  the  officers  aforesaid  ex- 
ceed the  sum  of  $6,000.'' 

The  above-mentioned  sections  were  included  in  and  superseded 
by  Sections  2977  and  2996  of  the  General  Code,  adopted  Febru- 
ary 14,  1910. 

When  the  General  Code  was  adopted  in  1910  the  word  *'now" 
was  omitted  from  Section  2977  and  also  from  Section  2996. 

The  case  of  State,  ex  rel  Locker,  v.  Homer,  16  N.P.(N.S.), 
449,  arose  since  the  adoption  of  the  General  Code. 

That  case  holds  that  the  clerk  is  required  to  account  for  the 
portion  of  the  fees  from  naturalization  retained  under  the  federal 
act.  The  case,  in  so  far  as  we  are  advised,  has  not  been  taken  to  a 
higher  court,  and  the  decision  has  been  accepted  by  counsel  and 
the  parties  thereto  as  containing  a  correct  construction  of  the 
present  sections  of  the  code. 

That  case  is  largely  relied  upon  by  counsel  for  defendant  in 
error,  and  while  we  express  no  definite  opinion  thereon,  yet  after 
a  careful  consideration  of  that  decision  and  the  authorities  there- 
in cited,  we  are  inclined  to  the  view  that  the  case  was  correctly 
decided  under  the  present  provisions  of  the  General  Code. 

It  appears  from  the  statement  of  the  case,  however,  that 
Homer's  term  of  office  did  not  commence  until  the  first  Mon- 
day in  August,  1911 — more  than  a  year  after  the  present  pro- 
visions of  the  General  Code  took  effect. 

Where  a  substantial  change  is  made  in  the  revision  of  stat- 
utes it  amounts  to  an  amendment  thereof.  See  State  v.  Toney, 
81  Ohio  St.,  130. 

What  effect-,  therefore,  has  the  word  ''now"  in  Sections  1 
and  18  of  the  county  salary  act  of  1906? 

We  can  not  escape  the  conclusion  that  the  word  "now"  must 
be  given  some  meaning. 

It  is  a  word  which  is  not  ordinarily  found  in  statutes  of  this 
character. 

It  is  a  word  not  found  in  the  California  law  or  in  the  stat- 
utes involved  in  any  of  the  other  cases  cited. 
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Why  was  the  word  ^'now'^  used  in  both  of  these  sections  f 
It  must  be  presumed  that  the  Legislature  used  that  word 
advisedly  and  with  some  object  in  view.    It  was  undoubtedly 
used  to  exclude  sources  of  revenue  not  then  in  existence. 

**The  term  now  signifies  time  present. 

'The  word  now,  in  its  ordinary  acceptance,  means  at  this 
time,  or  at  the  present  moment,  or  at  a  time  contemporareous 
with  something  done.  It  relates  to  the  actual  existence  of  the 
fact  at  the  time  suid  place  mentioned." 

For  further  definitions  of  the  word  now,  as  used  in  statutes 
and  elsewhere,  see  5  Words  and  Phrases,  4851. 

We  are  unable  to  reach  any  conclusion  except  that  by  the 
use  of  the  word  7iow  in  Sections  1  and  IS  of  the  act  in  question 
the  Legislature  intended  to  exclude  from  the  provisions  of  the 
county  salary  law  new  and  independent  sources  of  ofiScial  revee 
nue  such  as  naturalization  fees  under  the  federal  act  in  ques- 
tion, which  federal  act  was  not  in  existence  when  the  county 
salary  act  of  1906  was  adopted. 

The  case  of  State,  ex  rel  Lyne,  v.  Kennedy  et  alf  sxipra,  in- 
volved a  contract  for  indexing,  made  by  the  county  auditor  with 
the  county  commissioners,  but  the  authority  therefor  existed 
under  statutes  in  force  at  the  time  the  county  salary  law  was 
enacted.    There  was  no  new  source  of  revenue. 

The  case  of  State,  ex  rel  Enos,  Pros,  Atty.,  v.  Stone  et  al, 
supra,  involved  a  question  of  construction  between  apparently 
conflicting  provisions  of  the  General  Code,  and  the  general  policy 
of  the  county  salary  law  was  al'owed  to  outweigh  or  over-balance 
the  conflicting  prevision  which  apparently  revived  the  fee 
system. 

The  general  policy,  the  spirit  and  the  reason  of  an  act  may 
properly  be  applied  to  reconcile  conflicting  or  doubtful  provisions 
of  an  act,  but  can  not  be  permitted  to  override  the  effect  of 
words  of  clear  import. 

Construing  the  county  salary  law  of  1906  as  adopted,  we 
think  plaintiff  in  error,  under  the  averments  of  the  petition, 
was  not  required  to  turn  such  fees  into  the  county  treasury. 

There  is  no  averment  in  the  petition  that  the  work  involved  in 
the  naturalization  fees  in  question  was  performed  by  deputies 
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provided  and  paid  by  the  county,  and  we  express  no  opinion  as 
to  the  effect  of  such  an  averment. 

It  therefore  follows  that  the  judgment  of  the  court  of  com- 
mon pleas  should  be  reversed  and  the  cause  remanded  with  in- 
structions to  overrule  the  demurrer,  and  for  such  further  pro- 
ceedings as  may  be  provided  by  law. 

Judgment  reversed  and  cause  remanded. 

Pebxeding,  J.,  and  Allread,  J.,  concur. 
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WHILC  INTOXICATED. 

Court  of  Appeals  for  Cuyahoga  County. 

Geosqe  C.  Hoffman  v.  State  of  Ohio. 

Decided,  March  5,  1917. 

Criminal  Law — Jurisdiction  of  the  Municipal  Court  of  Cleveland  to 
Pronounce  Sentence — Where  the  Record  Jfaiis  to  Bhoto  Waiver 
of  Trial  by  Jury. 

The  Municipal  Court  Act  of  Cleveland  provides  that  the  court,  which 
is  made  a  court  of  record  by  the  act,  shall  try  the  accused  in  mis- 
demeanor unless  a  Jury  be  demanded.  And  in  a  case  of  a  record 
of  such  conviction  or  review  being  silent  as  to  whether  the  ac- 
cused demanded  a  Jury,  it  will  be  presumed  that  the  court  below 
required  the  necessary  proof  and  all  requisite  things  done  to  enable 
the  court  to  enter  the  Judgment  rendered,  and  the  accused  will 
be  deemed  to  have  waived  a  Jury  in  the  absence  of  a  contrary 
showing. 

Marvin  &  Marvin,  for  plaintiff  in  error. 
J.  L.  Lind,  contra. 

LlEOHLET,  J. 

Error  to  the  municipal  court. 

George  C.  Hoffman,  hereafter  designated  as  defendant,  was 
arrested  upon  an  affidavit  filed  in  the  municipal  court  of  Cleve- 
land, charging  him  with  the  crime  of  unlawfully  operating  a 
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motor  vehicle  while  in  a  state  of  intoxication,  under  Section 
12628-1,  General  Code,  tried,  convicted  and  sentenced  to  thirty 
days  imprisonment  in  the  county  jail  and  to  pay  a  fine  of  $50 
and  costs.  Error  is  prosecuted  to  this  court  to  reverse  the  judg- 
ment below,  challenging  the  jurisdiction  of  said  court  for  the 
reason  that  the  record  does  not  disclose  that  the  accused  waived 
a  jury.  The  record  is  silent  upon  the  subject  of  a  jury.  Whether 
a  jury  was  demanded  by  the  accused  or  whether  the  accused  re- 
fused to  waive  a  trial  by  jury  is  not  disclosed. 

It  is  urged  by  counsel  for  the  defendant  that  this  is  a  juris- 
dictional fact,  and  the  record  being  silent  on  the  subject  of  a 
jury,  it  fails  to  disclose  the  jurisdiction  of  the  court  below  to 
try,  convict  and  sentence  said  defendant. 

An  examination  of  the  statutes  is  necessary  in  an  investiga- 
tion and  decision  of  this  question. 

Jurisdiction  in  criminal  matters  is  conferred  upon  the  mu- 
nicipal court  of  Cleveland,  Ohio,  by  the  following  section: 

**  Section  1579-12.  The  municipal  court  shall  have  jurisdic- 
tion of  all  misdemeanors  and  of  all  violations  of  city  ordinances 
of  which  police  courts  in  municipalities  now  have  or  may  here- 
after be  given  jurisdiction.  In  felonies  the  municipal  court 
shall  have  the  powers  which  police  courts  in  municipalities  now 
have  or  may  hereafter  be  given." 

It  will  be  noticed  that  the  court  is  given  jurisdiction  in  mis- 
demeanors and  violation  of  ordinances  in  the  first  sentence. 
The  second  sentence  relates  to  the  jurisdiction  of  the  court  as 
an  examining  magistrate. 

The  jurisdiction  of  police  courts  referred  to  in  the  above  sec- 
tion is  provided  by  the  following  section : 

''Section  4577.  The  police  court  shall  have  jurisdiction  of, 
and  to  hear,  finally  determine,  and  to  impose  the  prescribed 
penalty  for,  any  offense  under  any  ordinance  of  the  city,  and 
of  any  misdemeanor  committed  within  the  limits  of  the  city, 
or  within  four  miles  thereof.  The  jurisdiction  of  such  court  to 
make  inquiry  in  criminal  eases  shall  be  the  same  as  that  of  a 
justice  of  the  peace.  Cases  in  which  the  accused  is  entitled  to 
a  jury  trial,  shall  be  so  tried,  unless  a  jury  be  waived." 

It  will  be  noticed  that  the  first  sentence  in  this  section  con- 
fers jurisdiction  upon  the  police  court  to  hear,  finally  determine 
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and  impose  the  penalty  for  any  offense  under  the  ordinances  of 
the  city,  and  of  any  misdemeanor.  The  second  sentence  relates 
to  the  jurisdiction  of  the  police  judge  as  an  examining  magis- 
trate. The  third  sentence  necessarily  relates  to  the  first  sen- 
tence in  respect  to  a  jury  trial. 

The  practice  and  procedure  and  the  manner  and  extent  of 
exercising  the  same  is  provided  for  in  the  following  section : 

''Section  1579-20.  In  all  criminal  cases  and  proceedings  the 
practice  and  procedure  and  mode  of  bringing  and  conducting 
prosecutions  for  offenses,  and  the  powers  of  the  court  in  rela- 
tion thereto,  shall  be  the  same  as  those  which  are  now,  or  may 
hereafter  be,  possessed  by  police  courts  in  municipalities." 

The  following  section  specifies  that  the  court  shall  exercise 
the  jurisdiction  of  the  municipal  court  unless  a  jury  be  de- 
manded by  the  accused: 

''Section  1579-24.  All  causes  in  the  municipal  court  shall 
be  tried  to  the  court  unless  a  jury  trial  be  demanded  by  a 
party.  The  time  for  making  a  demand  for  a  jury  trial  may  be 
fixed  and  limited  by  rule  of  court.  In  all  civil  actions,  where 
a  jury  is  demanded,  it  shall  be  composed  of  six  lawful  men, 
having  qualifications  of  electors,  unless  the  parties  agree  on  a 
less  number.  Provided,  however,  that  any  party  may  demand 
a  jury  of  twelve  men.  In  all  actions  and  proceedings  of  which 
police  courts  in  cities  have  or  may  be  given  jurisdiction,  where 
a  jury  may  be  and  is  demanded,  it  shall  be  composed  of  twelve 
lawful  men  having  the  qualifications  of  electors.  In  all  civil 
actions  a  jury  shall  render  a  verdict  upon  the  concurrence  of 
three-fourths  or  more  of  their  number.  Whenever  over  three- 
fourths  of  the  jury,  as  herein  provided,  shall  not  consist  of 
an  integral  number,  the  next  highest  number  shall  be  construed 
to  represent  three-fourths  of  such  jury." 

It  will  be  observed  that  the  first  sentence  of  this  section  con- 
fers jurisdiction  upon  the  court  to  try  all  causes  unless  a  jury 
trial  be  demanded  by  a  party.  The  second  sentence  states  that 
the  time  for  making  a  demand  may  be  fixed  by  the  rule  of 
court.  The  third  and  fourth  sentences  relate  to  civil  causes. 
The  fifth  sentence  applies  to  criminal  causes,  and  provides  that 
a  jury  of  twelve  men  shall  constitute  a  lawful  jury  in  the  event 
the  accused  exercises  his  option  to  demand  a  jury.  The  remain- 
ing sentences  apply  to  civil  causes. 
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The  authorities  cited,  with  others  examined  by  the  court,  may 
be  grouped  into  the  following  classes: 

First.  Those  in  which  the  courts  reviewed  the  transcript 
of  a  justice  of  the  peace.  ^ 

Second.  Those  in  which  the  courts  reviewed  the  records  of 
courts  of  record. 

Under  the  first  classification  the  following  cases  were  cited 
or  examined  by  the  court:  Simmons  v.  State,  75  0.  S.,  346; 
Edminston  v.  Edminston,  2  Ohio,  251 ;  Robbins  v.  Clemens,  41 
O.  S.,  285;  domes  v.  Toledo  &  Ohio  Central  R.  h.  Co.,  20  C.  C, 
C3;  Chapman  v.  Seely,  8  C.  C.  179-186;  Uihlein  v.  Uladeaux, 
74  0.  S.,  232. 

The  following  cases  are  those  which  were  cited  or  examined 
by  the  court  in  which  the  court  reviewed  the  records  of  courts 
of  record  appertaining  to  this  question :  Dailey  v.  State,  4  O. 
S.,  57 ;  Billigheimer  v.  State,  32  0.  S.,  435 ;  Evans  v.  State.  3  C. 
C.(N.S.),  23,  affirmed,  no  opinion,  68  0.  S.,  700;  In  re  George 
midebrand,  15  C.C.(N.S.),  187;  Petn  v.^  State,  25  C.C.(X.S.), 
255. 

In  the  case  of  a  review  of  the  transcript  of  a  justice  of  the 
peace,  the  authorities  are  unanimous  that  the  facts  necessary  to 
confer  jurisdiction  upon  the  trial  court  must  alBBrmatively  ap- 
pear upon  the  transcript.  This  is  the  unanimous  holding  of 
the  courts  in  the  cases  cited  under  the  first  class. 

An  examination  of  the  authorities  above  referred  to  in  the 
second  class  will  disclose  that  it  is  the  unanimous  holding  of 
the  courts  that  the  record  of  a  court  of  record  need  not  neces- 
sarily disclose  that  the  accused  waived  or  failed  to  demand  a 
trial  by  jury,  with  the  exception  of  the  cases  In  re  Hildebrand, 
supra,  and  Petri  v.  State,  supra. 

Eefendant  urges  that  Simmonds  v.  State,  supra,  is  decisive 
of  this  case,  relying  on  the  language  in  the  opinion  at  pages  351 
and  352.  This  was  a  trial  by  a  justice  of  the  peace,  and  the 
language  used  by  the  court  is  clearly  referable  to  the  facts  of 
that  case.  The  court  holds  that  the  waiver  must  aflSrmatively 
appear  upon  the  record.  Observe  the  language  of  the  court  at 
page  353:  **This  conclusion  is  not  in  conflict  with  DaUey  v. 
State,  4  0.  S.,  57,  or  Billigheimer  v.  State,  32  0.  S.,  435.    Both 
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of  these  cases  having  been  prosecuted  under  statutes  which 
conferred  upon  the  court  jurisdiction  to  try  the  complaint,  if  the 
defendant  did  not  demand  a  jury  trial,  are  clearly  distinguish- 
able from  the  case  at  bar." 

It  was  urged  by  counsel  that  the  case  of  BiUigheimer  v.  State, 
although  apparently  decisive  of  this  question,  should  not  be  re- 
garded as  an  authority  for  the  reason  that  the  crime  charged  in 
that  case  was  not  one  in  which  imprisonment  was  a  part  of  the 
penalty,  and  that  therefore  what  was  said  by  the  court  upon  the 
question  here  involved  is  obiter  dictum.  Conceding  the  claim 
of  counsel  that  the  crime  charged  was  a  misdemeanor  with  only 
a  fine  imposed  as  a  penalty,  yet  the  record  reviewed  by  the 
court  was  from  the  police  court  of  Cincinnati,  and  we  think 
what  the  court  decided  in  respect  to  that  record  should  be  re- 
garded as  the  law  of  the  state.  Although  the  record  is  silent 
as  to  a  jury,  the  court  definitely  decides  that,  unless  the  record 
shows  that  the  defendant  demanded  a  jury,  he  will  be  deemed 
to  have  waived  it.    On  page  441  the  court  says : 

"The  on!y  question,  therefore,  is,  did  the  defendant  waive  his 
right.  As  has  been  said,  the  record  indicates  nothing  on  the 
subject.  It  merely  shows  that  when  the  court  ordered  the  plea 
of  not  guilty  filed,  the  cause  proceeded  and  evidence  was  heard. 
It  docs  not  show  that  defendant  demanded  a  jury,  nor  that  he 
excepted  to  proceeding  without  one.  This  failure  to  avail  him- 
self of  his  rights  must  be  held  to  be  a  giving  of  consent.'' 

Further  quoting  from  page  443 : 

**We  think  a  defendant  may  waive  his  rights  impliedly  as 
well  as  expressly,  and  if  he  remains  silent  when  by  speaking  he 
cou!d  have  obtained  what  he  desired,  it  is  too  late  to  complain 
after  Lis  cause  has  proceeded  to  final  adjudication." 

The  probate  court  is  given  jurisdiction  to  try  the  accused 
"if  the  defendant  does  not  demand  a  trial  by  jury."  Dailey  v. 
State,  supra.  The  juvenile  court  act  has  a  similar  provision. 
In  the  case  at  bar,  it  is  not  claimed  that  the  court  below  did 
not  have  jurisdiction  of  the  person  and  of  the  subject-matter. 
By  Section  24  of  the  act,  jurisdiction  is  expressly  conferred 
upon  the  court  to  hear  the  cause.    Option  is  given  to  the  ac- 
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cased  to  demand  a  jury.  So  lon^  as  a  trial  by  jury  is  provided 
for  the  accused  and  a  trial  by  jury  is  available  to  him,  the  con- 
stitutional guaranty  of  a  right  of  trial  by  jury  is  preserved  in- 
violate.   Quoting  from  page  28,  Evans  v.  Staie,  supra: 

**So  we  have  a  case  where  the  court  had  jurisdiction  of  the 
crime  and  of  the  person,  and  a  court  that  is  a  court  of  record; 
and,  therefore,  the  general  rule  may  be  invoked,  that  in  a  court 
of  record  where  jurisdiction  is  shown,  it  will  be  presumed  that 
all  the  necessary  proof  was  made  or  things  done  in  order  to  en- 
able the  court  to  arrive  at  the  judgment  at  which  it  did  arrive, 
unless  the  contrary  is  shown ;  that  is  to  say,  it  mBy  be  said  that 
the  principle  should  be  invoked  in  favor  of  the  waiver  of  a 
jury.  The  court  will  presume  that  a  jury  was  waived,  unless 
by  a  proper  bill  of  exceptions  it  is  shown  that  the  party  de- 
manded his  right  to  a  trial  by  jury,  or  unless  it  Is  shown  that 
he  refused  to  waive  his  right,  which  amounts  to  the  same  thing. 


9t 


The  facts  of  the  case  last  above  referred  to  are  identical  with 
the  case  at  bar,  excepting  that  the  record  under  review  was 
from  the  police  court  of  the  city  of  Toledo.  In  this  case  the 
record  is  of  the  municipal  court  of  Cleveland,  with  reference 
to  which  sub-section  24  of  the  act  expressly  provides  that  the 
court  shall  try  the  cause,  which  is  substantially  the  same  as  the 
probate  court  and  juvenile  court  acts.  Said  Section  24  specifi- 
cally designates  who  shall  exercise  the  jurisdiction  of  the  munici- 
pal court. 

It  is  claimed  that  Sections  12,  20  and  24  of  the  municipal 
court  act  of  Cleveland  are  inconsistent  and  repugnant.  With 
this  claim  we  are  unable  to  agree.  Section  12  by  reference  de- 
fines what  the  jurisdiction  of  the  municipal  court  is  in  criminal 
matters.  Section  20  by  reference  prescribed  what  practice  and 
procedure  and  the  nature  and  extent  of  the  same  shall  be  pur- 
sued and  adopted.  Section  24  defines  who  shall  exercise  that 
jurisdiction. 

We  think  that  Billigheimer  v.  State,  supra,  Bailey  v.  State, 
supra,  and  Evans  v.  State,  supra,  affirmed  by  the  Supreme 
Court  in  68  0.  S.,  700,  fix  the  law  of  this  state  upon  the  ques- 
tion involved  in  this  law  suit. 

We  hold,  therefore,  that  when  a  misdemeanor  is  psosecuted 
in  a  court  of  record  upon  which  jurisdiction  is  conferred  by 
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statute  to  try  the  complaint,  unless  the  accused  shall  demand 
a  jury,  and  the  record  of  the  trial  upon  review  is  silent  as  to 
whether  the  accused  demanded  or  expressly  waived  a  jury  trial, 
the  accused  will  be  deemed  to  have  waived  a  trial  by  jury. 

For  these  reasons,  upon  rehearing,  the  former  judgment  of 
reversal  of  this  court  is  hereby  vacated,  and  the  judgment  of  the 
court  below  is  hereby  aflSrmed,  with  costs  assessed  against  the 
plaintiff  in  error. 

Grant,  J.,  and  Carpenter,  J.,  concur. 


APPEAL  IN  CASE  OF  REMOVAL  OF  CHIEFS  OF  POLICE  OR 

FIRE  DEPARTMENTS. 

Court  of  Appeals  for  Miami  County. 

Landrby  v.  Harmon,  ^Iayor,  bt  al;   and  Weddlb  v.  Harmon, 

Mayor,  et  al. 

Decided,  April  26,  1916. 

Civil  Service — Right  of  Appeal  to  Common  Pleas  Court — When  Chief 
of  Police  or  Chief  of  Fire  Department  Has  Been  Removed — When 
the  Appeal  is  Perfected. 

1.  Section  486-17o,  General  Code  (106  Ohio  Laws,  412),  providing  for 

an  appeal  from  the  municipal  civil  service  commission  to  the 
court  of  common  pleas  in  case  of  removal  of  the  chief  of  police 
or  the  chief  of  the  fire  department,  gives  jurisdiction  to  the  court 
of  common  pleas  to  try  the  question  of  removal  de  novo. 

2.  The  appeal  is  perfected  when  the  necessary  impers  and  transcript 

are  filed  in  the  office  of  the  clerk  of  the  court  of  common  pleas 
within  the  prescribed  time. 

G.  T.  Thomas  and  William  U,  Gilbert,  for  plaintiffs  in  error. 
/.  C  FuUertan,  Jr.,  W.  A.  Haines  and  Kenneth  Little,  contra. 

Allread,  J. 

George  Landrey,  as  chief  of  the  lire  department,  and  John  W. 
Weddlb,  as  chief  of  police,  of  the  city  of  Troy,  were  removed 
from  ofiSce  by  the  mayor.  Clay  E.  Harmon. 
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They  each  appealed  to  the  municipal  civil  service  commission^ 
where  the  orders  of  the  mayor  were  affirmed. 

Appeals  were  then  taken  to  the  court  of  common  pleas,  where 
the  proccedirgs  were  dismissed  upon  the  ground  that  the  couit 
had  no  jurisdiction  to  review  the  evidence  before  the  commis- 
sion or  to  try  the  questions  of  removal  de  novo. 

These  proceedings  in  error  are  brought  to  obtain  reversals  of 
the  judgments  of  the  court  of  common  pleas  with  instructions 
to  try  de  noio  the  questions  of  removal. 

The  right  of  appeal  depends  upon  the  following  portion  of 
Section  486-17a,  General  Code  (106  0.  L.,  412) : 

**  Provided,  however,  that  in  the  case  of  the  removal  of  a 
chief  of  police  or  chief  of  the  fire  department  of  a  municipality 
an  appeal  may  be  had  from  the  decision  of  the  municipal  commis- 
sion to  the  court  of  common  pleas  of  the  county  in  which  such 
municipality  is  situated  to  determine  the  sufficiency  of  the  cause 
of  removal.  Such  appeal  shall  be  taken  within  ten  days  from 
the  LndiLg  of  the  commission.'' 

Counsel  for  defendants  in  error  contend  that  the  absence  of 
a  provision  fixing  the  details  as  to  the  transfer  of  buch  case 
renders  the  appeal  provision  ineffective  and  invalid. 

We  think  tl^ere  is  sufficient  in  the  statute  to  make  the  appeal 
effective. 

The  statute  is  quite  as  deCnite  as  Ssction  2461,  General  Code, 
in  relation  to  appeals  from  the  board  of  county  commissioners 
to  the  court  of  common  pleas,  the  validity  of  which  has  been  re- 
peatedly affirmed  by  our  Supreme  Court. 

The  appeals  in  tlie  court  of  common  pleas  in  the  eases  at  bar 
were  complete  when  Ihe  appellants  caused  to  be  filed  in  the 
court  of  common  pleas  the  papers^  or  copies  thereof,  upon 
which  the  cases  were  heard  before  the  municipal  commission, 
and  transcripts  of  the  decisions  of  such  commission. 

It  is  next  contended  by  counsel  for  defendants  in  error  that 
the  appeals  invoke  the  jurisdiction  of  the  court  of  common  pleas 
merely  to  review  the  sufficiency  of  the  charges  or  reasons  for 
removal,  but  do  not  confer  jurisdiction  to  try  the  questions  of 
r^emoval  de  novo. 
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This  question  is  not  free  from  difficulty.  Counsel  for  de- 
fendants in  error  in  support  of  their  view  cite  the  case  of  State, 
ex  rel  AityrGenl.,  v.  Hawkins,  44  Ohio  St.,  116;  State,  ex  rel 
Atty.'GenL,  v.  Hoglan  et  al,  64  Ohio  St.,  545,  and  State,  ex  ret 
Nolan,  V.  ClenDening,  93  Ohio  St.,  264. 

It  must  be  kept  in  mind,  however,  in  considering  the  Eawkins, 
Hoglan  and  ClenDening  cases,  that  they  were  not  under  statutes 
providing  for  appeals. 

They  were  quo  warranto,  mandamus  or  prohibition  cases  in 
which  the  court  determined  only  as  to  the  jurisdiction  of  the 
tribunal  to  hear  and  determine  the  charges  presented. 

The  1  egislature  by  the  appeal  provision  above  quoted  evident^ 
intended  to  change  the  rule  represented  by  the  Hawkins,  Hoglan 
and  Clen  Dening  cases  and  to  confer  a  more  extensive  jurisdic- 
tion upon  the  court  of  common  pleas,  as  the  court  of  tinal  appeal 
where  the  grounds  of  removal  might  be  tried  and  considered  as  a 
judicial  question. 

An  "appear*  from  the  ** decision  of  the  municipal  commission'* 
would  imply  that  the  case  be  heard  de  novo. 

The  Legislature  is  presumed  to  have  used  the  word  ** appeal 
in  Aiew  of  its  accepted  and  established  meaning. 

In  the  case  of  Zanesville  v.  The  Zancsville  Telegraph  &  Tele- 
phone Co.,  64  Ohio  St.,  67,  on  page  83,  Williams,  J.,  says: 


**An  appeal  is  the  removal  of  a  cause  or  matter  from  an  in- 
ferior jurisdiction  after  its  decision,  to  a  superior  jurisdiction 
for  retrial  on  its  merits." 

In  Avltman,  Miller  &  Co.  v.  Seiherling,  31  Ohio  St.,  201,  204, 
it  is  said: 

**The  effect  of  an  appeal,  urder  our  system,  is  to  vacate  the 
order,  decision,  or  decree  appealed  from,  and  to  carry  the  cause 
into  the  appellate  court,  both  upon  the  law  and  facts,  the  same 
as  if  no  decision  had  been  made." 

The  same  definition  is  found  in  other  reported  cases. 

It  is  contended  that  the  appeal  clause  conferring  jurisdic- 
tion upon  the  court  of  common  p'eas  *'to  determine  the  suffi- 
ciency of  the  cause  of  removal"  is  a  limitation  of  the  juris- 
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diction  of  the  court  of  common  pleas  to  a  determination  of  the 
suflSciency  of  the  reasons  for  removal  or  of  the  written  charges 
upon  which  the  case  was  heard  before  the  municipal  commis- 
sion. 

We  think,  however,  upon  careful  consideration,  that  this 
clause  does  not  confine  the  jurisdiction  of  the  court  of  com- 
mon pleas  to  a  mere  review  of  the  sufficiency  of  the  written 
charge  filed  or  the  reason  assigned  as  a  ground  for  removal. 

The  *' cause  of  removal"  referred  to  in  the  statute  lies  back 
of  the  written  charge  and  is  the  act  or  conduct  of  the  oflScial 
upon  which  the  removal  was  founded. 

There  are  many  pertinent  definitions  given  by  jurists  and 
text-writers,  but  we  find  it  unnecessary  to  go  further  than  to 
quote  from  Judge  Spear  in  the  case  of  B.  &  0.  Rd.  Co,  v.  Lar- 
will,  83  Ohio  St.,  108,  on  page  115,  as  follows; 

**A  cause  of  action  is  the  fact  or  combination  of  facts  which 
gives  rise  to  a  right  of  action,  the  existence  of  which  affords  a 
party  a  right  to  judicial  interference  in  his  behalf." 

So,  in  each  of  the  cases  at  bar,  the  cause  of  removal  must 
necessarily  antedate  the  proceedings  for  removal  and  consist  of 
the  fact  or  combination  of  facts  upon  which  the  order  of  re- 
moval was  mp.de. 

The  fact  that  the  appeal  is  the  second  appeal  in  the  same 
proceeding  goes  only  to  the  construction  of  doubtful  terms,  if 
any,  in  the  statute  authorizing  it.  If  the  statute  is  sufficiently 
clear,  as  we  think  this  statute  is,  the  scope  of  the  appeal  should 
not  be  unduly  limited. 

We  have  considered  the  sufficiency  of  the  reasons  for  re- 
moval, which  with  the  explanations  would  probably  constitute 
the  issues,  and  are  of  opinion  the  same  are  sufficient. 

The  judgments  of  the  court  of  common  pleas  in  the  above 
eases  should  be  reversed  and  the  causes  remanded  with  instruc- 
tions to  proceed  to  trials  de  novo. 

Judgments  reversed. 

Ferneding,  J.,  and  Kunklb,  J.,  concur. 
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PROCEEDINGS  BEFORE  THE  CONSERVANCY  COURT. 

Court  of  Appeals  for  Montgomery  County. 

County  of  Miami  et  al  v.  Deeds  et  al.* 
Decided,  May  18,  1916. 

Jurisdiction  of  the  Conservancy  Court — Authority  to  Permit  Amend- 
ment to  Petition — Whereby  Certain  Territory  Was  Eliminated  and 
the  Judge  Representing  That  Territory  Withdrew  from  the  Court, 

1.  A  coneerrancy  court  may  permit  the  filing  of  an  amended  peti- 

tion eliminating  territory  which  was  included  in  an  original  peti- 
tion for  the  establlehment  of  a  conservancy  district. 

2.  Where  territory  has  been  eliminated  from  a  conservancy  district 

and  a  Judge  representing  such  territory  withdraws,  the  remain- 
ing members  of  a  conservancy  court  are  not  divested  of  juris- 
diction. 

Frank  C.  Goodrich,  Prosecuting  Attorney  of  Miami  county; 

D,  Finley  Mills,  Prosecuting  Attorney  of  Shelby  county ;  Charles 

E.  Ballard,  Prosecuting  Attorney  of  Clark  county,  and  P.  R. 
Taylor,  for  plaintiffs  in  error. 

J.  A.  McMahon  and  Brown  &  Frank,  for  defendants  in  error. 

Shields,  J. 

A  petition  in  error  is  filed  herein  to  reverse  the  judgment  of 
the  court  below  on  substantially  three  grounds : 

1.  That  the  court  below  erred  in  allowing  the  plaintiffs  be- 
low to  file  an  amended  petition  by  eliminating  certain  territory 
embraced  in  the  original  petition. 

2.  That  said  court  was  without  jurisdiction  to  hear  and  de- 
termine the  matters  in  controversy  after  Judge  Hoover  retired 
from  and  severed  his  connection  with  the  court  hearing  said 
case. 

*  Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in 
this  case  overruled  by  the  Supreme  Court,  November  28,  1916. 
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3.  That  the  finding  of  said  court  establishing  the  district 
is  based  upon  insufficient  evidence  in  contemplation  of  the  fact 
authorizing  the  organization  of  conservancy  districts  in  the 
state  of  Ohio. 

The  object  of  the  conservancy  act  of  Ohio  is  so  clearly  defined 
in  its  title  that  we  find  it  unnecessary  to  make  any  reference 
thereto,  and,  its  constitutionality  having  been  passed  on  and 
upheld  by  the  Supreme  Court  of  this  state,  it  is  likewise  unneces- 
sary to  discuss  anything  outside  of  the  assignments  of  error  in 
the  petition  in  error  brought  upon  the  record  before  this  court 
for  review. 

1.  At  the  threshold  of  the  hearing  of  the  case  it  appears 
that  *'the  petitioners  filed  a  motion  requesting  leave  of  the  court 
to  amend  their  petition  to  reduce  the  size  of  the  proposed  district 
by  eliminating  Logan  county  and  part  of  Shelby  county,  as  set 
forth  in  said  motion,"  which  motion  was  by  the  court  sustained 
and  leave  granted.  This  action  of  the  court  was  duly  excepted 
to  at  the  time,  and  is  assigned  as  error.  It  is  the  policy  of  the 
law  and  the  practice  of  courts,  in  the  exercise  of  a  sound  dis- 
cretion, to  act  liberally  upon  applications  for  amendments  to 
pleadings;  for,  as  was  held  by  our  own  Supreme  Court  in  Snider 's 
Exrs.  et  al  v.  Young  et  at,  72  Ohio  St.,  494,  509,  quoting  from 
Shamokin  Bank  v.  Street,  16  Ohio  St.,  10,  *'the  general  power  of 
amendment  given  to  the  courts  by  the  code  is  very  broad,  and  is 
only  limited  by  the  *  justice'  of  the  case."  The  object  of  the 
exercise  of  this  discretionary  power  is  too  apparent  to  merit 
discussion,  but  if  anything  was  lacking  in  this  respect,  as  af- 
forded by  general  statutory  authority  conferred  on  courts  to 
grant  amendments  of  this  character,  the  provisions  of  Section 
3  of  said  conservancy  act  expressly  warrant  it.  Ordinarily,  be- 
fore trial,  amendments  are  allowed  upon  oral  statements  of  coun- 
sel, when  the  same  do  not  have  the  effect  of  changing  the  cause 
or  causes  of  action  stated,  and,  even  after  trial  to  conform  to  the 
facts  proven ;  and  when  so  allowed  before  trial  the  event  of  the 
trial  demonstrates  whether  or  not  such  action  is  or  is  not  wisely 
taken.    Nor  do  we  think  that  under  the  inherent  authority  of 


COURT  OP  APPEALS.  307 


1917.]  Montgomery  County. 


the  trial  court  to  deal  with  amendments,  any  hearing  based  upon 
testimony  is  necessary  for  this  purpose.  Here  the  object  of  the 
amendment  was  to  eliminate  certain  territory  embraced  in  the 
original  petition.  The  record  shows  that  the  motion  to  amend 
was  duly  filed  and  argued  by  counsel,  and  that  after  ten  days 
thereafter  the  court .  allowed  the  amendment  to  be  made,  at 
which  time  it  appears  that  an  amended  petition  was  filed,  issue 
joined  by  the  refiling  of  the  pleadings  and  other  papers  to  the 
petition  originally  filed,  and  the  case  heard  on  the  evidence.  It 
appears  that  no  objection  was  made  to  the  form  of  such  amended 
petition  at  the  time  of  filing,  hence  such  objection  afterwards 
raised  will  be  considered  as  having  been  waived,  especially  in 
view  of  the  action  of  the  defendants  below  in  refiling  their  an- 
swers to  such  petition.  In  thus  allowing  this  amendment  we 
think  the  court  did  not  abuse  its  discretionary  power,  and  we 
therefore  hold  that  there  is  no  substantial  foundation  shown  for 
the  first  allegation  of  error  recited  in  said  petition  in  error. 

2.  It  was  argued  that  because  of  the  withdrawal  of  Judge 
Hoover  as  a  member,  said  court  had  no  jurisdiction  to  hear 
said  case,  and  that  its  finding  establishing  a  district  as  a  con- 
servancy district  is  a  nullity. 

It  appears  that  in  conformity  with  the  provisions  of  the  con- 
servancy act  the  common  pleas  judges  in  the  counties  composing 
the  proposed  original  district  convened  at  the  court  house  in  the 
city  of  Dayton,  Montgomery  county,  Ohio,  where  the  original 
petition  for  the  establishment  of  a  conservancy  district  was  filed. 
Judge  Broderick,  a  resident  of  Union  county,  represented  Logan 
county,  which  at  the  time  constituted  a  part  of  his  judicial  dis- 
trict ;  but  he  was  afterwards  succeeded  on  the  conservancy  court 
by  Judge  Hoover,  who  had  been  elected  common  pleas  judge  of 
Logan  county  under  the  new  constitutional  amendment,  and  who 
at  the  time  of  commencement  of  the  hearing  took  the  place  of 
Judge  Broderick.  These  judges,  representing  their  respective 
counties,  were  authorized  to  sit,  and  constituted  a  conservancy 
court,  under  Section  6  of  said  act,  which  provides: 

**In  case  of  a  district  lying  in  more  than  one  county,  one 
common  pleas  judge  of  each  of  the  counties  having  land  in  tha 
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district  shall  sit  as  a  court  in  the  court  ho.use  where  the  original 
petition  was  filed,  to  make  the  findings  required  by  this  section 
and  by  Section  12  herein.  A  majority  of  said  judges  shall  be 
necessary  to  render  a  decision/* 

Stating  the  facts  as  they  actually  occurred,  as  shown  by  the 
bill  of  exceptions,  we  quote  from  pages  3  and  4  of  said  bill  of 
exceptions,  which  recite  the  following: 

**Be  It  Remembered,  That  at  the  trial  of  this  cause,  In  the 
Matter  of  the  ]\iiami  Conservancy  District,  at  the  April  term, 
A.  D.  1915,  of  the  Common  Pleas  Court  of  Montgomery  County, 
Ohio,  said  hearing  beginning  Thursday,  June  24,  1915,  before 
Their-  Honors,  Judge  Sprigg  of  Montgomery  County,  Judge 
Wright  of  Warren  County,  Judge  Geiger  of  Clark  County,  Judge 
Murphy  of  Butler  County,  Judge  Kyle  of  Greene  County,  Judge 
Jones  of  Miami  County,  Judge  Hoover  of  Logan  County,  Judge 
J\iathers  of  Shelby  County  and  Judge  Cosgrave  of  Hamilton 
County,  the  following  proceedings  were  had,  and  the  petitioners, 
to  maintain  the  issues  on  their  part,  oflEered  and  introduced  the 
following  evidence  and  testimony : 

^'10  A.  M.,  Thursday,  June  24,  1915.  Hon.  Carroll  Sprigg, 
Judge  of  the  Common  Pleas  Court  of  Montgomery  County,  Ohio, 
presiding. 

*'A  motion  was  filed  by  counsel  for  the  city  of  Troy  and  the 
county  of  Miami  asking  that  the  counties  of  Darke,  Auglaize 
and  Champaign  be  made  parties  defendant  for  the  reasons  stated 
in  the  motion  filed.  Said  motion  was  overruled  by  the  court 
at  the  time,  and  exception  noted  by  counsel  for  the  city  of  Troy 
and  county  of  Miami. 

*' Counsel  for  the  petitioners  filed  a  motion  requesting  leave 
of  the  court  to  amend  their  petition  to  reduce  the  size  of  the 
proposed  district  by  eliminating  Logan  county  and  part  of 
Shelby  county,  as  set  forth  in  said  motion.  Said  motion  was  ar- 
gued by  counsel  on  both  sides.  The  motion  was  then  sustained 
by  the  court,  and  exceptions  noted  by  counsel  for  objectors. 

^'Thereupon  His  Honor,  Judge  Hoover,  of  Logan  county, 
withdrew  as  a  member  of  the  court. 

**  Thereupon  counsel  for  Shelby  county  and  Miami  county 
noted  an  exception  to  the  court  continuing  any  further." 

The  good  faith  shown  in  eliminating  Logan  county  from  the 
territory  embraced  in  the  original  petition  appears  to  find  sup- 


COURT  OF  APPEALS.  309 


1917.]  Montgomery  County. 


port  if  not  justification,  in  the  evidence  adduced  in  support  of 
the  petition  as  amended.  With  the  petition  before  the  court  as 
amended,  and  Logan  county  no  longer  in  the  enumeration  of 
counties  ** having  land  in  the  district/'  was  Logan  county  there- 
after entitled  to  representation  on  said  court?  Was  it  then  a 
part  of  the  district  to  be  benefited,  and  part  of  the  lands,  occu- 
pied by  said  district  to  be  held  liable  to  assessments  for  the  con- 
struction and  maintenance  of  said  proposed  improvement?  Un- 
der the  provisions  of  Section  6  of  said  act  such  a  claim  would 
scarcely  be  made.  But  it  is  contended  that  Judge  Hoover,  hav- 
ing been  a  member  of  the  court,  could  not  be  deprived  of  the 
legal  right  of  sitting  as  a  member  thereof  by  reason  of  any 
change  in  the  pleadings  in  the  case.  It  is  apparent  that  Judge 
Hoover  shared  the  view  that  the  right  of  Logan  county  to  be 
represented  on  the  court  rested  on  its  inclusion  among  the  coun- 
ties to  be  embraced  in  the  proposed  district,  **  having  land  in 
the  district'';  and  when  Logan  county  by  said  amendment  was 
eliminated  from  said  counties  such  right  of  representation  ceased 
and  Judge  Hoover  thereby  became  disqualified  to  further  par- 
ticipate in  the  hearing  and  ** withdrew  as  a  member  of  the  court." 
Such  withdrawal  was  wholly  voluntary  and  undoubtedly  was 
prompted  by  a  sense  of  duty  under  the  circumstances.  But 
plaintiffs  in  error  urge  that  the  court  as  originally  constituted 
having  acquired  jurisdiction  of  the  case  can  not  be  ousted  of 
such  jurisdiction  by  amendment  of  the  pleadings.  Ordinarily 
jurisdiction  continues  when  it  once  attaches,  but  the  fact  is  not 
to  be  lost  sight  of  that  the  foundation  and  right  of  jurisdiction 
here  lies  in  the  qualification  imposed  by  the  express  terms  of  said 
section  of  said  act,  namely,  that  **one  common  pleas  judge  of 
each  of  the  counties  having  land  in  the  district  shall  sit  as  a 
court."  With  Logan  county  no  longer  in  the  case,  its  elimina- 
tion, and  the  voluntary  withdrawal  of  Judge  Hoover  as  a  mem- 
ber of  the  court,  in  our  judgment,  could  not  and  did  not  affect 
or  deprive  the  remaining  members  of  the  court  of  jurisdiction 
of  the  case.  Without  discussing  the  question  raised  by  counsel 
as  to  the  intervening  rights  of  parties  to  prosecute  error  herein, 
we  hold  that  said  hearing  was  had  and  a  decision  was  reached 
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and  rendered  by  a  constitutional  majority  of  such  members  of 
the  CQurt,  that  the  proceedings  of  said  hearing  were  regular,  and 
that  said  judgment  of  said  court  so  rendered  is  valid. 

3.  As  to  the  finding  of  said  court  establishing  said  district, 
the  act  conferring  as  it  does  jurisdiction  on  courts  of  common 
pleas  to  establish  conservancy  districts  when  the  conditions 
stated  in  said  act  are  found  to  exist,  and  said  court  in  the  exer- 
cise of  such  jurisdiction  having  found  such  conditions  to  exist 
in  this  case — based  upon  the  facts  found  from  the  evidence  and 
applying  the  provisions  of  said  act  to  the  facts  so  found — ^we 
have  no  hesitancy  in  saying  that  the  action  of  said  court  in  this 
respect  is  warranted  both  by  the  evidence  and  the  law. 

Finding  no  error  in  the  record  prejudicial  to  the  legal  rights 
of  the  plaintiffs  in  error,  it  follows  that  the  judgment  of  the 
court  of  common  pleas  will  be  affirmed. 

Judgment  affirmed. 

Powell,  J.,  and  Houck,  J.,  concur. 


WRITTEN  CONTRACTUAL  ACREEMINT  TO  MAKE 

A  DEVISE. 

Court  of  Appeals  for  Carroll  County. 

Ralston  v.  McBurney. 

Decided,  April  5,  1917. 

Contracts— Promise  to  Devise  Specific  Property — Based  on  a  Valuable 
Consideration — May  he  Enforced,  When — Devise  so  Made,  hut  Re- 
voked in  a  Suhsequent  Will — Treated  as  a  Contract  and  Title  De- 
creed to  the  Disappointed  Devisee, 

1.  A  promise,  for  a  valuable  consideration,  to  make  a  will,  devising 
specific  real  estate  to  a  certain  person,  is  valid  if  evidenced  as  re- 
quired by  the  statute  of  frauds,  and  upon  failure  to  perform  the 
promise,  specific  performance  may  be  had  against  any  one  having 
the  title  thereto  except  an  innocent  purchaser  for  value. 


COURT  OF  APPEALS.  811 


1917.1  Carroll  County. 


2.  A  will  devising  real  estate,  executed  and  delivered  to  the  devisee  in 
pursuance  of  a  parol  agreement  by  which  the  testator  for  a 
valuable  consideration  agreed  to  devise  that  real  estate  to  the 
devisee,  can  not  be  revoked  by  a  subsequent  will  so  as  to  escape 
the  obligation,  but  may  be  enforced  as  a  contract. 

W.  L.  Handley  and  V.  C.  DeFord,  for  plaintiff. 
McDonald  &  Oglebee,  contra. 

Pollock,  J. 

This  case  comes  into  this  court  on  appeal  from  the  court  of 
common  pleas  of  this  county,  and  was  submitted  to  the  court 
on  the  pleadings  and  the  evidence. 

The  action  was  begun  in  the  court  of  common  pleas  by  plaint- 
iff against  Elizabeth  McBurney  and  T.  C.  and  Levi  Blacklege 
to  prevent  the  defendants  from  disposing  of  the  real  estate  de- 
scribed in  the  petition,  alleging  that  there  was  an  agreement 
between  Elizabeth  McBurney  and  Levi  Balston  by  which,  for  a 
valuable  consideration,  she  agreed  to  convey  this  property  to 
Balston  by  her  will ;  that  subsequently  Miss  McBurney,  in  pur- 
suance of  this  agreement,  made  her  will  and  delivered  it  to 
Balston,  devising  to  him  this  real  estate;  that  after  the  making 
of  this  will.  Miss  McBurney  conveyed  the  land  described  in  the 
petition  by  deed  of  trust  to  her  co-defendants,  T.  C.  and  Levi 
Blacklege,  and  made  a  second  will  devising  this  property  to 
other  parties  and  revoking  the  prior  will,  and  that  Elizabeth 
McBurney  so  conveyed  this  property  by  deed  of  trust  and  made 
a  second  will  for  the  purposes  of  fraudulently  avoiding  her 
contract  and  defeating  his  right  to  the  property  under  the 
agreement. 

Before  the  trial  of  the  action  in  the  court  below,  Elizabeth 
McBurney  died  and  her  co-defendants  were  appointed  executors 
of  the  second  will. 

Plaintiff  by  amended  petition  then  prayed  that  the  property 
devised  to  him  by  the  first  will  be  decreed  to  him  in  accordance 
with  the  agreement  made  between  him  and  Miss  McBurney. 

The  answer  of  the  defendants,  so  far  as  we  are  now  concerned, 
is  a  denial  of  the  material  allegations  of  the  petition. 
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Elizabeth  McBurney's  deposition  was  taken  prior  to  her  death 
and  admitted  in  evidence  and  plaintiff  Ralston  testified  at  the 
trial.  There  is  a  sharp  conflict  in  the  testimony  in  regard  to 
the  agreement  for  the  purchase  and  conveyance  of  the  property 
described  in  the  petition.  We  will  not  set  out  or  attempt  to 
discuss  the  testiimony,  but  only  the  facts  relating  to  the  trans- 
action as  we  have  found  from  the  testimony. 

Elizabeth  McBurney  was  a  maiden  lady  without  any  near 
relatives.  For  some  time  prior  to  1898  Miss  McBumey  had  been 
taking  care  of  a  man  and  his  wife  by  the  name  of  Patterson. 
Mr.  Patterson  died  in  that  year,  and  by  his  will  he  devised 
property  to  Elizabeth  McBurney  of  about  the  amount  of  $2,500. 
Near  the  time  of  the  death  of  Patterson,  Ralston  commenced  to 
look  after  the  business  affairs  of  Miss  McBurney.  Mrs.  Patter- 
son was  an  invalid  requiring  constant  care  and,  after  the  death 
of  Mr.  Patterson,  Elizabeth  McBurney  continued  to  take  care 
of  Mrs.  Patterson  until  about  1899.  After  the  death  of  Mr. 
Patterson,  Thomas  Donaldson  had  been  appointed  guardian  of 
Mrs.  Patterson,  and  at  the  time  above  referred  to  trouble  arose 
between  the  guardian  and  Miss  McBurney  about  the  care  of 
Mrs.  Patterson  and  her  compensation  therefor.  A  settlement 
was  arrived  at  between  the  guardian  and  Miss  McBurney,  Ral- 
ston, the  plaintiff,  representing  Miss  McBumey.  In  that  settle- 
ment Miss  McBurney  was  paid,  through  Mr.  Ralston,  $100  in 
money  and  a  note  given  by  the  guardian  for  $443.  After  this 
settlement  Miss  McBurney  gave  Ralston  $500  out  of  the  amount 
received  in  that  settlement  for  the  services  he  had  then  ren- 
dered her.  Mrs.  Patterson  died  in  January,  1899.  Soon  after 
that,  Mr.  Donaldson,  representing  the  heirs  of  Mrs.  Patterson, 
offered  the  property  described  in  the  petition  at  public  sale. 
Prior  to  the  sale  Elizabeth  McBurney  and  Ralston  agreed  be- 
tween themselves  to  purchase  this  property  jointly,  if  it  could 
be  done  for  not  over  $1,600.  At  this  sale  it  was  bid  off  by  Ral- 
ston at  $1,500. 

After  the  time  that  this  property  was  bid  off  by  Ralston  and 
before  the  deed  was  made,  Ralston  and  Miss  McBumey  entered 
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into  a  further  agreement  in  regard  to  the  property,  by  which  it 
was  agreed  that  the  property  should  be  conveyed  by  the  heirs 
of  Mrs.  Patterson  to  Miss  McBurney,  and  that  Ralston  was  to 
apply  the  $500  already  received  from  Miss  McBurney  for  serv- 
ices, to  the  payment  of  the  purchase  money,  and  that  Miss  Mc- 
Burney was  to  furnish  $775,  Ralston  paying  $25  more;  that 
$200  should  be  borrowed  by  Ralston,  and  that  Ralston  was  to 
care  for  the  property  during  the  lifetime  of  Miss  McBurney  and 
to  attend  to  any  other  business  that  she  might  desire,  and  after 
paying  the  $200  borrowed  to  complete  the  purchase  money  from 
the  proceeds  of  the  property,  Miss  McBurney  was  then  to  have 
the  entire  use  of  the  property  during  her  lifetime,  and  in  con- 
sideration therefor  Miss  McBurney  agreed  to  make  a  will  de- 
vising this  property  to  Ralston  at  her  death.  About  the  first 
of  April  of  that  year  Ralston,  with  the  money  thus  furnished, 
paid  the  purchase  money  and  caused  the  property  to  be  conveyed 
by  the  heirs  of  Mrs.  Patterson  to  Elizabeth  McBurney.  In 
April,  1901,  Miss  McBurney  made  a  will  devising  this  property 
to  Ralston  in  accordance  with  her  agreement.  After  she  had 
executed  this  will  she  handed  it  back  to  him  with  the  remark, 
**It  is  of  more  interest  to  you  than  to  me."  Some  time  after 
the  making  of  this  will  Miss  McBurney  conveyed  the  property 
described  in  the  petition  to  her  co-defendants  in  trust,  and  also 
executed  a  second  will  revoking  the  former  will  and  devising  the 
property  described  in  the  petition  to  others  than  Ralston.  Ral- 
ston fully  performed  his  agreement  in  so  far  as  Miss  McBurney 
would  permit  him  to  do  so. 

From  these  facts  Ralston  is  not  entitled  to  have  a  judgment 
decreeing  this  property  to  him  upon  the  verbal  arrangement 
which  was  made  between  him  and  Miss  McBurney,  that  the  title 
should  be  placed  in  her  name. and  then  that  she  should  will  it 
back  to  him.  This  arrangement  was  not  engrafting  a  trust  upon 
this  property  in  the  hands  of  Miss  McBurney,  but  it  was  mak- 
ing a  verbal  agreement  for  the  conveyance  of  property  to  Ral- 
ston by  the  will  of  Miss  McBurney.  Such  a  verbal  agreement 
can  not  be  enforced  in  this  state,  although  the  plaintiff  has  fully 
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performed  his  part  of  the  agreement.  Howard  v.  Brown,  37 
0.  S.,  400;  Carim  v.  Maa-k,  38  0.  S.,  331;  8hah(m  v.  Swan,  48 
0.  S.,  25. 

It  next  remains  to  be  determined  whether  the  plaintiff  is 
entitled  to  relief  asked  by  reason  of  Miss  McBurney  having  made 
a  will  devising  this  property  to  Ralston,  in  pursuance  of  their 
verbal  contract,  and  delivering  the  will  to  Ralston,  which  was 
afterwards  revoked  by  a  subsequent  will  of  Miss  McBurney. 

The  provisions  of  the  will  which  plaintiff  claims  carries  into 
effect  the  contract  that  they  made  read  as  follows  : 

**I  give  and  devise  to  Levi  Ralston,  of  Mechanicstown,  Ohio, 
the  thirty-five  acres  of  land,  and  appurtenances  thereunto  be- 
longing and  known  as  the  William  P.  McClain  land,  and  lying 
and  being  in  the  northeast  corner  of  the  southwest  quarter  of 
section  twenty-nine  in  Fox  township,  Carroll  county,  Ohio,  I 
give  this  to  him  absolutely  as  his  own  forever  in  consideration 
of  his  kind  attention  in  looking  after,  taking  care  of  and  attend- 
ing to  my  business  affairs  during  my  lifetime." 

While  the  paper  writing  executed  by  Miss  McBurney  as  her 
will  devising  the  property  to  Ralston  in  pursuance  of  their  ver- 
bal agreement  can  not  be  probated  as  her  last  will,  the  question 
arises  whether  this  provision  of  the  will  may  be  used  in  equity 
to  specifically  enforce  the  contract  between  the  parties  on  the 
ground  that  it  is  written  evidence  of  the  agreement,  which  com- 
plies with  the  statute  of  frauds. 

A  verbal  contract  existed  between  these  parties  by  which  Miss 
McBurney  agreed  to  devise  this  land  to  Ralston,  but  before  a 
court  of  equity  could  enforce  this  contract,  proof  thereof  is 
required  by  written  memorandum  signed  by  Miss  McBurney. 
The  writing  is  not  the  contract  but  the  evidence  by  which  it 
may  be  proven. 

Williams,  J.,  in  the  case  of  Heaton  v.  Eldridge  et  al,  56  0.  S., 
8T,  says  at  page  101 : 

**The  memorandum,  which  is  merely  the  evidence  of  the  con- 
tract, may  be  made  and  signed  after  the  completion  of  the 
agreement,  and  even  a  letter  from  the  party  to  be  charged,  re- 
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citing  the  terms  of  the  agreement,  is  sufficient  to  satisfy  the  re- 
quirements of  the  statute ;  but  it  can  not  be  said  that  the  letter 
constitutes  the  agreement ;  that  was  made  when  the  minds  of  the 
parties  met  with  respect  to  its  terms,  and  the  letter  furnishes 
the  necessary  evidence  to  prove  the  agreement  in  an  action  for 
its  enforcement." 

The  paper  writing  in  this  case  is  in  form  a  will,  but  it  was 
made  for  a  valuable  consideration,  in  pursuance  of  their  prior 
verbal  agreement,  signed  by  the  party  to  be  charged  therewith 
and  delivered  to  Balston. 

Our  attention  has  been  called  to  the  case  of  Bolman  v.  Overall, 
80  Ala.,  451  (60th  American  Reports,  107).  The  syllabus  of 
this  case  reads  as  follows: 

*'A  will  giving  property  to  one  in  consideration  of  personal 
services,  rendered  and  to  be  rendered  to  the  testator,  is  valid 
and  may  be  enforced  as  a  contract  after  the  testator's  death." 

The  facts  as  set  out  in  the  opinion  in  this  case  are  very  similar 
to  the  facts  in  the  case  that  we  are  now  considering.  It  seems 
to  be  a  well  considered  case  and  sustains  the  principle  that 
where  a  party  has  entered  into  a  verbal  agreement  that  in  con- 
sideration of  services  rendered  or  to  be  rendered  a  party  agrees 
to  make  their  will  devising  certain  property  to  the  other  party 
to  the  contract,  and  when  the  verbal  arrangement  is  completed 
by  the  making  of  a  will,  that  it  can  not  afterwards  be  revoked 
by  the  testator,  but  may  be  enforced  as  a  contract. 

In  the  case  of  Lowe  v.  Bryant,  30  Ga.,  528  (76th  American 
Decisions,  673),  where,  by  an  ante-nuptial  verbal  agreement, 
the  husband  had  agreed  to  afterwards  make  a  will  devising  to 
his  wife  and  her  children  all  the  property  which  he  might  re- 
ceive from  the  wife.  This  became  an  executed  and  enforcible 
agreement,  by  the  execution,  after  the  marriage,  of  the  will,  and 
the  husband  was  excluded  from  afterwards  making  a  different 
disposition  of  this  property. 

The  same  principle  has  been  announced  in  the  following  cases : 
Anding  v.  Davis,  77th  Am.  Dec,  658 ;  Naylor  v.  Shelton,  143rd 
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S.  W.,  117-121 ;  Baker  v.  Syfritt,  125  N.  W.,  998 ;  Carmichael  v. 
Carmichael,  1st  L.  R.  A.,  586 ;  Maddox  v.  Rowe,  68th  Am.  Dec, 
535;  SchotUer  on  Wills,  Section  542. 

A  person  may  for  a  valuable  consideration  bind  himself  by 
contract  to  make  a  particular  disposition  of  their  real  estate  by 
will.    Johnson  v.  Hubbard,  10  N.  J.  Eq.,  332. 

If  the  contract  is  evidenced  as  required  by  the  statute  of 
frauds,  equity  will  decree  specific  performance  of  the  contract 
against  the  heirs  or  devisees  of  the  contracting  party. 

The  Supreme  Court  of  this  state  in  Emery  v.  Darling,  50  0. 
S.,  160,  held  that  specific  performance  should  be  decreed  under 
a  contract  in  writing,  whereby  one  sister  agreed  to  give  and  be- 
queath to  another  sister  all  her  real  estate  and  personal  prop- 
erty of  which  she  might  die  siezed  or  possessed  in  consideration 
that  "her  sister  should  stay  with  her  as  long  as  she  might  live. 

In  the  case  at  bar  the  contract  to  compensate  Ralston  by  de- 
vising the  property  to  him  was  verbal,  but  the  contract  was  after- 
wards carried  into  effect  so  far  as  the  parties  could  carry  such 
a  contract  into  effect  by  Miss  McBurney  making  her  will  con- 
taining a  devise  as  provided  for  in  such  verbal  contract,  and 
delivering  the  will  to  Ralston.  This  will  can  not  now  be  pro- 
bated as  a  will  of  Miss  McBurney  for  the  reason  that  it  is  not 
her  last  will  and  testament,  but  we  think  it  should  be  enforced 
as  a  contract  made  upon  a  valuable  consideration.  This  is  not 
enforcing  a  verbal  agreement  for  the  conveyance  of  this  prop- 
erty, but  it  is  treating  this  paper  writing,  purporting  to  be  a 
will,  as  a  written  contractual  agreement  between  these  parties. 
The  devise  refers  to  the  fact  that  it  is  made  **in  consideration 
for  his  ( Ralston 's)  kind  attention  in  looking  after  and  taking 
care  of  and  attending  to  my  business  affairs  throughout  my  life- 
time." 

Minshall,  J.,  in  the  opinion  in  Emery  v.  Darling,  supra,  says: 

**But  it  is  of  the  essence  of  a  will  that  its  dispositions  should 
be  in  the  nature  of  gifts.  Schouler  on  Wills,  Section  451.  When 
it  is  made  to  carry  out  or  perform  some  obligation,  made  and 
entered  into  by  the  testator,  it  is  not  essentially  a  will,  but  in 
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the  nature  of  a  contract,  and  its  validity  as  an  instrument  will 
not  in  such  case  depend  upon  its  conformity  to  the  requirements 
of  a  will,  but  to  those  things  which  the  law  deems  essential  to 
the  making  of  a  valid  contract.'' 

The  devise  in  the  paper  writing  executed  by  Miss  MicBumey 
was  not  made  as  a  gift  but  to  carry  out  an  obligation  previously 
entered  into  by  her,  and  it  conforms  to  all  the  legal  require- 
ments to  make  a  valid  contract  for  the  conveyance  of  real  estate. 

**But  in  equity  a  will  which  is  once  formally  made  in  con- 
formity to  some  agreement  may  be  upheld  as  originally  executed 
on  the  strength  of  some  valuable  consideration  therein  inter- 
posed, the  effect  of  which  might  possibly  be  to  make  the  will 
practically  irrevocable,  unless  some  matter  of  form,  some  techni- 
cal arbitrary  rule  springing  out  of  the  statute,  or  the  necessary 
form  or  construction  of  the  will  should  defeat  what  the  parties 
had  mutually  intended.  There  is  nothing  unlawful  in  such  a 
compact,  nothing  contrary  to  good  morals. ' '  Schouler  on  Wills, 
Section  454. 

It  can  not  be  said  that  enforcing  in  equity  a  contract  con- 
tained in  this  devise  violates  the  provision  of  the  statute  of 
frauds.  It  is  in  writing,  executed,  and  witnessed  by  the  party 
to  be  charged,  and  delivered.  When  one  party  has  fully  per- 
formed a  verbal  agreement  by  which  the  other  agreed  to  com- 
pensate him  for  the  consideration  received  by  executing  a  ^ill 
devising  property  to  the  other  and  that  agreement  was  carried 
into  effect  by  the  party  making  the  will  and  delivering  it,  its 
provisions  become  irrevocable  and  enforcible  against  the  devisees 
in  a  subsequent  will  or  the  heirs  of  the  party. 

Judgment  in  favor  of  the  plaintiff  decreeing  the  property  de- 
scribed in  the  petition  to  him. 

Metcalfe,  J.,  and  Farb,  J.,  concur. 
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DETERMINATION  AS  TO  WHETHERILANGUACE  IS 

LIBELOUS  PER  SE. 

Court  of  Appeals  for  Cuyahoga  County. 

(Judges  Allread,  Kunkle  and  Fernedlng  of  the  Second  Appellate 

District  sitting  in  place  of  Judges  Meals,  Grant  anO 

Carpenter  of  the  Eighth  Apellate  District) 

Tratnik  v.  Kalish  et  al.* 

lAhel  and  Slander^Meaning  of  the  Word  **Take**  Determined  from  the 
Context — As  Used  in  the  Case  at  Bar  Its  Use  Constitutes  lAbel 
Per  fife. 

Publication  of  the  following  is  libelous  per  se: 

"An  honest  man  is  M.  Tratnik,  whom  I  noticed  take  some^ 
money  from  me  and  from  somebody  else.  Therefore  country- 
men beware  of  him.' 


ft 


J?.  L.  Eastman,  for  plaintiff  in  error. 
Patterson  &  Neiding,  contra. 

Allread,  J. 

M.  Tratnik  brought  suit  in  municipal  court  against  Edward 
Kalish  and  others,  doing  business  as  the  ** Slevelanska-Amerika/' 
to  recover  damages  for  the  publication  of  an  article  in  the 
Slavonic  language,  of  which  the  following  is  an  English  transla- 
tion: 

*'An  honest  man  is  M.  Tratnik,  whom  I  noticed  to  take  some 
money  from  me  and  from  somebody  else.  Therefore  country- 
men beware  of  him. 

''MlH  BUCAB." 

It  was  averred  that  the  publication  was  false  and  malicious 
and  that  the  intended  meaning  was  that  the  ''plaintiff  was  a 

•Motion  to  require  the  Court  of  Appeals  to  certify  its  record  In  this 
case  overruled  by  the  Supreme  Court,  February  15,  1916. 
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thief,  and  therefore  not  a  safe  man  to  be  trusted  by  his  fellow 
countrymen." 

There  was  a  verdict  and  judgment  in  municipal  court  for 
$125  and  costs.  This  judgment  was  reversed  in  the  ^ourt  of  com- 
mon pleas :  *  *  For  the  reason,  that  the  statement  of  claim  is  not 
suflScient  in  law,  and  is  erroneous  in  refusing  to  direct  a  ver- 
dict for  defendant  below." 

The  suflBciency  of  the  statement  of  claim  and  of  the  evidence 
depends  largely,  if  not  wholly,  upon  whether  the  publication 
is  libelous  per  se. 

The  rule  many  times  announced  in  Ohio  is  thus  stated  in 
the  recent  case  of  The  Cleveland  Leader  Printing  Co.  v.  Nether- 
sole,  84  Ohio  St.,  page  118 : 

**In  an  action  to  recover  for  an  alleged  libel  the  question 
whether  the  publication  is  or  not  libelous  per  se  is  a  question  for 
the  court.  {Mauk  v.  Brundage,  68  Ohio  St.,  89.)  And  where 
the  publication  is,  as  matter  of  law,  not  libelous  per  se,  and 
no  evidence  has  been  given  tending  to  show  special  damage,  it 
is  the  duty  of  the  court  to  sustain  a  motion  by  defendant,  made 
at  the  close  of  the  evidence,  to  direct  the  jury  to  return  a  ver- 
dict for  defendant." 

The  innuendo  as  to  the  intended  meaning  is  sufficient  to  charge 
a  libel  per  se,  providing  the  published  words  are  fairly  sus- 
ceptible of  such  meaning. 

This  brings  us  to  the  meaning  of  the  published  words. 

There  was  some  controversy  in  oral  argument  over  the  trans- 
lation, but  the  English  translation  seems  to  be  conceded  in  the 
answer,  and  the  question  of  translation  raised  in  argument  is 
therefore  not  before  us. 

The  arguments  of  counsel  are  directed  chiefly  to  an  interpre- 
tation of  the  word  *'take." 

The  counsel  for  plaintiff  in  error  contends  that  the  word 
'*take"  has  a  criminal  meaning,  while  counsel  for  defendant  in 
error  insist  that  its  meaning  is  innocent. 

Many  adjudicated  cases  are  cited  involving  an  interpreta- 
tion of  the  word  *'take,"  when  used  in  the  discourse  in  libel 
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and  slander  cases.  Some  of  these  cases  sustain  the  contention 
of  the  plaintiff  and  some  that  of  the  defendant. 

The  adjudicated  cases  may  be  reconciled  upon  the  theory  that 
the  meaning- of  the  word  *'take''  is  flexible  and  controlled  by  the 
context. 

The  introductory  clause  in  the  discourse  declared  upon  was 
undoubtedly  used  in  an  ironical  sense,  and  to  give  coloring  to 
the  specific  acts.  This  laconic  sentence  descriptive  of  the  man 
first  strikes  attention  and  prepares  the  reader's  mind  for  the 
specific  charge.  The  concluding  anathema  is  intended  to  leave 
the  final  impression. 

The  intermediate  clause  forming  the  gist  of  the  charge 
makes  prominent  the  detection  and  thereby  leaves  a  possible 
inference  of  stealth  and  secrecy  in  regard  to  the  taking  of  the 
money. 

The  word  **take''  as  controlled  by  the  context  we  think  is 
susceptible  of  a  criminal  meaning  and  may  sustain  the  innuendo 
charged  in  the  petition.  The  publication  as  charged  in  the  pe- 
tition was  therefore  libelous  per  se. 

We  are  of  the  opinion  that  the  statement  of  claim  in  the 
municipal  court  was  suflBcient  and  that  the  court  properly  over- 
ruled the  motion  to  take  the  case  from  the  jury. 

We  are  of  the  opinion  that  there  was  no  prejudicial  error  in 
the  rulings  and  charge  of  the  court  and  that  the  evidence  was 
sufficient  to  support  the  verdict  of  the  municipal  court. 

It  therefore  follows  that  the  judgment  of  the  court  of  com- 
mon pleas  should  be  reversed  and  that  of  the  municipal  court 
affirmed. 

Judgment  reversed. 

« 

Ferneding,  J.,  and  Kunki/B,  J.,  concur. 
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R£CULATION  OP  AUTOMOBU.ES. 

Court  of  Appeals  for  Cuyahoga  County. 

Margaret  Henry  v.  City  op  Cleveland. 

Decided,  July  2,  1917. 

Vehicles  Causing  Injury — Invalid  Features  of  Ordinance  Stipulating 
What  Driver  Must  Do — Requirement  as  to  His  Identification  Not 
Open  to  Objection — Notwithstanding  in  Giving  the  Information  he 
Becomes  a  Witness  Against  Himself — Requirement  Applicable  Only 
to  Driver  Having  Knowledge  of  Accident — Giving  of  Reasonable 
Assistance  to  the  Injured  Can  Only  be  Required^  When. 

An  ordinance  providing  that  the  driver  of  a  vehicle,  ^which  has  been 
in  collision  with  person  or  property  upon  any  street  or  public 
place  within  the  municipal  limits,  shall  stop  and  give  such  reason- 
able assistance  as  can  be  given  and  upon  request  give  the  name  and 
address  of  the  owner  of  the  vehicle,  is  invalid  where  pains  and 
penalties  are  provided  in  case  of  violation,  and  there  is  a  failure 
to  limit  its  application  to  drivers  who  have  knowingly  caused  in- 
Jury,  or  requirement  is  made  that  assistance  be  given  without 
provision  for  compensation,  or  there  is  a  failure  to  fix  the  stand- 
ard as  to  what  shall  constitute  reasonable  assistance. 

Dawley,  Emng,  Counts  &  Terrell,  for  plaintiff  in  error. 
Jos.  L.  Lind,  contra. 

LlEOHLEY^  J. 

Error  to  the  municipal  court. 

For  convenience  the  parties  will  be  named  in  the  order  they 
stood  below. 

Margaret  Henry,  the  defendant,  was  arrested  upon  an  afSda- 
vit  charging  her  with  the  violation  of  sub-section  27  of  Ordinance 
No.  1341  in  the  following  language :  *  *  That  she  did  unlawfully 
fail  to  stop  and  render  such  reasonable  assistance  as  could  be 
given  after  her  said  automobile  had  knocked  down  one  Arthur 
Zipser."  The  defendant  was  found  guilty  as  charged  and  sen- 
tenced, from  which  judgment  error  is  prosecuted  to  this  court 
to  reverse  the  same. 
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The  language  of  said  ordinance  is  as  follows : 

**In  case  of  accident  to  or  collision  with  person  or  property 
upon  any  of  the  public  streets,  parks  or  parkways  of  the  city  of 
Cleveland,  due  to  the  driving  or  operating  thereon  of  any  vehi- 
cle, the  person  so  driving  or  operating  such  vehicle  shall  stop 
and  give  such  reasonable  assistance  as  can  be  given,  and  shall, 
upon  request  of  the  person  injured  or  any  other  person,  give 
such  person  his  name  and  address,  and,  if  not  the  owner,  the 
name  and  address  of  the  owner  together  with  the  registered 
number  of  such  vehicle  in  case  such  vehicle  is  motor-proppelled." 

Many  errors  are  assigned  for  review  by  defendant,  but  we 
shall  confine  our  consideration  to  one  only,  the  validity  or  in- 
validity of  the  ordinance  under  which  this  prosecution  was  had. 

If  the  language  of  the  ordinance  required  the  driver  of  an 
automobile  to  do  only  such  things  or  perform  such  acts  as  would 
tend  to  identification,  we  would  have  very  little  difficulty  with 
this  question.  For  identification  is  essential  for  the  proper  exer- 
cise and  control  of  traffic.  Statutes  that  require  the  driver  of 
an  automobile  to  stop  when  an  accident  occurs  and  give  his  name 
upon  request,  have  been  held  constitutional.  Commonwealth  v. 
Horsfall,  213  Mass.,  232.  A  statute  of  the  state  of  California, 
the  language  of  which  was  very  similar  to  the  language  of  this 
ordinance,  was  considered  by  the  appellate  court  of  that  state 
in  the  case  of  People  v.  Diller,  142  Pac,  797.  However,  the  ques- 
tion presented  here  was  not  considered  directly  by  the  court. 
The  inquiry  there  was  whether  the  requirement  that  the  driver 
give  to  the  injured  person  his  name,  etc.,  was  obnoxious  to  Sec- 
tion 13,  Article  I  of  t\\e  Constitution,  which  provides  that  no 
person  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself. 

Likewise  other  cases  were  cited  which  dealt  with  kindred  sub- 
jects,  but  not  the  exact  question  here.  Some  of  them  were  de- 
cided at  a  time  when  the  automobile  industry  was  in  its  incipi- 
ency  and  proceeded  upon  the  theory  that  the  Legislature  had 
the  power  to  deny  entirely  the  right  of  the  automobile  upon  the 
public  highways.  That  therefore  any  restrictions  placed  upon, 
their  use  were  lawful.    At  the  present  date,  in  view  of  the  uni- 
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versal  use  of  the  automobile,  it  will  hardly  be  contended  that 
the  Legislature  has  now  that  power.  At  least,  if  exercised,  it 
would  fall  somewhat  short  of  popularity. 

Attention  is  called,  however,  to  the  language  of  the  ordinance, 
which  reads,  **  shall  stop  and  give  such  reasonable  assistance  as 
can  be  given."  What  does  that  language  mean?  Does  it  mean 
aid  the  injured  party  to  the  curb  stone  ?  Does  it  mean  convey 
him  to  a  hospital,  hiring  a  nurse,  securing  a  doctor,  paying  the 
doctor's  bill?  Does  it  mean  render  assistance  at  the  point  of 
accident  or  when  taken  away  by  the  emergency  ambulance  at  the 
hospital?  It  is  apparent  that  different  minds  would  reach  dif- 
ferent conclusions  in  respect  to  the  meaning  of  that  phrase.  It 
at  least  does  mean  that  it  requires  the  driver  of  the  machine  to 
give  his  time  to  the  injured  party,  v/hatever  the  circumstances 
of  the  accident  may  have  been.  It  will  be  noticed  that  no  dis- 
tinction is  made  between  a  driver  who  is  blameless  and  one  who 
may  be  solely  at  fault.  It  does  not  distinguish  between  one  who 
knows  or  does  not  know  that  another  has  been  injured.  Some 
heedless  individual  may  dash  from  a  side  street  into  the  rear  of 
a  passing  automobile  and  receive  injuries  entirely  from  his  own 
carelessness  and  without  the  knowledge  of  the  driver,  yet  if  the 
driver  does  not  stop  and  render  such  reasonable  assistance  as 
can  be  given,  he  is  amenable  to  the  provisions  of  this  ordinance. 

While  the  defendant  was  charged  with  a  failure  to  stop  and 
also  with  a  failure  to  render  such  reasonable  assistance,  etc., 
the  proof  was  directed  more  particularly  to  the  failure  in  the 
latter  respect.  The  ordinance  does  not  provide  for  nor  was  she 
charged  with  knowingly  doing  either.  It  is  claimed  that  this 
is  error. 

The  law  is  well  established  that  in  cases  such  as  violations  of 
the  food  laws,  the  sale  of  skimmed  milk  and  the  sale  of  intoxi- 
cating liquors,  etc.,  knowledge  is  presumed,  but  it  will  be  ob- 
served that  in  all  such  cases  the  subject-matter  about  which  some 
act  is  done  by  the  defendant,  is  peculiarly  within  his  knowledge 
and  under  his  control,  or  the  circumstances  surrounding  the 
transaction  are  such  as  he  is  bound  to  know.  One  who  removes 
journal  brasses  from  a  railroad  car  19  bound  to  know  whether 
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he  has  permissioiL  If  a  public  officer  converts  public  funds  in 
his  hands  as  such  officer  to  his  own  use,  the  act  of  taking  suffi- 
ciently characterizes  the  intent.  In  this  case  the  driver  unfortu- 
nately in  a  collision  may  or  may  not  know.  The  impact  of  a 
human  being  striking  the  side  of  a  large  motor  truck  or  struck 
by  the  rear  fender  of  such  a  vehicle,  is  so  slight  aa  to  thereby 
render  knowledge  thereof  improbable. 

An  act  making  it  a  crime  to  remove  journal  brasses  or  any 
attachments  from  the  rolling  stock  of  a  railroad  was  judicially 
interpreted  by  the  Supreme  Court  in  the  case  of  Kilbourne  v. 
State  of  Ohio,  84  0.  S.,  247.  The  section  of  the  statute  made  the 
removal  a  crime,  and  in  the  latter  part  of  the  section  it  was  pro- 
vided that  whoever  buys,  receives  or  unlawfully  has  in  his  pos- 
session any  of  said  articles  shall  be  punished.  Knowledge  was 
not  made  an  element  of  the  crime  of  receiving.  It  was  a  ease 
where  the  purchaser  may  or  may  not  know  that  the  goods  were 
stolen  or  removed  from  railroad  property.  Likewise  in  this 
case,  the  driver  may  or  may  not  know  that  another  was  injured, 
for  the  acts  charged  to  be  criminaUare  subsequent  to  the  point 
of  time  of-  inquiry.  The  fact  of  being  in  a  collision  is  not  made 
a  crime,  but  the  parties  therein  are  left  to  solve  their  relative 
rights  in  a  civil  action.  By  this  ordinance,  however,  the  acts 
of  a  driver  are  made  criminal  without  any  reference  to  his  re- 
sponsibility in  the  matter.  ** Knowingly,'*  or  words  of  equiva- 
lent meaning,  are  necessary  words  in  this  ordinance. 

Next,  the  driver  is  required  to  perform  service  regardless  of 
his  culpability  or  non-culpability  and  regardless  of  the  culpa- 
bility or  non-culpability  of  the  injured. 

In  the  case  of  the  State  v.  Boone,  84  0.  S.,  347,  an  enactment 
requiring  a  physician  or  midwife  in  attendance  upon  a  case  of 
confinement  to  inquire  and  acquire  certain  statistics  relating 
to  the  age  and  color  or  race,  ligitimacy  or  illigitimacy  of  the 
child,  etc.,  and  report  the  same,  was  held  invalid  and  an  unnec- 
essary, unreasonable  and  arbitrary  exercise  of  the  police  power. 
Quoting  from  the  opinion  at  page  359,  the  court  says: 

''We  have  thus  briefly  indicated  the  reasons  for  our  belief, 
that  the  Great  Charter  of  the  Northwest  Territory  is  still  tinder, 
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and  above,  and  before,  all  laws  or  constitutions  which  have  yet 
been  made  in  the  states  which  are  parts  of  that  territory;  and 
that  under  its  guaranties  the  state  has  not  the  right  to  draft  a 
citizen  into  particular  service  without  substantial  compensation. 
At  least,  it  is  clear  to  us  that  the  provisions  of  this  statute  which 
require  a  professional  man  to  search  out  non-professional  infor- 
mation and  certify  it  to  state  authorities,  is  unnecessary,  unrea- 
sonable and  arbitrary,  and  is  not,  therefore,  a  valid  exercise  of 
police  power. 


9  9 


An  act  making  railroad  companies  liable  for  all  expenses  of 
the  coroner  and  his  inquest,  and  the  burial  of  all  persons  who 
may  die  on  its  cars  or  who  may  be  killed  by  collision  or  other 
accident,  was  held  unconstitutional  and  void  in  so  far  as  the  act 
attempted  to  make  said  companies  liable  in  eases  where  they  have 
violated  no  law  or  have  been  guilty  of  no  negligence  on  their 
part.  In  the  case  of  Ohio  &  Miss.  By.  Co.  v.  Lackey,  78  111., 
page  55,  quoting  from  the  opinion  on  page  57 : 


<  ( 


It  may,  very  pertinently,  be  asked,  why  this  distinction? 
On  what  principle  is  it  that  railroad  corporations,  without  any 
fault  on  their  part,  shall  be  compelled  to  pay  charges  which,  in 
other  cases,  are  borne  by  the  property  of  the  deceased,  or,  in 
default  thereof,  by  the  county  in  which  the  accident  occurred? 
**An  examination  of  the  section  will  show  that  no  default  or 
negligence  of  any  kind  need  be  established  against  the  railroad 
company,  but  they  are  mulcted  in  heavy  charges  if,  notwith- 
standing all  their  care  and  caution,  a  death  should  occur  on 
one  of  their  cars,  no  matter  how  caused,  even  if  by  the  party's 
own  hand.'' 

In  this  case  the  time  required  to  do  the  things  exacted  by  the 
ordinance  is  property.  The  service  required,  whatever  that  may 
be,  is  property.  Any  expense  incurred  made  necessary  by  the 
ordinance,  whatever  that  may  be,  is  property.  We  will  all 
agree  that  if  a  driver,  who  knows  of  a  party  being  injured,,  stops 
and  returns  and  renders  assistance,  he  is  performing  a  very  com- 
mendable humanitarian  act,  but  we  are  not  called  upon  to  pass 
upon  that  question.  "What  constitutes  a  crime  and  whether  or 
not  the  charge  here  meets  the  inhibition  of  the  Constitution  con- 
cerns us. 
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Further,  it  will  be  noticed,  repeating,  that  the  language  of 
the  ordinance  is  **give  such  reasonable  assistance  as  can  be 
given,"  and  that  the  ordinance  sets  no  standard  of  what  is  rea- 
sonable assistance. 

** Reasonableness"  has  been  considered  by  courts  in  other 
states,  but  mostly  in  civil  proceedings.  In  Chicago,  Burlington 
&  Quincy  Ey.  Co.  v.  People,  77  111.,  443,  and  Chicago,  Burling- 
ion  &  Quincy  Ey.  Co.  v.  Jones,  149  111.,  361,  what  constitutes 
a  reasonable  rate  was  discussed.  The  same  of  Burlington,  etc., 
By.  Co.  V.  Dey,  82  la.,  312.  The  statute  or  the  railroad  commis- 
sion of  the  state  for  the  most  part  fixed  the  standard,  however. 
See  33  L.  R.  A.,  209,  and  note. 

The  Supreme  Court  of  Ohio  considered  in  two  cases  a  statute 
empowering  a  railroad  to  fix  a  reasonable  rate  for  a  haul  less 
than  thirty  miles.  It  was  held  the  question  of  reasonableness 
was  a  question  of  fact  for  the  jury.  Both  were  civil  cases,  and 
in  neither  was  the  constitutionality  of  the  act  made  a  subject 
of  inquiry.  Smith  v.  Ey.  Co.,  23  0.  S.,  10;  Peters,  Bocker  & 
Co.  V.  Ey.  Co.,  43  0.  S.,  275. 

The  fact  that  it  is  a  jury  question,  whereby  one  jury  would  de- 
clare a  given  set  of  facts  reasonable,  and  another  jury  find  the 
same  set  of  facts  a  violation  as  unreasonable  or  falling  short  of 
reasonable,  leaves  the  ordinance  without  a  standard.  The  indi- 
vidual does  not  know,  and  can  not  know,  what  in  fact  consti- 
tutes the  crime — not  until  the  verdict  of  the  jury  is  read. 

In  the  further  discussion  of  this  subject  we  shall  take  the  lib- 
erty to  paraphrase  the  language  of  the  court  in  the  case  of 
Louisville  &  Nashville  By.  Co.  v.  Commonwealth,  99  Ky.,  132, 
at  page  136.  In  this  case  the  court  had  under  consideration  a 
statute  which  provided  that  if  any  railroad  corporation  shall 
charge,  collect  or  receive  more  than  a  just  and  reasonable  rate 
of  toll,  etc.,  it  shall  be  guilty  of  extortion.  In  a  discussion  of  the 
legal  effect  of  this  phrase  ** reasonable  rate"  this  court  adopts, 
in  substance,  the  following  language: 

**That  this  statute  leaves  uncertain  what  shall  be  deemed  a 
reasonable  rate  can  not  be  denied,  and  that  different  juries  might 
reach  different  conclusions  on  the  same  testimony  as  to  whether 
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or  net  an  offense  has  been  committed,  must  also  be  conceded. 
The  criminality  of  the  driver's  aet,  therefore,  depends  on  the 
jury's  view  of  the  reasonableness  of  the  assistance  given;  and 
this  latter  depends  on  many  uncertain  and  complicated  elements. 
Under  this  statute  it  is  still  a  crime,  though  it  can  not  be  known 
to  be  such  until  after  an  investigation  by  a  jury,  and  then  only 
in  that  particular  case,  as  another  jury  may  take  a  different 
view,  and,  holding  the  assistance  reasonable,  find  the  same  act 
not  to  constitute  an  offense.  There  is  no  standard  whatever 
fixed  by  the  statute  or  attempted  to  be  fixed  by  which  the  driver 
may  regulate  his  conduct ;  and  it  seems  clear  to  us  to  be  utterly 
repugnant  to  our  system  of  laws  to  punish  a  person  for  an  act, 
the  criminality  of  which  depends,  not  on  any  standard  erected 
by  the  law  which  may  be  known  in  advance,  but  on  one  erected 
by  a  jury.  And  especially  so  as  that  standard  must  be  as  vari- 
able and  uncertain  as  the  views  of  different  juries  may  suggest, 
and  as  to  which  nothing  can  be  known  until  after  the  commission 
of  the  crime. 

* "  If  the  intiiction  of  the  penalties  prescribed  by  this  ordinance 
would  not  be  the  taking  of  property  without  due  process  of  law 
and  in  violation  of  both  state  and  federal  Constitutions,  we  are 
not  able  to  comprehend  the  force  of  our  organic  laws.'' 

Many  authorities  are  cited  by  the  court  in  this  opinion  in 
support  of  the  absolute  necessity  of  the  ordinance  fixing  the 
standard  of  reasonableness,  and  establishes  as  settled  law  that 
in  criminal  proceedings  it  is  an  indispensable  essential.  This 
case  is  cited  in  Leading  Case  Law,  and  is  controlling  on  the 
subject. 

We  therefore  have  reached  the  conclusion  that  this  ordinance 
is  invalid  for  three  reasons:  First,  that  by  reason  of  the  acts 
aimed  to  be  punished,  it  fails  to  use  the  word  ** knowingly,"  or 
words  of  similar  import.  Second.  That  it  drafts  the  time  and 
services  and  perhaps  money  of  a  citizen  without  substantial  com- 
pensation, whether  he  is  to  blame  or  blameless  for  the  injury. 
Third.  That  the  ordinance  fixes  no  standard  of  what  consti- 
tutes reasonable  assistance — an  indispensable  requisite  in  crimi- 
nal law. 

The  judgment  of  the  court  below  is  therefore  reversed  as  being 
contrary  to  law,  and  the  defendant  is  discharged. 

Grant,  J.,  and  Carpenter,  J.,  concur. 
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EMERGENCY  ORDINANCES  FAILINC  TO  RECEIVE  A 

TWO-THIRDS  VOTE. 

Court  of  Appeals  for  Licking  County. 

City  op  Newark  v.  James  Richter.* 

Decided,  October  Term,  1916. 

Municipal  Corporations — \Emergency  Ordinance  Not  Receiving  a  Two- 
Thirds  Vote — Does  Not  Take  Life  and  Become  Effective  as  a  Gen- 
eral Ordinance  After  the  Lapse  of  Thirty  Days. 

m 

An  ordinance  introduced  as  an  emergency  ordinance,  but  failing  to 
receive  the  votes  of  two-thirds  of  the  members  of  council,  does 
not  thereafter  become  a  valid  general  ordinance  upon  expiration 
of  thirty  days  after  its  passage,  but  is  and  remains  without 
force  or  effect 

Ralph  Norpell,  City  Solicitor,  and  Fiizgibbon,  Montgomery 
&  Black,  for  plaintiffs  in  error. 
Phil.  B.  Smythe,  8.  L.  James  and  L.  C.  Bussell,  contra. 

HoucK,  J, 

This  is  an  error  proceeding  and  comes  into  this  court  from 
the  Common  Pleas  Court  of  Licking  County,  Ohio.  The  par- 
ties here  stand  in  the  reverse  order  from  where  they  stood  in 
the  court -below.  The  petition  of  the  plaintiff  below  is  as  fol- 
lows: 

**0n  the  28th  day  of  March,  1916,  and  for  a  long  time  prior 
thereto,  the  plaintiff  was  a  duly  appointed,  qualified  and  acting 
policeman  of  the  city  of  Newark,  Ohio. 

**0n  the  28th  day  of  February,  1916,  certain  members  of  the 
council  of  said  city  and  the  above  named  defendants  unlawfully 
conspired  together  to  unlawfully  discharge  certain  members 
of  the  police  force  of  said  city  and  to  defeat  the  provisions  of 
the  statutes  of  the  state  of  Ohio  relating  to  civil  service,  and 

unlawfully  conspiring  to  defeat  the  operation  of  the  statutes 

— — — — — I 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  February  13,  1917. 
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of  Ohio  relating  to  the  referendum  of  ordinances,  caused  to  be 
introduced  for  passage  in  the  council  of  said  city  two  certain 
ordinances  entitled,  respectively,  Ordinance  No.  2570,  fixing  the 
number  and  salary  of  the  police  department,  and  Ordinance  No. 
256S^,  repealing  Ordinances  Nos.  2135,  2196  and  2291,  and  por- 
tions of  Ordinances  Nos.  2171  and  2031.  Said  ordinances  are 
hereto  attached  and  made  a  part  of  this  petition. 

''Said  ordinances  were  introduced  as  and  purported  to  be 
emergency  ordinances,  but  the  plaintiff  says  that  said  ordinances 
did  not  receive  the  necessary  number  of  votes  to  be  legally 
passed,  yet  notwithstanding  the  same,  defendants  caused  said 
ordinances  to  be  published  and  thirty  days  after  the  passage 
thereof  the  above  named  defendants  attempted  to  put  said  ordi- 
nances into  effect. 

''Plaintiff  says  that,  relying  upon  the  authority  of  said  pre- 
tended ordinances,  and  without  any  charges  of  misconduct  be- 
ing filed  against  him,  and  contrary  to  the  provisions  of  the  law 
relating  to  the  referendum  of  ordinances,  said  above  named  de- 
fendants have  attempted  to  discharge  plaintiff  from  his  said 
position  as  policeman,  and  from  that  time  hitherto  have  refused 
to  permit  him  to  perform  the  duties  of  his  said  office  and  have 
refused  to  pay  him  the  salary  due  him  as  such  poUceman. 

''Plaintiff  says  that  said  pretended  ordinances  are  wholly  un- 
lawful and  invalid  and  not  effective  in  this,  that  although  the 
same  purport  to  be  emergency  ordinances  the  same  did  not  re- 
ceive a  sufficient  number  of  votes  to  be  passed  as  such.  That 
the  same  are  not  valid  as  general  ordinances  or  ordinances  other 
than  emergency  ordinances  for  the  reason  that  under  the  law 
of  Ohio  all  general  ordinances  are  subject  to  referendum,  but 
when  declared  to  be  emergency  ordinances  they  are  not  subject 
to  referendum. 

'That  the  plaintiff  has  no  adequate  remedy  at  law. 
Wherefore,  the  plaintiff  prays  that  said  two  pretended  ordi- 
nances be  declared  unlawful,  invalid  and  of  no  effect.  That  his 
pretended  discharge  as  such  police  officer  be  set  aside  and  held 
for  naught  and  that  defendants  be  required  to  reinstate  him  as 
such  officer  and  be  enjoined  and  restrained  from  interfering 
with  him  in  the  proper  performance  of  his  duties  as  such  officer, 
and  he  prays  for  all  proper  relief." 


The  defendant  filed  the  following  answer: 

"Now  comes  the  defendants  and  for  their  answer  herein  says 
that  they  admit  that  plaintiff  was  on  the  28th  day  of  March, 
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1916,  duly  appointed,  qualified  and  acting  police  oflScer  of  the 
city  of  hiewark,  Ohio.  That  said  defendants  deny  each  and 
every  other  allegation  contained  in  said  petition. 

''Further  answering  said  defendants  say  that  on  the  28th 
day  of  February,  1916,  the  council  of  said  city  of  Newark, 
state  of  Ohio,  duly  passed  an  ordinance  by  the  terms  of  which 
the  number  of  authorized  patrolmen  of  said  city  was  reduced 
from  sixteen  to  eleven;  that  said  ordinance  was  in  full  force 
and  effect  March  30th,  1916,  and  still  is  in  full  force  and  effect ; 
that  when  said  ordinance  went  into  effect  there  were  fourteen 
patrolmen  in  the  service  of  said  city. 

**0n  the  2(>th  day  of  ]\larch,  1916,  in  order  to  comply  with 
said  ordinances  the  services  of  three  patrolmen,  to-wit,  Martin 
L.  Shively,  the  plaintiff,  James  Richter,  and  John  Jones  were 
dispensed  with  in  accordance  with  the  civil  service  law  of  the 
state  of  Ohio,  said  three  men  having  at  that  time  been  the  most 
recently  appointed  policemen  on  the  police  force  of  said  city. 

*' "Wherefore,  said  defendants  pray  that  said  petition  be  dis- 
missed at  costs  of  plaintiff  and  for  all  proper  relief,  to  which 
said  answering  defendants  are  entitled  to  in  law  and  equity." 


Upon  these  pleadings  and  the  evidence  the  cause  was  submitted 
to  the  trial  judge,  who  found  for  the  plaintiff  below,  the  defend- 
ant in  error.  Error  is  prosecuted  to  this  court,  seeking  a  re- 
versal of  the  judgment  below,  and  while  a  number  of  alleged  er- 
rors are  complained  of,  as  set  forth  in  the  petition  in  error, 
yet  counsel  for  plaintiff  in  error  in  oral  argument  urged  but 
one  ground  of  error,  namely,  that  the  judgment  is  against  the 
evidence  and  is  contrary  to  law. 

From  an  examination  of  the  record  in  this  case  we  are  of  the 
opinion  that  only  one  question  is  presented  for  decision  by  this 
court,  which  will  determine  the  proper  solution  of  the  questions 
raised  by  the  issues  made  in  the  pleadings  and  the  evidence 
offered  in  the  cause,  namely:  Was  the  ordinance  in  question 
properly  and  legally  passed  by  the  city  council  of  Newark,  Ohio  t 

Section  4  of  said  ordinance  provided  as  follows: 

**That  this  ordinance  is  hereby  declared  to  be  an  emergency 
ordinance  for  the  reason  that  the  amount  of  money  collectible 
for  use  in  the  year  1916  for  the  department  of  public  safety  is 
insufficient  to  pay  the  salaries  and  expenses  of  said  department 
on  its  present  basis.*' 
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It  is  admitted  by  the  parties  to  this  controversy  and  as  a 
matter  of  fact  the  testimony  also  shows  that  the  city  council 
of  the  city  of  Newark  consisted  of  nine  members  and  that  the 
ordinance  in  question  on  final  passage  received  five  votes  for 
its  passage  and  four  against  it. 

The  evidence  also  shows  as  contained  in  Journal  No.  16  of 
the  minutes  kept  by  the  city  clerk  of  the  city  of  Newark,  as  to 
proceedings  had  when  said  ordinance  was  on  its  final  passage 
as  follows: 

**By  Alexander,  Curry,  Adams. 

'' Fixing  the  number  and  salaries  of  the  members  of  the  police 
department. 

*'0n  motion  of  Alexander,  seconded  by  Curry,  that  the  rules 
be  suspended  and  the  ordinance  passed  on  second  and  third 
reading  and  final  passage  was  lost  by  the  following  vote:  Teas: 
Adams,  Alexander,  Curry,  Keyes,  Knauber,  five;  nays:  Seward, 
Shirer,  Stasel,  three." 

The  ordinance  under  consideration  was  an  emergency  ordi- 
nance and  was  introduced  as  such,  and  in  order  that  it  be  legally 
passed  it  was  necessary  for  it  to  receive  upon  a  yea  and  nay 
vote  two-thirds  of  all  members  elected  to  the  city  council,  which 
is  not  the  case  here,  there  being  nine  members  of  the  city  council, 
and  the  ordinance  on  final  passage  received  five  votes  for  and 
four  against  it  and  therefore  the  minutes  of  the  city  clerk  prop- 
erly show  that  it  was  lost. 

The  minutes  further  show  at  the  regular  meeting  on  Feb- 
ruary 21st,  1916 : 

"Ordinance  No.  2570. 
**By  Alexander,  Curry,  Adams. 

"Fixing  the  number  and  salaries  of  the  members  of  the  police 
department. 
''Note — Vote  was  taken  by  the  council  that  is  on  page  227.'' 

The  minutes  further  show  that  at  a  special  meeting  held  on 
February  28,  1916,  regularly  called,  all  members  notified  under 
sworn  statement  for  the  purpose  of  transacting  general  busi- 
ness.    Ordinance  on  third  reading: 

"Ordinance  No.  2570. 

"By  Alexander,  Adams,  Curry. 
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**  Fixing  the  number  and  salaries  of  the  members  of  the  police 
department. 

**0n  motion  of  Adams,  seconded  by  Curry,  the  ordinance  was 
passed  by  the  following  vote :  yeas,  Adams,  Alexander,  Curry, 
Keyes,  Knauber,  five ;  nays,  Beadle,  Seward,  Shirer,  Stasel,  four. 

** Passed  by  a  majority  vote,  five  to  four." 


But  it  is  contended  by  counsel  for  plaintiffs  in  error  that  it 
could  and  did  become  a  valid  ordinance  as  a  general  ordinance 
after  thirty  days  from  the  time  it  was  filed  with  the  mayor  of 
said  city,  notwithstanding  the  fact  that  as  an  emergency  ordi- 
nance it  only  received  five  votes  on  final  passage. 

We  do  not  think  this  claim  is  sound  because  the  ordinance  was 
introduced  as  and  for  an  emergency  ordinance  and  it  does  not 
seem  to  us  proper  or  reasonable  to  claim  that  after  it  failed  to 
pass,  under  favor  of  the  statute  as  an  emergency  ordinance,  that 
it  then  could  take  life  and  become  effective  under  the  statute 
as  a  general  ordinance.  To  us  this  appears  to  be  a  clear  evasion 
of  the  plain  provisions  of  Sections  4227-2  and  4227-3  of  the 
General  Code,  as  found  in  supplement  No.  2  of  Page  &  Adams 
General  Code  of  Ohio. 

It  is  strongly  urged  by  counsel  for  plaintiff  in  error  that 
the  decision  in  the  case  of  County  of  Miami  et  al  v.  State  of 
Ohio,  ex  rel  Duncan,  Prosecuting  Attorney,  92  Ohio  State,  page 
215,  is  decisive  of  the  case  at  bar. 

We  can  not  agree  with  learned  counsel  in  their  claim  in  this 
respect.  We  have  examined  the  opinion  in  the  case  cited  by 
counsel  and  hold  that  the  doctrine  laid  down  in  that  case  is  not 
applicable  to  the  case  at  bar  for  the  reason  that  the  mode  and 
manner  necessary  for  the  enactment  of  a  measure  into  a  law 
by  the  Legislature  of  Ohio  is  entirely  and  wholly  different  from 
the  proceedings  necessary  to  pass  an  ordinance  by  a  city  council. 

In  view  of  what  we  have  already  said  and  upon  an  examina- 
tion of  the  entire  record  in  this  case  we  find  no  error  in  the 
record  prejudicial  to  the  rights  of  the  plaintiffs  in  error,  and 
therefore  hold  that  the  judgment  of  the  common  pleas  court 
should  be  affirmed. 

Judgment  affirmed. 

Shields,  J.,  and  Powell,  J.,  concur. 
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VAUmXY  OF  THE  NEW  LAW  OF  UBEL. 

Court  of  Appeals  for  Franklin  County. 

Samuel  Heimlich  v.  The  Dispatch  Printing  Company.* 

Decided,  July  18,  1917. 

Constitutional  Law — Ohio  Statutes  Modifying  the  Rule  as  to  Liability 
for  Lihel — Not  in  Contravention  of  any  Constitutional  Provision — 
Publication  of  Court  Documents  and  Proceedings  Privileged, 

Sections  11343-1  and  11343-2,  making  privileged  a  fair  and  impartial 
report  of  proceedings  before  state  or  municipal  boards  or  officers, 
or  of  the  return  of  an  Indictment  or  issuance  of  a  warrant,  are  not 
in  such  conflict  with  either  the  federal  or  state  Constitution  as  to 
render  them  void  when  applied  to  the  publication  of  the  contents 
of  an  affidavit  filed  in  a  criminal  action  then  pending  in  a  court 
of  competent  jurisdiction. 

J.  L.  Stern,  for  plaintiff  in  error. 
Bennett  &  Westfall,  contra. 

Heard  by  Judges  Shields,  Powell  and  Houck  of  the  Fifth  Dis- 
trict, sitting  in  place  of  Judges  Allread,  Ferneding  and  Kunkle 
of  the  Second  District. 

Powell,  J. 

This  is  an  action  for  the  recovery  of  damages  for  an  alleged 
libel  published  by  the  defendant  of  the  plaintiff. 

Three  separate  causes  of  action  are  set  forth  in  the  petition 
for  three  separate  publications  made  on  different  days,  all  of 
which  are  charged  to  be  libelous.  Plaintiff  claims  damages  in 
the  sum  of  $100,000. 

By  its  amended  answer  the  defendant  makes  four  separate  de- 
fenses: 

1.  It  admits  its  corporate  capacity  and  that  it  published  a 
daily  newspaper  known  as  *'The  Columbus  Evening  Dispatch"; 
it  admits  the  publication  of  the  articles  complained  of  and 

•AArmlng  HeitnHch  v.  Dispatch  Printing  Co,,  17  N.P.(N.S.),161. 
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makes  some  other  minor  admissions,  and  denies  each  and  every 
allegation  set  forth  in  the  petition  and  not  admitted  by  said 
amended  answer  to  be  true.  The  admissions  made  practically 
leave  only  the  question  of  damages  to  the  plaintiff  as  the  issue. 

2.  Defendant  claims  the  publications  made  and  on  which  the 
action  is  founded  are  fair  and  impartial  reports  of  certain  judi- 
cial proceedings  in  the  police  court  of  the  city  of  Columbus, 
Ohio,  in  a  cause  entitled  ** State  of  Ohio  vs  Samuel  Heimlich," 
and  of  an  official  investigation  then  being  made  by  and  before 
the  Governor,  the  Secretary  of  State  and  the  Attorney-General ; 
that  said  publications  were  made  in  good  faith  and  without 
malice  toward  plaintiff,  who  never  made  any  demand  or  request 
that  a  retraction  be  made. 

Wherefore  it  is  claimed  that  said  publications  were  privileged. 

3.  The  third  defense  is  the  s&ame  as  the  second  above  set  forth, 
excepting  only  that  it  belongs  to  and  is  made  a  defense  to  the 
second  cause  of  action,  while  the  second  defense  above  set  forth 
is  a  defense  to  the  first  cause  of  action  only. 

4.  The  fourth  defense  is  a  defense  to  the  third  cause  of  action 
only  and  pleads  the  same  matter  as  the  said  second  defense, 
save  that  the  three  publications  were  on  different  days,  which  are 
set  out;  and  it  is  alleged  that  they  were  made  without  malice 
and  without  information  on  the  part  of  the  defendant  that  the 
same  were  not  true. 

A  demurrer  was  filed  to  the  second,  third  and  fourth  defenses 
of  said  amended  answer  and  the  same  were  overruled.  A  mo- 
tion to  strike  out  was  also  made  and  overruled.  A  reply  was  then 
filed  denying  that  said  publications,  or  any  part  of  them,  were 
fair  and  impartial  reports  of  any  police  reports  in  the  city  of 
Columbus,  or  of  any  investigations  that  were  being  made  by  said 
officers;  denies  the  good  faith  of  the  defendant  in  making  said 
publications,  and  denies  that  defendant  was  without  information 
that  the  same  were  not  true  or  that  defendant  had  reasonable 
grounds  for  believing  that  plaintiff  was  guilty  of  perjury,  or 
that  any  of  the  matters  set  forth  in  said  publications  were  true ; 
and  denies  that  said  publications  were  made  without  malice. 
The  same  reply,  in  substance,  is  made  to  the  second,  third  and 
fourth  defenses. 
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Upon  the  issues  thus  made  trial  was  had,  resulting  in  a  ver- 
dict for  defendant  on  each  of  said  three  causes  of  action.  A 
verdict  for  the  defendant  was  directed  by  the  court  on  the  third 
cause  of  action,  while  the  verdict  for  the  first  and  second  causes 
of  action  was  returned  upon  the  submission  of  said  causes  to  the 
jury. 

A  motion  for  a  new  trial  was  made  and  overruled,  and  a  bill 
of  exceptions  was  taken  showing  all  of  the  evidence  and  the 
charge  of  the  court,  as  well  as  all  other  questions  of  admission 
of  evidence  or  otherwise,  made  on  such  trial,  and  the  ruling  of 
the  court  thereon,  and  the  case  was  brought  to  this  court  on 
error  for  a  review  of  the  judgment  below. 

The  issues,  while  somewhat  complicated,  can  be  simply  stated 
as  follows: 

Plaintiff  claims  that  certain  publications  made  of  him  by  the 
defendant  were  libelous  per  $e  and  asks  damages. 

The  defendant  denies  malice  on  its  part  in  making  such  publi- 
cations and  sets  out  such  facts  from  which  it  claims  that  the 
publications  complained  of  were  privileged. 

Plaintiff  by  reply  denies  the  want  of  malice  on  the  part  of 
defendant  and  denies  that  said  publications,  or  any  of  them,  were 
privileged. 

The  claim  of  privilege  on  the  part  of  the  defendant  is  based 
on  Sections  11343-1  and  11343-2,  General  Code,  and  defendant's 
whole  case  depends  practically  on  the  construction  and  validity 
of  said  statutes. 

The  plaintiff  contends  that  said  sections,  and  each  of  them, 
are  in  conflict  with  both  the  federal  and  state  Constitutions  and 
therefore  furnish  no  defense  to  said  defendant. 

Upon  these  respective  theories  the  case  is  presented  to  us  upon 
eighteen  assignments  of  error,  each  of  which  is  ably  argued  in 
the  briefs  filed  by  plaintiff  in  error  and  all  of  which,  together 
with  the  entire  record,  we  have  examined  with  care  with  refer- 
ence to  each  and  every  assignment  of  error  made.  Upon  such 
examination  of  the  record  and  briefs  of  counsel,  both  of  plaintiff 
in  error  and  defendant  in  error,  we  haYe  arrived  at  the  conclu- 
sion that  the  judgment  of  the  court  of  common  pleas  should 
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be  affirmed.  There  is  no  such  manifest  error  shown  by  the  rec- 
ord as  would  justify  a  reversal  of  said  judgment. 

Without  entering  into  a  discussion  of  the  merits  of  the  case 
we  think  that  Sections  11343-1  and  11343-2  of  the  General  Code 
are  not  in  such  conflict  with  either  the  federal  or  state  Cionstitu- 
tion  as  to  render  them,  or  either  of  them,  invalid  or  void  as  ap- 
plied to  such  a  case  as  shown  by  the  record  herein;  and  that 
the  case  was  fairly  submitted  to  the  jury  upon  the  evidence  of- 
fered that  was  pertinent  and  material,  and  the  law,  as  we  find 
it  to  be,  and  the  verdict  of  the  jury  as  returned  is  not  against 
the  evidence  or  the  weight  of  the  evidence  and  is  not  contrary 
to  law.  We  do  not  say  there  were  no  errors  made  on  the  trial 
of  the  case,  but  we  do  say  that  in  our  opinion,  there  were  none 
that  were  sufficiently  prejudicial  to  the  plaintiff  in  error  to  jus- 
tify us,  as  a  reviewing  court,  in  reversing  said  judgment,  and 
we  content  ourselves  with  the  simple  statement  of  the  conclu- 
sions reached  without  attempting  to  add  anything  to  what  has 
been  said  by  counsel  in  their  briefs  and  in  the  published  opinion 
of  the  trial  court.    17  N.P.(N.S.),  161. 

It  follows  that  the  judgment  of  said  court  should  be  affirmed. 

Judgment  affirmed. 

Shields,  J.,  and  Houck,  J.,  concur. 
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BREACH  OF  CONTRACT  TO  GIVE  EMPLOYMENT  TO 
PURCHASER  OF  CORPORATE  STOCK. 

Court  of  Appeals  for  Lucas  County. 

H.  W.  BUSCHMEYER  V.  ThB  ADVANCE  MACHINERY  COMPANY.* 

Decided,  July  10,  1916. 

Contracts — Intention  of  Parties  to  Written  Agreement — Determined  ty 
Evidence  as  to  Surrounding  Circumstances — Stock  Purchased  in  a 
Qoing  Concern  on  Condition  of  Being  Given  Employment — Remedy 
of  Purchaser  Upon  Termination  of  Employment. 

1.  While  the  terms  of  a  written  contract  may  not  he  varied  or  altered 

by  parol  evidence,  evidence  may  be  introduced  to  show  the  sur- 
rounding circumstances  at  the  time  of  making  the  contract,  the 
situation  of  the  parties,  its  subject-matter,  and  the  purpose  of  its 
execution,  to  enable  the  court  to  better  determine  the  intention  of 
the  parties  and  the  meaning  of  the  terms  they  used. 

2.  Where  stock  in  a  corporation  in  being  and  at  the  time  operating 

its  manufactory  is  purchased  only  because  of  an  agreement  to  em- 
ploy the  purchaser,  and  the  corporation  is  guilty  of  a  breach  of  the 
contract  to  give  employment,  the  purchaser  may  treat  the  contract 
as  terminated  and  rescind  it  and  pursue  the  remedy  to  which  such 
rescission  entitles  him. 

Smith,  Becktoith  &  Ohlinger,  for  plaintiff  in  error. 
Tracy,  Chapman  &  ^yelles  and  E,  W.  Kelsey,  contra. 

Chittenden,  J. 

Error  to  the  court  of  conunon  pleas. 

This  action  was  brought  in  the  common  pleas  court  and  was 
based  upon  the  rescission  of  a  contract  involving  the  purchase 
of  sixty  shares  of  the  capital  stock  of  the  defendant  company. 
The  prayer  was  for  the  recovery  of  the  amount  paid  for  such 
stock.  There  was  included  in  this  action  a  claim  for  some  un- 
paid salary  and  an  amount  claimed  to  be  due  for  salary,  repre- 
senting the  difference  between  the  amount  that  had  been  paid 
to  the  plaintiff  under  the  terms  of  his  employment,  and  what  he 
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^Mption  for  order  directing  Court  of  Appeals  to  certify  its  record  in 
this  case'  overruled  Novemb^  21,  1916, 
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alleges  to  be  the  reasonable  value  of  such  services.  This  latter 
feature  of  the  action  is  not  of  great  importance  in  disposing  of 
the  case. 

Upon  the  trial,  at  the  conclusion  of  the  plaintiff's  evidence,  the 
court  directed  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant, which  was  accordingly  done  and  judgment  was  entered 
upon  such  verdict.  The  principal  question  presented  upon  the 
error  proceedings  is  whether  the  court  was  right  in  directing  a 
verdict  in  favor  of  the  defendant.  A  disposition  of  the  case  calls 
for  a  construction  of  the  written  contract  entered  into  by  and 
between  the  plaintiff  and  the  defendant.  This  contract  is  as  fol- 
lows: 

**  Toledo,  Ohio,  October  28,  1914. 
**Mb.  H.  W.  Buschmeyer, 

**  Chicago,  111. 
''Dear  Sir: 

**You  are  to  start  in  about  November  9th,  1914. 
**You  are  to  be  a  director  and  to  be  elected  treasurer  at  the 
earliest  possible  moment,  consistent  with  our  by-laws. 

'  *  For  the  first  month  your  salary  is  to  be  $100.  For  the  balance 
of  the  year,  not  less  than  $110  per  month. 

''Thereafter  your  salary  shall  be  arranged  by  the  board  of 
directors  but  shall  be  increased  to  $150  per  month  as  soon  as  you 
can  relieve  Miss  Gill  and  ^fr.  Gaughen  of  their  work  and  handle 
it  with  the  help  of  Mr.  A.  B.  Taggart. 

'*You  are  to  buy  at  par  six  thousand  dollars  ($6,000)  worth  of 
the  stock  of  the  Advance  Machinery  Company,  five  thousand  dol- 
lars of  which  is  to  be  turned  over  to  the  Advance  Machinery  Com- 
pany, the  balance,  one  thousand  dollars  ($1,000)  to  be  turned 
over  to  Miss  Gill. 

*  *  The  above  stock  to  be  surrendered  by  P.  P.  Hunter  $2,500  and 
J.  A.  Taggart  $3,500. 

''Yours  very  truly, 

'*The  Advance  Machinery  Co., 
"Per  J.  A.  Taggart,  Pres. 
Accepted." 


I  i 


It  is  urged  in  the  first  place  that  certain  evidence  sought  to  be 
introduced  is  incompetent  because  of  the  rule  that  the  terms  of 
a  written  contract  may  not  be  varied  by  parol  evidence.  This 
rule  is  elementary,  but  its  application  does  not  preclude  the  ap- 
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plication  of  another  fundamental  rule  for  the  construction  of 
contracts,  namely,  that  the  court  shall  view  such  contract  as 
nearly  as  possible  from  the  standpoint  of  the  parties  to  such 
contract,  so  that  the  intention  of  the  parties  may  be  more 
clearly  obtained  from  the  words  of  the  written  instrument. 
The  importance  and  purpose  of  this  rule  are  well  stated  by 
Judge  Sanborn  in  Kaufman  v.  liaedcr,  108  Fed,,  171,  175, 
where  he  says: 

**It  will  be  conducive  to  brevity  and  perspicuity  to  obtain  a 
clear  idea  of  the  relations  of  the  parties  to  the  agreement  to  be 
considered,  their  respective  covenants  therein,  and  the  moving 
consideration  which  induced  them  to  make  their  stipulations, 
before  entering  upon  the  discussion  of  this  issue.  This  concep- 
tion must  be  secured  by  the  light  of  the  fundamental  rule  that 
the  situation  of  the  parties  when  the  contract  was  made,  its  sub- 
ject-matter, and  the  purpose  of  its  execution  are  material  to 
determine  the  intention  of  the  parties  and  the  meaning  of  the 
terms  they  used,  and  that  when  these  are  ascertained  they  must 
prevail  over  the  dry  words  of  the  stipulations.*' 

Or,  ajs  is  said  by  the  Supreme  Court  in  Bank  v.  Cole,  83  0. 
S.,  50: 

»*•  •  *  rpi^^  surrounding  circumstances  may  be  proven  not 
to  contradict  or  vary  the  terms  of  the  writing  but  to  enable  the 
court  to  put  itself  in  the  place  of  the  parties  the  better  to  un- 
derstand the  terms  employed  in  the  writing  and  to  arrive  at  the 
mutual  intention  of  the  parties. 


>  > 


Cases  might  be  cited  in  support  of  this  proposition  from  all 
the  states  in  the  Union  and  the  federal  courts.  We  will  add 
only  the  following  citations:  Caniig  v.  Carr,  167  Mass.,  544, 
547 ;  Rock  Island  Ry.  Co.  v.  Rio  Grande  R.  F.,  143  U.  S.,  596, 
609;  Cambria  Iron  Co,  v.  Keynes  et  al,  56  0.  S.,  501,  513;    . 

Evidence  was  sought  to  be  introduced  tending  to  show  the 
relations  of  the  parties  just  prior  to  and  at  the  time  of  entering 
into  the  above  contract,  and  conversations  had  between  the  pyes- 
ident  of  the  company  and  the  plaintiff,  for  the  purpose  of  en- 
abling the  court  to  ascertain  the  intentions  of  the  parties  in  the 
execution  of  this  instrument.    Some  of  this  evidence  was  ex- 
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eluded  and  we  think  its  exclusion  was  error,  but  such  errors  were 
very  largely,  if  not  entirely,  cured  by  the  fact  that  the  court 
afterwards  admitted  substantially  all  the  evidence  that  was 
sought  to  be  introduced  upon  the  subject.  The  evidence  shows 
substantially  the  following  facts: 

The  plaintiff  at  the  time  of  entering  into  this  contract  was 
about  fifty  years  of  age.  He  was  born  in  the  city  of  Chicago 
and  had  lived  there  all  his  life  up  until  about  November,  1914, 
when  he  moved  with  his  family  to  Toledo.  He  was  a  bookkeeper 
by  profession  and  had  during  all  his  life  occupied  office  posi- 
tions. For  about  fourteen  years,  namely,  from  1899  to  1913, 
he  had  been  bookkeeper  for  a  large  manufacturing  company. 
During  the  last  six  or  seven  years  of  that  time  he  had  also 
held  the  position  of  secretary  of  that  company,  and  for  the 
last  eight  years  had  been  head  bookkeeper.  He  had  been  out 
of  employment  approximately  a  year  when  he  observed  an  ad- 
vertisement of  the  defendant  company  in  a  Chicago  paper,  which 
he  answered.  As  a  result  thereof  he  came  to  the  city  of  Toledo 
and  had  a  conference  with  the  president  of  the  defendant  com- 
pany, which  finally  resulted  in  the  execution  of  the  contract 
above  quoted.  Pursuant  to  this  contract  he  came  to  Toledo  on 
about  the  8th  of  November,  1914,  and  he  was  on  the  following 
day  elected  acting  treasurer  for  the  company.  The  minutes  of 
the  meeting  of  the  directors  of  November  9th  contain  the  fol- 
lowing paragraph : 

'*It  was  moved  by  James  Taggart  and  seconded  by  E.  N.  Gill 
that  Mr.  Buschmeyer  be  appointed  acting  treasurer  to  hold  such 
oflBce  for  the  balance  of  the  year  at  the  end  of  which  he  is  to  be 
elected  treasurer  of  the  company  in  accordance  with  the  con- 
tract under  which  he  invested  in  the  company." 

.  Mr.  Buschmeyer  entered  upon  the  performance  of  his  duties 
and  sixty  shares  of  the  capital  stock  of  the  company  were  is- 
sued to  him  in  accordance  with  the  terms  of  the  contract,  for 
which  he  paid  six  thousand  dollars.  On  the  19th  day  of  Jan- 
uary, 1915,  at  the  annual  meeting  of  the  company,  Mr.  Busch- 
meyer was  ''elected  treasurer  for  the  ensuing  year,"  as  shown 
by  the  minutes  of  that  meeting.    He  continued  in  the  perf ono' 
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ance  of  his  duties  and,  as  he  claims,  assumed  the  duties  of  Miss 
Gill  and  Mr.  Gaughen  as  contemplated  by  the  contract. 

At  a  meeting  of  the  board  of  directors  on  June  28,  1915,  one 
J.  S.  Clark  was  employed  to  perform  all  the  duties  that  had 
theretofore  devolved  upon  the  plaintiff,  and  it  was  ordered  that 
the  plaintiff's  salary  should  cease  on  and  after  June  30th.  The 
plaintiff  refused  to  concur  in  this  action  of  the  board  of  direc- 
tors. At  or  about  the  same  time  the  president  of  the  company 
informed  the  plaintiff  that  his  connection  with  the  company 
would  cease  on  and  after  July  1,  1915.  Plaintiff  continued  his 
services  until  the  evening  of  June  30,  1915,  and  thereafter  pre- 
sented himself  at  the  ofSce  of  the  company  and  offered  to  con- 
tinue the  performance  of  his  work,  but  he  was  not  permitted  to 
do  so.  On  July  13,  1915,  the  plaintiff  wrote  the  defendant  ad- 
vising them  in  effect  that  he  considered  their  action  a  repudia- 
tion of  his  contract  and  he  returned,  therefore,  to  the  defendant 
with  his  letter  the  certificates  of  stock  representing  the  sixty 
shares  that  had  been  issued  to  him,  together  with  his  resignation 
as  director  and  treasurer  of  the  company,  and  demanded  of  the 
defendant  that  they  repay  to  him  his  six  thousand  dollars  which 
he  had  paid  for  the  stock.  The  defendant  at  a  special  meeting  of 
its  board  of  directors  on  July  20th,  accepted  the  resignation  of 
the  plaintiff  but  declined  to  accept  the  return  of  the  stock,  and 
returned  the  certificates  to  the  plaintiff  with  a  refusal  to  repay 
the  six  thousand  dollars  or  any  part  thereof.  Subsequent  pro- 
ceedings with  reference  to  the  stock  are  not  material.  There- 
after in  August  this  suit  was  begun. 

Reverting  for  a  moment  to  the  conversations  between  the 
plaintiff  and  the  president  of  the  defendant  prior  to  the  execu- 
tion of  the  contract,  it  is  found  that  at  those  conferences  the 
plaintiff  related  to  the  president  of  the  company  his  previous 
business  experience  and  advised  him  that  he  was  at  that  time 
out  of  employment ;  that  he  had  accumulated  some  capital  from 
the  savings  from  his  salary ;  and  that  he  was  desirous  of  invest- 
ing in  some  company,  but  only  upon  condition  that  he  would  be 
given  employment  that  would  enable  him  to  make  a  livelihood, 
and  that  his  employment  should  be  in  such  a  position  as  would 
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permit  him  to  watch  his  investment  and  have  an  opportunity 
to  make  a  success  of  the  business.  The  language  of  the  plaintiff 
as  shown  in  the  bill  of  exceptions  is  as  follows: 

*  *  I  said  that  I  would  not  make  any  investment  in  the  company 
unless  it  was  understood  that  I  would  permanently  be  connected 
with  the  compaDv  and  in  such  a  position  where  I  could  watch 
my  investment  and  have  an  opportunity  to  make  a  success  of  the 
business." 

This  condition  seemed  to  be  entirely  satisfactory  to  the  presi- 
dent of  the  company.  The  evidence  shows  that  at  this  conversa- 
tion the  plaintiff  was  informed  that  the  stock  had  never  paid 
a  dividend.  It  will  be  observed  that  the  written  contract  is 
silent  as  to  the  length  of  time  the  employment  was  to  continue. 
It  only  states  when  the  employment  was  to  begin,  namely,  on  or 
about  November  9,  1914. 

We  think  it  entirely  clear  from  the  facts  as  above  related  that 
the  plaintiff  was  not  a  capitalist  who  was  seeking  a  profitable 
investment  in  the  capital  stock  of  a  corporation,  but  that  he  was 
a  professional  office  man  who  had  reached  an  age  where  it  is 
common  knowledge  it  is  not  easy  to  obtain  employment  in  com- 
petition with  equally  capable  younger  men;  and  that  he  was 
willing  to  purchase  with  his  savings  stock  in  a  company  which 
would  insure  him  employment  that  would  enable  him  to  earn  a 
reasonable  salary,  and  where  at  the  same  time  he  might  watch 
the  investment  of  his  savings.    We  conclude,  therefore,  that  the 
clause  of  the  contract  providing  for  his  employment  at  the  sal- 
aries named  in  the  contract  was  the  most  important  and  vital 
provision  in  the  contract,  so  far  as  the  plaintiff  was  concerned, 
and  that  the  purchase  of  the  stock  would  not  have  been  made 
except  for  such  agreement  for  employment;  that  the  purchase 
of  the  stock  was  so  dependent  upon  the  agreement  to  employ 
that  they  become  dependent  provisions  of  an  entire  contract; 
and  that  a  breach  of  the  agreement  for  employment  would  be 
the  breach  of  such  an  important  member  of  the  contract  as  to 
go  to  the  root  of  the  contract  and  amount  to  a  discharge  of  the 
same  if  so  treated  by  the  other  party  thereto.    We  think  tliat 
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where  there  is  such  a  breach  of  a  material  and  vital  condition 
of  a  contract  the  other  party  thereto  may  either  treat  the  con- 
tract as  terminated  and  rescind  it  and  pursue  the  remedy  that 
such  rescission  entitles  him  to,  or  he  may  sue  for  damages  for 
a  breach  of  the  contract.  Page  on  Contracts,  Sections  1569, 
1596  to  1599 ;  Wellston  Cnal  Co.  v.  Franklin  Paper  Co.,  57  0. 
S.,  182. 

Acting  upon  this  right  of  rescission  the  plaintiff  asks  recovery 
for  the  amount  paid  for  the  capital  stock,  after  having  made 
tender  of  the  certificates.  It  remains  to  be  determined  whether 
the  evidence  tends  to  show  such  a  breach  of  the  contract  on  the 
part  of  the  defendant  as  justifies  a  rescission  on  the  part  of  the 
plaintiff.  The  defendant  by  its  answer  alleges  that  the  plaint- 
iff was  incompetent  and  incapable  of  performing  the  duties  that 
he  undertook  t'>  perform.  The  record,  however,  is  silent  upon 
the  claims  of  th.^  defendant  in  this  respect  for  the  reason  that 
it  never  became  necessary,  in  view  of  the  action  of  the  court,  for 
the  defendant  to  introduce  any  evidence.  The  evidence  on  be- 
half of  the  plaintiff  tends  to  show  that  he  was  capable  and  was 
performing  all  the  duties  that  had  devolved  upon  him  as  treas- 
urer and  director  of  the  defendant  company,  and  that  his  dis- 
charge was  without  any  fault  or  failure  upon  his  part  to  prop- 
erly perform  sach  duties. 

It  is  contended  that  the  term  of  employment  being  indefinite 
in  character  the  defendant  might  rightfully  discharge  the  plaint- 
iff at  any  time.  As  has  been  stated,  the  written  contract  is 
silent  as  to  the  duration  of  the  employment,  but  on  the  trial 
the  plaintiff  offered  competent  evidence  tending  to  show  that  it 
was  contemplated  by  both  parties  to  the  contract  that  the  em- 
ploj'ment  was  to  be  permanent  in  character.  It  does  not  be- 
come necessary  in  disposing  of  the  case  to  determine  the  exact 
meaning  of  that  term.  It  at  least  must  mean  that  the  employ- 
ment was  to  be  for  a  reasonable  length  of  time.  The  plaintiff 
had  invested  a  large  amount  of  money  in  the  defendant  com- 
pany for  the  purpose  of  securing  such  employment.  He  re- 
moved with  his  family  from  the  city  where  they  had  always 
theretofore  lived,  to  a  strange  city,  and  it  must  be  held  that  the 
parties  contemplated  more  than  a  mere  temporary  employment. 
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He  was  to  be  elected  a  director  and  treasurer  of  the  company,  the 
latter  oflSce  carrying  with  it  the  duty  of  taking  charge  of  all  the 
books  of  the  company.  The  by-laws  of  the  company  provided 
that  such  office  was  to  be  for  the  term  of  a  year.  The  board  of 
directors  in  electing  the  plaintiff  acting  treasurer  on  November 
9,  1914,  set  forth  that  he  was,  at  the  annual  meeting,  to  be 
elected  treasurer  **in  accordance  with  the  contract  under  which 
he  invested  in  the  company,"  and  on  January  19,  1915,  he  was 
elected  treasurer  *'for  the  ensuing  year."  These  facts  show  an 
interpretation  put  upon  the  contract  by  the  defendant  to  the 
effect  that  a  reasonable  time  would  be  not  less  than  one  year  from 
January  19,  1915,  the  date  of  the  annual  meeting,  and  we  hold 
that  he  could  not  be  discharged,  except  for  cause,  before  Jan- 
uary 19,  1916.  The  contract,  so  far  as  the  plaintiff  was  con- 
cerned, had  been  fully  performed  on  his  part  up  to  the  time  of 
his  discharge,  as  shown  by  the  bill  of  exceptions.  He  had  paid  in 
the  money  required  of  him  to  be  paid  and  had  proceeded  in  the 
discharge  of  his  duties.  When  a  contract  has  been  executed  on 
one  side  the  law  will  not  permit  the  injustice  of  the  other  party 
retaining  the  benefit  without  fully  performing  the  obligations 
upon  his  part  to  be  performed.  We  find  no  such  indefiniteness 
in  the  contract  as  presents  an  insuperable  difficulty  in  adjusting 
the  rights  of  the  parties.  Silver  v.  Graves,  210  Mass.,  26,  30; 
Wellston  Coal  Co.  v.  Franklin  Paper  Co.,  57  0.  S.,  82. 

It  is  claimed  by  defendant  in  error  that  the  decision  of  the 
common  pleas  court  is  in  accord  with  the  case  of  Stunt  v.  The 
Newark  Weldless  Tube  &  Steel  Company,  22  C.  C,  120,  affirmed, 
without  opinion,  67  0.  S.,  555.  What  the  facts  before  the  court 
in  that  case  were  is  not  made  entirely  clear  by  the  opinion  of 
the  court,  but  it  seems  quite  certain  from  the  statement  of  the 
court,  and  their  discussion,  and  from  the  cases  cited  as  the  au- 
thority upon  which  they  rested  the  decision  in  the  case,  that  the 
capital  stock  involved  in  that  action  was  what  might  be  denomi- 
nated initiatory  or  organization  stock.  The  rule  as  to  such  stock 
is,  without  exception,  we  think,  that  it  is  against  public  policy 
and  fair  dealing  among  the  subscribers  thereto  to  permit  any 
condition  to  be  attached  to  the  subscription.  However,  the  court 
found  under  the  facts  in  that  case  that  the  condition  of  employ- 
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ment  was  a  separate  and  distinct  stipulation  in  the  contract  of 
subscription,  and  that  the  subscription  was  not  dependent  there- 
on, and  the  breach  of  such  a  stipulation  would  give  rise  only  to 
an  action  for  damages.  We  find  under  the  facts  in  this  case 
that  the  transaction  between  the  plaintiff  and  the  defendant  was 
not  a  subscription  to  organization  stock  containing  a  stipulation, 
but  that  it  was  a  conditional  sale  of  stock  by  a  corporation  in 
being  and  at  the  time  owning  and  operating  its  manufacturing 
plant,  and  that  upon  a  breach  of  the  condition  which  we  find 
to  be  material  and  vital,  the  plaintiff  might  rescind  and  maintain 
an  action  to  recover  the  price  paid. 

The  court  excluded  evidence  as  to  the  expense  incurred  by  the 
plaintiff  in  removing  from  Chicago  to  Toledo.  We  think  that 
this  was  purely  an  item  of  damage  arising  out  of  the  breach  of 
the  contract,  and  this  action  is  distinctly  asserted  by  the  plaintiff 
not  to  be  founded  upon  damage  but  upon  recission  and  the  right 
to  recover  the  amount  paid  for  the  stock  under  the  contract. 
We  think  the  court  was  not  in  error  in  excluding  this  evidence, 
nor  in  excluding  evidence  as  to  the  difference  between  the  amount 
paid  for  salary  in  accordance  with  the  action  of  the  board  of  di- 
rectors and  the  amount  which  plaintiff  asserts  such  services  to 
be  worth. 

We  find  that  the  court  was  in  error  in  directing  a  verdict  in 
favor  of  the  defendant,  for  the  reasons  hereinbefore  stated,  and 
the  judgment  will  be  reversed  and  the  cause  remanded  for  new 
trial. 

Richards,  J.,  concurs. 

KiNKADE,  J. 

I  concur  in  the  judgment  of  reversal.  The  written  contract 
between  the  parties  being  entirely  silent  as  to  the  duration  of 
the  employment,  the  law  will  write  into  the  contract  the  omitted 
member,  to-wit,  that  the  employment  was  for  a  reasonable  time, 
and  what  constitutes  a  reasonable  time  is  a  question  of  law  for 
the  court  when  the  facts  are  admitted  or  when  they  are  found  by 
the  jury  from  the  evidence.  It  is  competent  for  the  parties  to 
a  contract  of  employment  which  is  entirely  silent  as  to  the  dura- 
tion of  the  employment  to  establish  by  evidence  the  facts  and 
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circumstances  incident  to  the  making  of  the  contract,  with  the 
omitted  member  as  stated,  in  order  that  the  court  may  determine- 
from  the  contract  and  the  facts  associated  with  the  making  there- 
of, what  constitutes  a  reasonable  time. 

On  Appucation  fob  Rbheabing. 

Chittenden,  J. 

The  application  for  a  rehearing  assumes  that  the  court  im- 
ported into  the  written  contract  between  the  parties  a  new  term 
derived  from  the  parol  evidence.  One  phrase  in  the  main  opin- 
ion may  have  been  so  worded  as  to  give  that  impression,  and  that 
phrase  has  been  corrected  so  as  to  avoid  any  such  misconstruc- 
tion of  its  meaning. 

That  the  terms  of  a  written  contract  can  not  be  varied  or  con- 
tradicted by  parol  evidence  is  so  elementary  that  no  one  would 
think  of  questioning  it.  When  a  contract  of  employment  does 
not  specify  the  time  it  is  to  remain  in  force  evidence  can  not  be 
introduced  to  show  that  it  is  to  be  continued  for  a  specific  time, 
end,  ordinarily,  in  a  case  of  a  simple  contract  of  employment, 
it  would  be  terminable  at  will.  The  contract  between  the  parties 
to  this  action,  however,  is  more  than  a  simple  contract  of  em- 
ployment. Inseparably  coupled  with  it  was  a  purchase  by  the 
plaintiff  of  $6,000  of  the  capital  stock  of  the  defendant  company. 
The  facts  surrounding  the  making  of  this  contract  were  suffi- 
ciently reviewed  in  the  opinion  rendered  on  the  decision  of  the 
case.  That  a  contract  shall  be  construed  in  the  light  of  sur- 
rounding circumstances  is  fully  sustained  by  the  authorities, 
some  of  which  are  cited  in  the  opinion.  We  call  attention,  in 
addition  to  those  authorities,  to  the  rule  as  stated  in  9  Encyclo- 
pedia of  Evidence,  374,  and  also  to  the  statement  of  the  law  in 
paragraph  C  as  to  what  facts  are  excluded  in  the  application  of 
the  rule.  Also  Eildebrand  v.  Fogle,  20  Ohio,  147.  We  quote 
from  the  opinion  by  Judge  Ranney  on  page  157,  as  follows: 

**To  enable  the  court  and  jury  to  be  as  wise  as  the  parties, 
and  so  to  arrive  at  and  give  application  to  the  words  they  have 
used,  and  thus  carry  out  their  intentions,  the  law  permits  them 
to  hear  a  full  description,  from  evidence,  of  the  subject-matter 
of  the  contract,  and  of  the  circumstances  that  surrounded  the 
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parties  at  the  time  it  was  made;  and  to  learn  what  were  the 
motives  and  inducements  that  led  to  the  contract,  and  the  object 
to  be  attained  by  it." 

Construing  the  contract  in  the  light  of  the  circumstances  at- 
tending its  execution,  as  shown  by  the  evidence,  this  court  did 
not  hold  that  the  employment  was  for  any  specific  time.  It  was 
not  even  held  to  be  for  ** permanent*'  employment,  whatever  that 
may  mean.  It  was  only  held  that  the  character  of  the  employ- 
ment was  something  more  than  a  mere  hiring  at  the  will  of  the 
employer.  To  hold  otherwise  would  be  to  place  the  plaintiff 
wholly  at  the  mercy  or  caprice  of  the  defendant. ;  The  court  must 
not  in  the  application  of  a  rule  of  evidence  lose  sight  of  funda- 
mental rules  of  construction  of  contracts,  and  close  its  eyes  to 
the  facts  and  circumstances  surrounding  its  execution.  If  the 
facts  are  as  disclosed  by  the  evidence  for  the  plaintiff,  it  would 
be 'most  unconscionable  to  permit  the  defendant  to  obtain  $6,000 
from  the  plaintiff,  under  a  pretense  of  giving  him  employment, 
and  then,  in  less  than  a  reasonable  time,  discharge  him  without 
cause.  Surely  the  law  is  not  so  helpless  as  to  be  unable  to  afford 
relief  against  such  a  wrong.  We  have  found  from  the  facts  in 
this  case  that  the  legal  effect  of  this  instrument  is  that  the  plaint- 
iff was  employed  for  at  least  a  reasonable  time,  and  that  by  its 
conduct  the  defendant  has  construed  \  such  time  to  be  not  less 
than  one  year  from  January  19,  1915.  How  much  longer  than 
that  a  court  might  find  a  reasonable  time  might  extend  is  not 
necessary  to; be  determined  here  in  view  of  what  occurred  before 
the  expiration  of  that  time.  The  law  upon  this  proposition  is 
well  stated  in  17  Cyc,  570,  as  follows: 

**The  legal  effect :  of  a  written  instrument,  even  though  not 
apparent  from  the  terms  of  the  instrument  itself,  but  left  to  be 
implied  by  law,  can  no  more  be  contradicted,  explained,  or  con- 
trolled by  parol  orr extrinsic  evidence  than  if  such  effect  had  been 
expressed.  Thus  where  no  time  of  performance  is  specified  in  a 
contract  the  legal  effect  is  that  it  is  to  be  performed  within  a 
reasonable  time, 'and  parol  evidence  is  not  admissible  to  show 
an  agreement  that  it  shall  be  performed  at  a  particular  time." 

The  portion  of  this  section  in  Cyc.  cited  by  counsel  for  plaint- 
iff in  error  in  their  brief  is  not  in  conflict  with  the  decision  of 
this  court  in  this  case  as  is  indicated  by  what  has  been  said  above. 
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See,  also,  Douglass  v.  Campbell,  24  C.  C,  241.  : 

This  ease  having  been  given  a  most  careful  examination  by 
the  court,  we  are  unable  to  find  at  this:time  any  reason  why  the 
application  for  a  rehearing  should  be  granted,  and  such  applica- 
tion will  therefore  be  denied. 

Richards,  J.,  concurs. 

KiNKADE,  J. 

What  I  said  in  a  concurring  opinion  in  the  main  case  had  ref- 
erence, of  course,  to  cases  like  the  one  under  consideration  and 
had  no  application  to  a  simple  contract  of  service  carrying  non^; 
of  the  features  embraced  in  the  contract  in  the  case  at  bar,  even 
though  such  contract  of  service  might  be  entirely  silent  as  to  the 
duration  thereof.  The  following  paragraphs  from  Parsons  on 
Contracts  (7th  Ed.),  Vol.  2,  pages  666 'and  794,  need  no  further 
comment : 

**  Where  anything  is  to  be  done,  as  goods  to  be  delivered,  or 
the  like,  and  no  time  is  specified  in  the  contract,  it  is  then  a  pre- 
sumption of  law  that  the  parties  'intended  and  agreed  that  the 
thing  should  be  done  in  a  reasonable  time.  But  what  is  8  rcpson- 
able  time  is  a  question  of  law  for  the  court.*  They  will  consider 
all  the  facts  and  circumstances  of  the  case  in  determining  this, 
and  if  any  facts  bearing  upon  this  point  are  in  question,  it  will 
be  the  province  of  the  jury  to  settle  those  facts,  although  the  in- 
fluence of  the  facts  when  they  are  ascertained,  upon  the  question 
of  reasonableness,  other  than  that  of  time,  are  questipns  of  facts 
for  the  jury. 

**If  the  contract  specifies  no  time,  the  law  implies  that  it  shall 
be  performed  within  a  reasonable  time,  and  will  not  permit  this 
implication  to  be  rebutted  by  extrinsic  testimony  going  to  fix  a 
definite  term,  because  this  varies  the  contract.  What  is  a  rea- 
sonable time  is  a  question  of  law." 


#   I 
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CONSOLIDATION  OF  VILLAGE  SCHOOL  t»ISTRICTS. 

Court  of  Appeals  for  Fairfield  County. 

Dillon  Pisheb  v.  J.  W.  Whittus  et  al.* 
Decided,  April  28,  1917. 

Schools — Jurisdiction  of  County  Boards  of  Education  Over  Village 
School  Districts — Sections  4684,  et  seq. 

A  county  board  of  education  has  authority  to  dissolve  two  village 
school  districts  and  consolidate  them  into  one,  in  the  absence  of 
procedure  on  the  part  of  said  districts  under  Sections  4688  and 
4688-1,  which  would  exempt  them  from  such  action. 

Jtf.  A.  Daugherty  and  B.  E,  Shell,  for  plaintiflE  in  error. 
James  M.  Butler  and  J.  E,  Fultz,  Prosecuting  Attorney,  con- 
tra. 

HoucK,  J. 

The  plaintiff  is  an  elector  and  tax-payer  and  the  father  of 
children  of  school  age,  who  reside  with  him,  in  the  Basil  village 
school  district  of  Fairfield  county,  Ohio. 

The.  defendants  are  the  members  of  the  board  of  education 
of  the  Liberty  union  village  school  district  of  said  county,  the 
county  board  of  education  of  Fairfield  county,  Ohio,  and  C.  C. 
Miller,  as  clerk  of  said  county  board  of  education. 

The  amended  petition  of  the  plaintiff  seeks  to  enjoin  the  de- 
fendants from  taking  any  steps  or  doing  any  act  towards  the 
abolishment  of  two  village  school  districts  known  as  the  Basil 
village  school  district  and  the  Baltimore  village  school  district, 
and  from  selling  certain  bonds  and  doing  certain  other  things 
in  the  way  of  creating  these  two  districts  into  a  new  one  to  be 
known  as  the  Liberty  union  village  school  district. 

These  villages  and  school  districts  adjoin  each  other. 


•Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this  case 
overruled  by  the  Supreme  Court.  October  9,  1917. 
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In  February,  1916,  the  county  board  of  education  of  Fair- 
field county  united  these  two  village  school  districts  into  one 
new  district,  appointed  a  provisional  board  of  education  for 
same,  and  authorized  the  issuance  of  $60,000  of  bonds  to  pur- 
chase a  site  and  to  erect  a  new  school  building  thereon. 

The  petition  seeks  to  restrain  the  issuance  of  these  bonds, 
the  purchase  of  the  school  site,  the  erection  of  the  building 
and  to  prevent  the  consolidation  of  these  two  village  districts 
into  a  new  one. 

A  general  demurrer  was  filed  to  the  amended  petition  in  the 
court  below  and  was  sustained,  and  error  is  here  prosecuted 
seeking  a  reversal  of  the  judgment  of  the  common  pleas  court. 

Plaintiff  in  error  relies  upon  the  claim  that  the  county  board 
of  education  was  wholly  without  authority  or  power,  statutory 
or  otherwise,  to  create  a  new  school  district  out  of  the  two 
village  districts.  In  other  words,  learned  counsel  for  the  plaint- 
iff in  error  contend  that  a  county  board  of  education  has  no 
jurisdiction  to  dissolve  village  districts  and  create  a  new  dis- 
trict therefrom. 

Section  4684  of  the  General  Code  clearly  defines  what  consti- 
tutes a  county  school  district : 

**Each  county,  exclusive  of  the  territory  embraced  in  any 
school  district  and  the  territory  in  any  village  school  district 
exempted  from  the  supervision  of  the  county  board  of  educa- 
tion by  the  provisions  of  Sections  4688  and  4688-1,  and  terri- 
tory detached  for  school  purposes,  and  including  the  territory 
attached  to  it  for  school  purposes,  shall  constitute  a  county 
school  district.  In  each  case  where  any  village  or  rural  school 
district  is  situated  in  more  than  one  county  such  district  shall 
become  a  part  of  the  county  school  district  in  which  the  greatest 
part  of  the  territory  or  such  village  or  rural  district  is  situ- 
ated.'' 

We  find  no  allegation  in  the  amended  petition  that  would 
warrant  us  in  holding  that  the  two  village  districts  in  question 
are  within  the  exceptions  found  in  the  above  statute,  but  we  do 
find  that  they  are  not  within  the  exceptions. 

Therefore,  if  they  are  not  exempted  from  the  provisions  of 
General  Code  4684  as  provided  in  General  Code  4688  and  4688-1, 
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then  they  are  tinder  the  jurisdiction  and  authority  of  the  county 
board  of  education  as  contemplated  in  and  provided  by  Gen- 
eral Code  4684,  and  the  county  board  of  education  has  full 
and  complete  power  and  authority  to  create  a  new  district  from 
the  territory  embraced  in  them. 

No  claim  is  made  in  the  amended  petition  that  advantage  was 
taken  by  the  electors  of  the  new  school  district  of  the  provisions 
of  General  Code  4736,  **  which  said  arrangement  shall  be  car- 
ried into  effect  as  proposed  unless,  within  thirty  days  after  the 
filing  of  such  notice  with  the  board  or  boards  of  education,  a 
majority  of  the  qualified  electors  of  the  territory  affected  by 
such  order  of.  the  county  board  file  a  written  remonstrance 
with  the  county  board  against  the  arrangement  of  school  dis- 
tricts so  proposed.'' 

Prom  a  careful  examination  of  Section  4736,  General  Code, 
which  further  provides,  **The  county  board  of  education  is 
hereby  authorized  to  create  a  school  district  from  one  or  more 
school  districts  or  parts  thereof,"  we  are  fully  convinced  that 
the  county  board  of  education  has  full  power  and  authority  over 
village  districts  and  may  create  a  new  district  by  consolidating 
two  village  districts. 

This  language  is  clear,  plain  and  explicit  and  certainly  gives 
to  the  county  board  full  and  complete  power  in  the  premises, 
unless  the  village  district  or  districts  are  exempted  from  the 
jurisdiction  of  the  county  board  of  education  aS  provided  in 
Sections  4688  and  4688-1,  General  Code,  which  does  not  appear 
in  the  immediate  case.    . 

Section  4679,  General  Code,  reads  as  follows: 

*  *  The  school  districts  of  the  state  shall  be  styled,  respectively, 
city  school  districts,  village  school  districts,  rural  school  dis- 
tricts and  county  school  districts. 


yf 


Thus  it  will  be  seen  that  we  have  four  kinds  of  school  dis- 
tricts: city,  village,  rural  and  county. 

The  statute.  General  Code,  4684,  specifically  exempts  city 
districts  from  the  jurisdiction  of  a  county  board  of  education, 
but  gives  it  complete  authority  over  rural  and  village  districts, 
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nnless  village  districts  take  advantage  of  the  provisions  of  Sec- 
tions 4688  and  4688-1,  General  Code,  and  thereby  become  exempt 
from  such  jurisdiction. 

We  think  that  a  fair  interpretation  of  the  provisions  of  the 
new  school  code  and  the  legislative  intent,  which  must  be  ascer- 
tained from  the  language  used  therein,  can  lead  to  but  one 
conclusion  as  to  the  jurisdiction  of  a  county  board  of  educa- 
tion over  village  districts,  and  that  is,  that  it  has  such  juris- 
diction unless  they  become  exempt  therefrom  in  the  way  pro- 
vided by  said  law. 

In  passing  upon  the  question  raised  by  the  demurrer  to  the 
amended  petition,  we  have  put  aside  any  technical  questions 
that  might  be  urged  for  it  and  looked  wholly  and  entirely  to 
the  real  question  involved  and  the  one  urged  and  relied  upon 
by  counsel  for  plaintiff  in  error,  namely:  Has  a  county  board 
of  education  jurisdiction  to  dissolve  two  village  districts,  which 
have  not  become  exempt  as  provided  by  Sections  4688  and  4688-1, 
General  Code,  and  create  a  new  district  from  the  territory  em- 
braced therein! 

We  must  and  do  answer  this  inquiry  in  the  affirmative. 

Thus  holding,  we  iSnd  that  the  common  pleas  court  was  not 
in  error  when  it  sustained  the  demurrer  to  the  amended  petition 
in  this  case;  and  finding  no  prejudicial  error  in  the  record  the 
judgment  of  the  common  pleas  court  must  be  affirmed. 

Judgment  affirmed. 

Powell,  J.,  and  Shields,  J.,  concur. 


COURT  OP  APPEALS.  858 


1917.]  Lucas  County. 


MANSLAUGHTER.  IN  CAUSING  DEATH  BY  THE  UNLAWFUL 

OPERATION  OF  AN  AUTOMOBILE. 

Court  of  Appeals  for  Lucas  County. 
Shirley  Bell  v.  State  op  Ohio. 

Decided,  June  29,  1917. 

HomMde— Death  at  a  Street  Crossing  in  a  Collision  Between  Automo- 
biles — Defendant,  Exceeding  the  Speed  Limit,  is  Convicted  of  Man- 
slaughter—If the  Speed  Was  Unlawful  Be  Could  Not  he  Guilty  of 
Assault  and  Battery — Validity  of  Naturalization — Charge  of  Court 
— Irregularity  in  Procedure  Without  Prejudice,  When, 

1.  It  Is  not  reversible  error  for  the  trial  court  to  refuse  to  hear  and 

decide  a  plea  in  abatement  based  on  the  alleged  disqualification  of  a 
grand  Juror,  until  after  the  return  of  a  verdict,  no  substantial  right 
of  the  defendant  being  prejudiced  thereby. 

2.  By  virtue  of  the  jurisdiction  conferred  by  Section  2165  of  the  Re- 

vised Statutes  of  the  United  States,  on  state  courts  of  record  hav- 
ing common  law  jurisdiction  and  a  seal  and  a  clerk,  the  probate 
courts  of  Ohio  were  authorized  to  grant  naturalization  to  aliens, 
prior  to  the  amendment  of  said  statute  In  1906. 

3.  Judgments  granting  naturalization  should  be  liberally  construed  and 

a  probate  record  Is  sufficient  which  Is  certified  October  29,  1887, 
by  J.  W.  Cummlngs,  probate  j-dge,  by  B.  A.  Case,  deputy  cJerk, 
reciting  that  at  a  probate  court  held  at  the  probate  ofllce  in  Toledo, 
Roger  Sheehy,  a  native  of  Ireland,  personally  came  and  proved 
to  the  court  that  he  had  arrived  in  the  United  States  before  he  had 
attained  the  eighteenth  year  of  his  age,  and  made  the  requisite 
declaration  of  bis  intention  to  be  naturalized  and  become  a  citi- 
zen of  the  United  States  and  had  behaved  as  a  man  of  good  moral 
character  attached  to  the  principles  of  the  Constitution  of  the 
United  States  and  well  disposed  to  the  good  order  and  happiness 
of  the  same;  the  record  further  reciting  that  Sheehy  having  fully 
complied  with  the  laws  of  the  United  States  in  relation  to  the 
naturalization  of  aliens,  and  on  being  admitted  by  the  court,  took 
the  oath  to  support  the  Constitution  of  the  United  States  and  to 
renounce  allegiance  to  every  foreign  prince,  potentate,  state  or 
sovereign,  and  particularly  to  the  Queen  of  England,  and  certify- 
Ing  that  he  was  thereupon  admitted  aa  a  eltizea. 
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4.  The  record  of  a  probate  court  granting  naturalization  to  an  alien 

prior  to  the  amendment  in  1906  of  Section  2165,  Revised  Stat- 
utes of  the  United  States,  imports  absolute  verity  and  can  not 
be  collaterally  impeached. 

5.  One  who  operates  an  automobile  in  violation  of  the  speed  limit  au- 

thorized by  Section  12604,  General  Code,  and  by  so  doing  directly 
causes  the  death  of  another,  or,  if  his  unlawful  conduct  in  so 
operating  the  machine  is  one  of  the  direct  causoQ  of  the  death  of 
another,  is  guilty  of  manslaughter,  and  this  is  so  even  though  the 
deceased  was  guilty  of  some  negligence  which  contributed  directly 
to  the  collision  resulting  in  his  death. 

6.  On  the  trial  of  a  case  where  the  defendant  is  indicted  for  man- 

slaughter it  is  not  the  duty  of  the  trial  judge  to  charge  the  Jury 
on  the  included  offense  of  assault  and  battery,  when  there  is  no 
evidence  which  would  tend  to  justify  the  jury  in  returning  a 
verdict  of  guilty  of  that  offense. 

Marshall  &  Fraser  and  Alhertus  Brown,  for  plaintiff  in  error. 
J,  C.  D^ Alton,  Prosecuting  Attorney,  contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

Shirley  Bell  was  tried  on  an  indictment  charging  manslaughter 
and  was  convicted  and  sentenced  for  that  offense.  He  prose- 
cutes error  to  this  court,  relying  chiefly  on  errors  claimed  to 
have  been  committed  by  the  trial  court  on  a  plea  in  abatement 
filed  by  him  and  on  errors  in  the  charge  of  the  court  to  the  jury. 

The  defendant  had  entered  a  plea  of  not  guilty  but  on  leave 
of  court  he  was  granted  permission  to  withdraw  that  plea  and 
file  a  motion  to  quash  the  indictment  and  a  plea  in  abatement, 
and  he  did  in  fact  file  the  motion  and  the  plea  on  February  20, 
1917.  The  case  was  called  for  trial  on  March  6th  and  a  jury 
impaneled.  Immediately  thereafter  the  motion  to  quash  the 
indictment  was,  after  consideration  by  the  court,  overruled. 
Thereupon  the  defendant  stood  mute  and  declined  to  enter  a 
plea  to  the  indictment,  but  the  court  entered  a  plea  of  not 
guilty  for  him,  and  the  jury  was  again  impaneled.  After 
counsel  had  stated  the  case  to  the  jury,  and  the  witnesses  had 
been  called  and  sworn,  counsel  for  the  defendant  inquired  of 
the  court  what  was  done  with  the  plea  in  abatement.     The 
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court  replied  that  he  simply  ignored  it.  It  is  apparent  from 
the  record  that  the  plea  in  abatement,  which  had  been  lost  or 
mislaid,  had  at  this  time  been  found,  but  it  was  not  disposed 
of  by  the  court  until  after  the  rendition  of  a  verdict  of  guilty 
of  manslaughter.  It  was,  however,  heard  and  decided  by  the 
court  before  the  motion  for  new  trial  was  disposed  of. 

The  first  objection  made  by  counsel  for  Bell  is  the  error  of  the 
court  in  failing  to  decide  the  plea  in  abatement  prior  to  the 
impaneling  of  the  jury.  Certainly  the  orderly  administra- 
tion of  justice  would  require  the  court  to  dispose  of  such  a 
plea  prior  to  the  commencement  of  the  trial,  but  a  failure 
of  the  court  so  to  do  would  not  justify  a  reversal  of  the  judg- 
ment and  sentence,  unless  the  action  of  the  court  in  defer- 
ring a  disposition  of  the  plea  in  abatement  were  prejudicial 
to  the  defendant.  It  is  manifest  that  the  rules  of  criminal 
procedure  should  be  so  construed  as  to  effect  the  purposes 
for  which  they  were  intended,  and  the  test  is  not  whether  all 
the  legal  formulas  have  been  literally  complied  with,  but  wheth- 
er anything  has  been  done  or  left  undone  which  prejudices 
the  substantial  rights  of  the  defendant.  If  the  action  of  the 
court  in  delaying  a  hearing  and  decision  on  the  plea  in  abate- 
ment prejudiced  any  substantial  right  of  the  accused  a  new 
trial  should  be  had.  If  it  did  not,  then  it  is  equally  clear 
that  it  is  the  duty  of  an  appellate  court  to  decline  to  re- 
verse the  conviction  on  that  ground.  We  are  of  the  opinion 
that  the  action  of  the  trial  court  in  failing  to  hear  and  de- 
cide the  plea  in  abatement  until  after  the  return  of  the  ver- 
dict of  guilty  did  not  prejudice  any  substantial  right  of  the 
accused.  If  the  plea  in  abatement  should  have  been  sustained, 
the  sustaining  of  it  after  the  return  of  the  verdict  would  pro- 
tect the  rights  of  the  accused;  and  if  the  plea  in  abatement 
should  have  been  overruled  it  can  not  prejudice  the  accused  for 
the  court  to  refrain  from  overruling  it  until  after  the  return 
of  the  verdict. 

The  plea  in  abatement  sets  forth  in  detail  that  one  of  the 
jurors  serving  on  the  grand  jury  which  returned  the  indictment 
against  tbe  nccuged  was  Koger  Sheehy,  ^bo  wfw  ^  iiativ^  of 
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Ireland  and  claimed  by  the  defendant  never  to  have  been 
naturalized.  On  the  hearing  of  the  plea,  the  record  of  the 
probate  court  was  introduced  in  evidence,  showing  the  action 
of  that  court  on  October  29,  1887,  on  the  application  of  Roger 
Sheehy  to  be  naturalized  and  to  become  a  citizen  of  the  United 
States;  but  it  is  urged  on  behalf  of  the  accused  that  the  pro- 
bate court  was  without  jurisdiction,  under  the  federal  statute 
in  force  at  that  time,  to  grant  naturalization  papers  to  aliens, 
and  that  the  record  introduced  in  evidence  is  insufficient  to 
show  that  Roger  Sheehy  was  in  fact  naturalized  by  the  action 
of  that  court. 

The  question  raised  as  to  the  jurisdiction  of  probate  courts 
in  Ohio  to  naturalize  aliens  is  an  impoi*tant  one.  The  stat- 
ute giving  jurisdiction  to  grant  naturalization  in  force  in  1887 
was  Section  2165  of  the  Revised  Statutes  of  the  United  States, 
and  that  statute  provided,  in  substance,  that  an  alien  could  de< 
clare  on  oath  before  a  circuit  or  district  court  of  the  United 
States  or  a  district  or  supreme  court  of  the  territories,  or  a 
court  of  record  of  any  of  the  states  having  common  law  juris- 
diction and  a  seal  and  clerk,  etc.,  his  intention  to  become  a  citi- 
zen of  the  United  States.  This  statute  was  amended  in  1906 
so  as  to  limit  the  jurisdiction  of  state  courts  in  the  granting 
of  naturalization,  to  those  which  have  jurisdiction  in  law  or  in 
equity  in  which  the  amount  in  controversy  is  unlimited.  But 
the  question  of  the  naturalization  of  Roger  Sheehy  depends 
upon  a  construction  of  the  statute  as  it  existed  in  1887.  The 
limitation  contained  in  the  act  governing  the  instant  case  is 
to  those  courts  having  common  law  jurisdiction  and  a  seal  and 
a  clerk.  It  is,  of  course,  not  necessary  that  the  probate  court 
should  have  had  general  common  law  jurisdiction  in  order  to 
be  empowered  to  act  in  such  cases,  and  such  is  the  rule  an- 
nounced in  2  Cyc,  112.  That  the  probate  court  in  Ohio  is  a 
court  of  record,  is  provided  by  Article  IV,  Section  7,  of  the 
Constitution  of  Ohio.  Under  the  statutes  of  Ohio  the  probate 
court  has  a  seal,  and  by  General  Code,  Section  1584,  the  pro- 
bate judge  is  authorized  to  perform  the  duties  of  clerk  of  his 
court  and  may  appoint  a  deputy  clerk  or  clerks  who  shall  take 
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an  oath  of  office  before  entering  npon  their  duties,  and  when 
so  qualified  may  perform  the  duties  pertaining  to  the  office 
of  clerk  of  the  court. 

The  question  of  the  power  and  authority  of  the  probate 
courts  of  Ohio  to  grant  naturalization  to  aliens  has  been  under 
consideration  in  various  courts,  but,  so  far  as  we  are  aware,  has 
not  been  determined  by  the  Supreme  Court  of  this  state  or  the 
Supreme  Court  of  the  United  States.  The  courts  which  have 
been  called  upon  to  decide  the  matter  have  not  always  been 
uniform  in  their  holdings.  The  earliest  decision  which  we  have 
seen  was  rendered  in  1858  in  the  Probate  Court  of  Hamilton 
County,  that  court  holding  that  probate  courts  in  Ohio  have 
power  to  admit  aliens  to  citizenship.  Ex  Parte  Downs,  3  Ohio 
Dec.  Repr.,  47.  That  decision,  was,  however,  reversed  in  the 
district  court  of  that  county.  In  re  Martin  Downs,  3  Ohio  Dec. 
Repr.,  56. 

In  1859  the  subject  was  given  careful  consideration  in  the  dis- 
trict court  in  Monroe  county  in  Ex  Parte  Wingard,  2  Ohio  Dec. 
Repr.,  126,  and  a  decision  rendered  by  that  court,  holding  that 
probate  courts  in  Ohio  do  have  power  to  admit  aliens  to  citizen- 
ship. 

Shortly  thereafter  the  identical,  question  came  on  for  hearing 
in  the  Circuit  Court  of  the  United  States  in  a  case  entitled 
Ex  Parte  Matthew  Smith,  3  Ohio  Fed.  Dec,  552,  also  reported 
22  Federal  Cases,  380.  The  Circuit  Court  of  the  United  States 
in  an  opinion  in  that  case  delivered  by  Judge  McLean  held  that 
the  probate  courts  of  Ohio  have  common  law  jurisdiction  in 
numerous  instances,  and  a  seal  provided  by  law,  and  are  em- 
powered to  employ  deputy  clerks  and  have  jurisdiction  to 
naturalize  aliens.  The  rule  thus  announced  by  Judge  McLean 
was  in  the  placing  of  a  construction  by  a  federal  court  on  a 
federal  statute,  and  the  rule  as  thus  laid  down  has  been  followed 
generally  throughout  the  state  of  Ohio  until  the  amendment  of 
the  federal  statute.  The  federal  court  gave  critical  attention  to 
the  phraseology  of  the  statute,  construing  the  expression  '*  hav- 
ing common  law  jurisdiction  and  a  clerk  and  a  seal,"  and  after 
such  consideration  reached  the  conclusion  already  stated.    The 
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case  was  cited  in  People  v.  Pease,  30  Barbour's  Supreme  Court 
Rep.  (N.  Y.),  588,  603,  that  court  saying  that  to  hold  that  the 
court  had  no  jurisdiction  would  be  fruitful  of  mischief,  creating 
doubt  and  uncertainty  as  to  civil  and  personal  rights,  endanger- 
ing titles  to  property,  and  in  many  instances  perhaps  destroy- 
ing inheritances  and  changing  the  course  of  descent.  The  rea- 
sons thus  given  come  now  with  added  force  for  when  the  de- 
cision just  cited  was  rendered  the  court  then  under  considera- 
tion had  been  exercising  the  authority  for  only  ten  years,  where- 
as the  authority  has  been  exercised  by  the  probate  courts  of 
Ohio  for  a  century,  and  until  the  amendment  of  the  federal 
statute  in  1906. 

In  1910  tlie  jurisdiction  of  the  probate  courts  to  grant  natural- 
ization was  before  the  court  of  common  pleas  of  this  county, 
and  a  decision  was  rendered  by  Judge  Johnson  (State  v.  Metz- 
ger  and  Irish,  10  N.P.[N.S.],97)  in  which,  after  a  thorough  re- 
view of  the  authorities,  the  court  reached  the  conclusion  that 
such  jurisdiction  existed  in  that  court. 

The  Surrogate's  Court  of  New  York  has  been  held  to  have 
such  jurisdiction.  See  Matter  of  Harstrom,  7  Abbott's  New 
Cases,  391. 

On  a  review  of  all  these  cases,  and  especially  in  view  of  the 
holding  of  the  United  States  Court  cited  above  and  the  follow- 
ing of  that  authority  in  general  practice  for  a  half  century  and 
more,  we  are  clearly  of  the  opinion  that  the  Probate  Court  of 
Lucas  County  had  jurisdiction  in  1887  to  grant  naturalization 
to  aliens. 

Counsel  for  Bell  insist  that  even  though  the  probate  court  had 
jurisdiction  to  grant  naturalization  to  Roger  Sheehy,  the  record 
introduced  in  evidence  does  not  show  that  it  did  so.  The  record 
is  certified  under  date  of  October  29,  1887,  by  J.  W.  Cummings, 
Probate  Judge,  by  B.  A.  Case,  Deputy  Clerk,  and  recites,  in 
substance,  that  at  a  probate  court  held  at  the  probate  office  in 
the  city  of  Toledo  on  October  29,  1887,  Roger  Sheehy,  a  native 
of  Ireland,  personally  came  and  proved  to  the  court  that  he  had 
arrived  in  the  United  States  before  he  had  attained  the  eigh- 
teenth year  of  his  age,  and  made  the  requisite  declaration  of  his 
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intention  to  be  naturalized  and  become  a  citizen  of  the  United 
States ;  and  also  proved  to  the  satisfaction  of  the  court  that  he 
has  behaved  as  a  man  of  good  moral  character,  attached  to  the 
principles  of  the  Constitution  of  the  United  States  and  well 
disposed  to  the  good  order  and  happiness  of  the  same.  The 
record  further  recites  that  Sheehy,  having  fully  complied  with 
the  laws  of  the  United  States  in  relation  to  the  naturalization  of 
aliens,  and  on  being  admitted  by  the  court,  took  the  oath  to 
support  the  Constitution  of  the  United  States  of  America  and 
to  renounce  and  abjure  all  allegiance  and  fidelity  to  every 
foreign  prince,  potentate,  state  or  sovereign,  and  particularly 
to  the  Queen  of  England.  The  record  thereupon  certifies  that 
Roger  Sheehy  was  admitted  as  a  citizen  of  the  United  States. 
Attached  to  this  record  is  a  paper  purporting  to  be  an  affidavit 
of  Roger  Sheehy,  an  applicant  for  naturalization,  but  it  does 
not  bear  the  signature  of  Roger  Sheehy. 

It  was  unnecessary  to  have  perpetuated  the  evidence  on  which 
the  probate  court  acted.  It  was  a  court  of  record  proceeding 
in  a  matter  in  rem  over  which  it  had  jurisdiction,  and  its  record 
imports  absolute  verity  without  setting  forth  the  facts  and  evi- 
dence on  which  the  judgment  was  rendered  (Shroyer,  Guard- 
tan,  V.  Richmond,  16  0.  S.,  455).  Even  though  it  were  permis- 
sible to  look  to  the  affidavit  made  by  Sheehy,  for  the  purpose  of 
determining  the  evidence  on  which  the  probate  court  acted,  the 
absence  of  his  signature  to  the  affidavit  is  not  sufficient  to  im- 
peach the  judgment  of  the  court  granting  naturalization.  The 
statute  (Section  2165,  Revised  Statutes  U.  S.)  provides  that  the 
applicant  shall  ** declare  on  oath,"  and  the  record  of  the  court 
shows  that  it  was  found  by  the  court  that  he  had  complied  with 
the  statutes  and  was  entitled  to  be  naturalized,  and  the  judg- 
ment ordered  that  he  be  admitted  as  a  citizen  of  the  United 
States.  While  the  judgment  of  the  court  is  not  perhaps  tech- 
nically regular  in  form,  it  can  not  be  attacked  in  this  collateral 
way.  The  judgments  of  courts  in  the  granting  of  naturaliza- 
tion should  be  liberally  construed,  and  we  hold  that  the  record 
introduced  in  evidence  is  sufficient  to  show  that  Roger  Sheehy 
became  a  naturalized  citizen  of  the  United  States  in  October, 
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1887,  and  was  therefore  qualii5ed  to  sit  on  the  grand  jury 
which  returned  the  indictment  against  the  accused.  It  follows, 
therefore,  that  the  trial  court  committed  no  error  in  overrul- 
ing the  plea  in  abatement. 

On  the  trial  of  the  case  the  evidence  disclosed  that  the  defend- 
ant on  the  date  named  in  the  indictment,  to-wit,  November  7, 
1916,  was  driving  a  seven  passenger  Hudson  automobile  north 
on  CoUingwood  avenue  in  the  city  of  Toledo.  Ashland  ave- 
nue runs  into  CoUingwood  avenue  from  the  southeast,  and  at  the 
point  where  these  two  avenues  meet  the  car  driven  by  Bell 
collided  with  a  car  going  south  and  driven  by  the  deceased, 
Donald  Fallon.  As  a  result  of  this  collision  Fallon  was  killed. 
Bell  himself  took  the  stand  and  testified  in  his  own  behalf  and 
in  the  course  of  his  testimony  stated  that  he  was  driving  his  car 
at  a  rate  of  speed  of  from  eighteen  to  twenty  miles  an  hour, 
which  would  be  in  violation  of  General  Code,  Section  12604. 
The  evidence,  however,  would  justify  the  jury  in  finding  that 
he  was  going  at  a  very  much  higher  rate  of  speed  than  testi- 
fied to  by  him,  some  of  the  witnesses  putting  the  speed  at 
forty  miles  an  hour  or  more.  The  bill  of  exceptions  contains 
photographs  of  the  two  cars  taken  shortly  after  the  accident,  and 
their  condition  as  there  shown  would  indicate  that  they  must 
have  been  proceeding  at  a  very  high  speed  at  the  time  of  the 
collision.  Bell  contended  that  he  believed  that  Fallon,  the  de- 
ceased, was  about  to  veer  to  the  left  onto  Ashland  avenue  im- 
mediately before  the  collision,  and  that  the  collision  was  caused 
by  the  fact  that  Fallon  changed  his  mind  and  determined  to 
proceed  down  CoUingwood  avenue  instead  of  going  down  Ash- 
land as  he  had  evidently  first  intended  to  do.  He  also  claimed 
that  the  collision  was  caused  by  the  high  speed  maintained  by 
Fallon  in  driving  his  car,  which  Bell  says  was  approximately 
twenty  miles  per  hour.  It  is  evident  that  the  jury  would  be 
perfectly  justified  in  finding  that  if  Bell  had  been  operating  his 
car  within  the  speed  authorized  by  the  statute  the  collision 
could  have  been  easily  avoided. 

Under  this  state  of  the  record  numerous  requests  to  charge 
the  jury  were  submitted  by  the  defendant  which  were  refused 
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and  to  which  he  excepted.  Most  of  those  requests  are  along  the 
same  line  and,  if  given,  would  have  required  the  jury  to  find  a 
verdict  of  not  guilty,  unless  they  should  find  that  a  wilful  viola- 
tion of  law  by  the  defendant  was  the  sole  and  only  cause  of  the 
death  of  Donald  Fallon.  Substantially  all  of  those  requests 
were  based  upon  the  theory  that  if  Fallon  was  guilty  of  any 
negligence  which  contributed  directly  to  the  collision  that  the 
defendant  could  not  be  convicted.  The  court  committed  no  er- 
ror in  refusing  to  give  these  instructions.  If  the  defendant  was 
guilty  of  a  violation  of  General  Code,  Section  12604,  in  opera- 
ting his  automobile  at  a  greater  rate  of  speed  than  is  permitted 
by  that  statute,  and  if  this  conduct  directly  caused  the  death 
of  Fallon  or  was  one  of  the  causes  which  directly  resulted  in  his 
death,  then  the  jury  would  be  justified  in  returning  a  verdict 
of  guilty. 

It  is  further  insisted  that  the  trial  court  erred  in  refusing 
to  charge  on  the  subject  of  assault  and  battery.  If  the  defend- 
ant was  operating  the  car  at  a  greater  speed  than  was  allowed  by 
General  Code,  Section  12604,  and  if  this  resulted  directly  in  the 
death  of  Donald  Fallon,  then  the  defendant  was  guilty  of  man- 
slaughter. If  the  speed  at  which  the  defendant  was  operating 
tlie  car  was  not  in  violation  of  that  statute,  or  if  it  was  not 
the  direct  cause,  or  one  of  the  direct  causes,  of  the  death  of 
Donald  Fallon,  then  he  was  entitled  to  a  verdict  of  not  guilty. 
We  see  no  reason  why  the  trial  judge  should  have 
charged  the  jury  on  the  subject  of  assault  and  battery.  The 
case  appears  to  be  directly  within  the  holding  of  the  Supreme 
Court  in  State  v.  Vancak,  90  0.  S.,  211,  214.  The  record  dis- 
closes that  Donald  Fallon  lost  his  life  by  reason  of  the  unlaw- 
ful conduct  of  the  accused  in  operating  his  machine  at  a  speed 
in  violation  of  the  statute. 

In  a  careful  examination  of  the  record  we  find  no  prejudicial 
error  and  the  judgment  will  be  afiirmed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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WATER  RENTS  NOT  A  PREFERRED  CLAIM. 

Ck)urt  of  Appeals  for  Hamilton  County. 

Edward  G.  Schultz,  Receiver  op  the  Warner  Equipment 

Company,  v.  City  op  Cincinnati. 

Decided,  June  18,  1917. 

Municipal  Corporations — No  Statutory  Authority  for  Treating  Water 
Rents  as  Preferred  Claims — Receiver  May  Seek  Review  of  an 
Order  Made  by  the  Court  Appointing  Him. 

1.  A  receiver  may  appeal  or  prosecute  error  to  the  order  of  the  court 

appointing  him  in  allowing  a  claim  against  the  estate  which  he 
is  administering. 

2.  Water  rents  due  to  a  municipality  are  not  made  a  preferred  claim 

on  proceeds  of  personalty  by  Section  3958,  and  a  municipality  can 
not  enforce  payment  as  such  preferred  claim  by  a  receiver  of 
water  rent  which  accrued  prior  to  his  appointment. 

Burch,  Peters  &  Connolly^  for  plaintiff  in  error. 

Chas.  A.  Groom,  City  Solicitor;  Saul  Zielonka,  Assistant 
City  Solicitor;  Charles  Tatgenhorst,  Jr.,  Assistant  City  Solici- 
tor, contra. 

Jones,  P.  J. 

The  question  to  be  determined  in  this  case  is  whether  the 
city  of  Cincinnati  is  entitled  to  be  paid  a  claim  for  water  rent, 
which  accrued  prior  to  the  appointment  of  a  receiver,  out  of 
the  proceeds  of  personal  property  which  was  sold  under  the 
order  of  court  and  reduced  to  cash  by  the  receiver.  The  claim 
of  the  city  is  that  it  has  a  first,  valid  and  subsisting  lien  for  the 
full  amount  of  accrued  water  rent  upon  the  money  in  the  posses- 
sion of  the  receiver.  This  claim  was  allowed  in  the  trial  court 
and  the  receiver  ordered  to  pay  the  claim  in  full.  To  this  order 
error  was  prosecuted  in  this  court. 

It  is  contended  at  the  outset  that  the  receiver  has  no  power 
to  except  to  the  order  of  the  court  which  appointed  him,  or  to 
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file  proceedings  to  review  that  court's  order  in  regard  to  the 
payment  of  this  claim.  In  Aldersoii  on  Receivers,  Section  588, 
page  797,  the  law  is  thus  stated: 

"'Every  claim  presented  against  a  fund  in  the  hands  of  a 
receiver,  if  contested  before  the  court,  becomes  in  effect  a  suit 
against  the  receiver,  which  is  ended  by  a  final  judgment  allow- 
ing or  rejecting  the  claim,  and  any  party  to  the  contest  dissat- 
isued  with  the  result  may  have  the  proceedings  revised  on  ap- 
peal. The  receiver  as  a  party  defendant  to  an  action  has  the 
same  right  to  appeal  from  a  judgment  of  the  court  affecting 
the  interests  of  the  estate  represented  by  him  that  the  party 
or  corporation  to  whom  the  estate  originally  belonged  would 
have  had  if  the  suit  had  been  brought  by  them. 


7f 


If  this  claim  had  been  prosecuted  as  an  independent  suit  by 
the  city  against  the  receiver  with  leave  of  court,  instead  of  by 
a  motion  in  the  nature  of  an  intervening  petition  in  the  case 
where  the  receiver  had  been  appointed,  there  would  be  no  ques- 
tion as  to  the  power  of  the  receiver  to  secure  a  review  of  the 
judgment  of  the  court.  Smith  v.  Folsom,  80  0.  S.,  219 ;  Webb 
V.  Staesely  80  0.  S.,  122.  The  power  of  a  receiver  to  secure 
such  an  appeal  was  sustained  in  Felton  v.  Ackermann,  9  U.  S. 
C.  C.  A.,  457.  In  the  opinion  of  the  court  by  Taft,  J.,  it  was 
said  (p.  458) : 

**  While  it  is  true  that  the  receiver  is  an  arm  of  the  court 
in  the  administration  of  the  property,  yet  where  persons  inter- 
vene to  obtain  relief  against  him  because  they  can  not  obtain 
full  relief  in  any  other  forum,  the  issue  raised  by  his  answer 
to  the  petition  makes  the  proceeding  an  adversary  one,  in  which 
the  receiver  represents  the  interests  of  the  owners  of  the  prop- 
erty, of  which  he  is  temporarily  in  charge.  If,  as  such  repre- 
sentative, he  feels  aggrieved  by  an  order  of  the  court  made  in 
an  adversary  proceeding  of  this  character,  it  is  diflBcult  to  see 
why  he  should  not  be  permitted  to  have  the  order  of  the  court 
reviewed  by  the  appellate  tribunal  to  whom  any  other  litigant 
may  resort.  Certainly,  the  owners  of  property,  if  aggrieved 
by  the  order  against  the  receiver,  might  appeal,  and  there  would 
seem  to  be  no  justice  in  preventing  the  temporary  custodian 
of  their  property  from  doing  so." 
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See  also  Bosworth  v.  Terminal  B.  A.,  26  U.  S.  C.  C.  A.,  279. 
The  rule  is  thus  laid  down  in  High  on  Beceivers,  4th  Ed.,  Section 
264a: 


(< 


As  to  the  right  of  a  receiver  to  appeal  from  orders  and 
judgments  entered  in  the  course  of  the  receivership  proceed- 
ings, it  is  held  that  he  has  the  same  right  of  appeal  from  an 
adverse  judgment  for  the  recovery  of  funds  pertaining  to  his 
receivership  as  the  party  over  whom  he  was  appointed  would 
have  had." 

See  also  Beach  on  Beceivers,  pages  295  to  296. 

Under  these  authorities  we  hold  that  the  receiver  in  this  case 
was  entitled  to  prosecute  this  error  proceeding  for  the  review  of 
the  order  complained  of. 

The  city  claims  that  water-rents  due  it  are  a  preferred  claim 
under  Section  3958,  General  Code,  which  is  as  follows: 

**For  the  purpose  of  paying  the  expenses  of  conducting  and 
managing  the  water  works,  such  director  may  assess  and  collect 
from  time  to  time  a  water  rent  of  sufficient  amount  in  such  man- 
ner as  he  deems  most  equitable  upon  all  tenements  and  premises 
supplied  with  water.  When  more  than  one  tenant  or  water 
taker  is  supplied  with  one  hydrant  or  off  the  same  pipe,  and 
when  the  assessments  therefor  are  not  paid  when  due,  the  direc- 
tor shall  look  directly  to  the  owner  of  the  property  for  so  much 
of  the  water  rent  thereof  as  remains  unpaid,  which  shall  be 
collected  in  the  same  manner  as  other  city  taxes." 

There  is  no  question  but  that  a  municipality  in  Ohio  can  con- 
struct water  works  and  supply  water  to  its  inhabitants,  and 
the  director  of  public  service  of  a  city  is  authorized  to  manage 
such  water  works  and  to  make  such  by-laws  and  regulations  as 
he  may  deem  necessary  for  such  purpose,  which  regulations, 
under  Section  3957,  General  Code,  shall  have  the  validity  of 
ordinances.  It  is  not,  however,  contended  that  any  regulation 
of  the  city  of  Cincinnati  has  been  made  or  attempted  by  virtue  of 
which  this  claim  for  water  rent  would  become  a  lien  or  first 
charge  upon  the  assets  of  the  Warner  Equipment  Company  in 
the  hands  of  its  receiver,  nor  is  any  specific  statute,  ordinance  or 
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regulation  pointed  out  by  the  city  under  which  this  claim  would 
be  deemed  a  preferred  claim  as  against  the  receiver.  It  is  ar- 
gued that  water  rents  are  in  the  nature  of  taxes  and  that  as 
general  taxes  become  a  lien  against  real  estate,  in  some  manner 
this  claim  should  be  a  lien  against  this  fund.  In  Alter  v.  Cin- 
dnnati,  56  0.  S.,  47,  the  Supreme  Court  in  its  opinion  by  Bur- 
ket,  J.,  at  page  67,  said: 

**  Water  rents  are  not,  strictly  speaking,  taxes,  and  certainly 
not  taxes  on  property  to  be  regulated  under  article  twelve  of 
the  Constitution.'* 

Even  taxes  are  not  a  lien  upon  personal  property,  and  be- 
come such  only  after  judgment. 

There  is  no  question  but  that  under  proper  regulations  the 
city  could  protect  itself  in  the  collection  of  water  rents  by  pro- 
viding that  the  water  be  turned  off  and  not  turned  on  again 
until  all  back  rent  had  been  paid.  Mansfield  v.  Humphreys 
Manf,  Co,,  82  0.  S.,  216.  No  doubt  other  methods  might  be 
devised  equally  efScacious  to  secure  back  water  rents  in  cases 
of  the  appointment  of  a  receiver  for  the  management  of  manu- 
facturing property,  but  no  provision  by  law  has  been  pointed 
out  whereby  this  particular  claim  can  be  held  a  preference 
against  the  fund  in  the  hands  of  this  receiver. 

The  judgment  below  must  therefore  be  reversed. 

Gorman^  J.,  and  HamOiTOn,  J.,  concur. 
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C3LUS13N  BETWEEN  VEHICLE  AND  INTERURBAN  CAR  AT 

COUNTRY  CROSSING. 

Court  of  Appeals  for  Licking  County. 
The  Ohio  Electric  By.  Co.  v.  Isaac  Burkham. 

Decided,  October  Term,  1916. 

Negligence — Driver  Injured  hy  Interur'ban  Car — Averment  that  Car 
Was  Being  Operated  at  Excessive  Speed — Charge  of  Court  With 
Reference  to  Duty  of  Motorman. 

1.  In  an  action  for  injuries  from  being  struck  by  an  electric  car  whicli 

it  is  alleged  was  being  operated  over  a  crossing  at  an  excessive 
and  dangerous  rate  of  speed,  it  is  not  error  to  give  a  special  charge 
to  the  jury  before  argument,  to  the  effect  that  if  the  jury  find  that 
the  motorman  might  and  by  the  exercise  of  ordinary  care  would 
have  seen  plaintiff  in  time  to  have  avoided  striking  him,  a  verdict 
should  be  returned  in  his  favor,  unless  the  Jury  also  find  that  the 
plaintiff  was  himself  guilty  of  negligence  contributing  to  his  in- 
jury. 

2.  The  fact  that  some  of  the  testimony  of  the  plaintiff  relating  to  ma- 

terial facts  is  unsupported  is  not  sufficient  ground  of  itself  to  war- 
rant a  reviewing  court  in  setting  the  Judgment  aside  on  the  ground 
of  weight  of  the  evidence. 

Fitzgibbon,  Montgomery  &  Black,  on  behalf  of  plaintiff  in 
error. 

J.  W.  Horner  and  Kibler  &  Kibler,  on  behalf  of  defendant 
in  error. 

HoucK,  J. 

The  plaintiff  in  error  seeks  a  reversal  of  the  judgment  of  the 
common  pleas  court  in  this  case.  The  plaintiff  in  error  was  the 
defendant  below,  and  the  defendant  in  error  was  the  plaintiff 
below.  The  suit  below  was  one  for  personal  injuries  alleged  to 
have  been  received  by  said  Burkham  while  attempting  to  drive 
over  the  tracks  of  said  railway  company  in  a  one-horse  buggy 
at  a  point  about  four  miles  east  of  the  city  of  Newark,  Ohio, 
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known  as  McClellan's  crossing;  that  said  injuries  complained 
of  were  caused  by  one  of  the  interurban  cars  of  the  defendant 
company  which  was  being  run  at  a  reckless  and  dangerous  rate 
of  speed,  at  about  sixty  miles  an  hour,  by  the  servants  of  the 
company,  and  that  said  injuries  received  by  Burkham  were 
in  no  way  caused  by  any  fault  of  his  or  negligence  on  his  part, 
and  that  he  in  no  way  contributed  to  the  same. 

The  cause  was  submitted  to  a  jury  and  a  verdict  returned 
in  favor  of  Burkham  in  the  sum  of  $500.  A  motion  for 
new  trial  was  filed,  heard  and  overruled,  and  a  judgment  was 
entered  on  the  verdict. 

Plaintiflf  in  error  seeks  a  reversal  of  this  judgment  for  two 
reasons: 

1.  That  the  court  erred  in  giving  to  the  jury  before  argu- 
ment a  certain  written  request  which  was  given  at  the  instance  of 
the  plaintiff  below. 

2.  That  the  verdict  is  against  the  manifest  weight  of  the  evi- 
dence. 

When  written  requests  are  presented  by  counsel  to  be  given 
before  argument,  it  is  the  duty  of  the  court  to  give  same,  if 
they,  or  any  of  them,  are  sound  propositions  of  law  and  appli- 
cable to  the  facts  established  by  the  evidence,  and  are  pertinent 
to  the  issue  or  issues  raised  by  the  pleadings,  but  if  they  or  any 
of  such  requests  are  not,  then,  of  course,  the  trial  judge  must 
not  submit  same  to  the  jury. 

The  request  complained  of  is  as  follows: 

* '  If  you  find  from  the  evidence  that  the  motorman  of  the  de- 
fendant, in  the  exercise  of  ordinary  care  on  his  part,  in  the  run- 
ning of  the  car,  could  or  should  have  seen  the  plaintiff  about  to 
use  said  crossing,  both  vehicle  and  car  going  in  the  same  direc- 
tion, in  time  to  have  slackened  the  speed  of  his  car,  or  in  time 
to  have  stopped  the  car  and  thus  avoided  the  accident  to  the 
plaintiff,  and  that  because  of  the  failure  of  said  motorman  to 
see  the  said  plaintiff  in  that  position,  or  that  he  was  guilty  of 
a  want  of  ordinary  care  in  not  seeing  the  plaintiff  in  said  posi- 
tion, your  verdict  should  be  for  the  plaintiff,  unless  you  find 
from  the  evidence  that  the  plaintiff  was  guilty  of  negligence 
contributing  to  his  injuries." 
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It  is  urged  by  counsel  for  plaintiff  in  error  that  the  court  be- 
low erred  in  giving  the  above  to  the  jury  for  the  reason  that  it 
is  based  upon  the  doctrine  of  last  chance  and  that  the  petition 
is  silent  as  to  any  such  claim. 

We  have  examined  this  request  with  much  care  and  from  our 
examination  of  it,  and  in  the  light  of  the  authorities  upon  this 
question,  we  are  free  to  say  that  we  can  not  agree  with  the  claim 
of  counsel  for  plaintiff  in  error. 

The  law  as  embraced  in  this  request  is  certainly  sound  as  a 
general  proposition  of  law  and  was  peculiarly  applicable  to  the 
facts  as  shown  by  the  evidence  in  this  case,  and  the  court  com- 
mitted no  error  in  submitting  it  to  the  jury. 

The  next  question  to  be  determined  by  this  court  is :  Was  the 
verdict  against  the  manifest  weight  of  the  evidence?  We  have 
read  the  testimony  of  the  witnesses  as  contained  in  the  bill  of 
exceptions  and  while  the  testimony  of  the  plaintiff  below  stands 
alone  as  to  some  of  the  material  facts  necessary  to  be  established 
in  order  for  him  to  recover,  yet  we  are  not  able  to  say,  as  a  re- 
viewing court,  that  the  jury  was  not  warranted  in  giving  the 
weight  to  his  testimony  which  it  certainly  did  give  to  same,  as 
indicated  by  the  verdict  it  returned. 

A  reviewing  court  will  not  and  should  not  set  aside  and  hold 
for  naught  a  verdict  of  a  jury  for  the  alleged  reason  that  it  is 
against  the  weight  of  the  evidence,  unless,  upon  an  examination 
of  the  whole  record,  it  is  fully  satisfied  that  the  verdict  is  mani- 
festly and  clearly  against  the  weight  of  the  evidence,  and  in  the 
present  case  we  are  not  so  satisfed,  and  therefore,  will  not  dis- 
turb the  verdict  of  the  jury  on  the  alleged  ground  that  it  is 
not  supported  by  the  evidence. 

We  therefore  hold,  from  an  examination  of  the  entire  record 
in  this  case,  that  there  is  no  prejudicial  error  therein  that  would 
warrant  this  court  in  reversing  the  judgment  of  the  common 
pleas  court.  We  therefore  hold  that  the  judgment  of  the  lower 
court  should  be  afSrmed. 

Judgment  afibmed. 

Shields,  J.,  and  Powell,  J.,  concur. 
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DXECAL  DISMISSAL  OF  A  SCHOOL  PRINCIPAL. 

Court  of  Appeals  for  Fairfield  County. 

Samuel  H.  Layton  v.  Jerry  R.  Clements  et  al.* 

Decided,  April  26, 1917. 

Schools — Statutory  Protection  of  cr Teacher  Diamiased  Without  Ground 
— Applies  Also  to  a  Principal — Time  Not  the  Essence  of  the  Contract 
With  a  Principal — Action  of  a  Previous  Board  of  Education  Bind- 
ing Upon  its  Successors — Remedy  of  a  Principal  Dismissed  With- 
out a  Hearing. 

1.  The  provision  of  Section  7702,  General  Code,  that  the  term  of  a 

superintendent  of  schools  must  end  on  August  31,  Is  directory  and 
not  mandatory,  time  not  being  the  essence  of  the  contract. 

2.  The  provision  of  Section  7701,  that  no  "teacher''  shall  be  dismissed 

by  a  board  of  education  unless  charges  are  first  reduced  to  writing 
and  an  opportunity  given  for  defense  before  the  board  or  a  com- 
mittee thereof,  covers  superintendents  of  public  schools,  and  the 
dismissal  of  a  superintendent  without  observance  of  these  pro- 
visions may  be  enjoined. 

3.  A  court  will  not  permit  a  board  of  education  to  abrogate  and  hold 

for  naught  a  contract  entered  into  by  its  predecessors  unless  it 
first  establishes  its  legal  right  so  to  do,  nor  will  It  remit  to  an 
action  at  law  a  party  suffering  from  the  annulling  of  such  a  con- 
tract 

M.  A.  Daugherty  and  J.  W.  Dejfenbaugh,  for  plaintiff, 
Ruble,  Courtrightf  McCleery  &  Shell,  contra. 

HoucK,  J. 

This  cause  is  here  on  appeal  from  the  Common  Pleas  Court 
of  Fairfield  County,  Ohio. 

The  petition  in  substance  avers  that  on  May  27, 1915,  plaintiff 
was  elected  to  the  ofSce  and  position  of  superintendent  of 
schools,  for  the  city  of  Lancaster,  Ohio,  by  the  board  of  edu- 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
overruled  by  the  Supreme  Court,  July  3, 1917. 
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cation  of  said  city;  that  his  term  of  oflSce  was  for  three 
years  from  the  1st  day  of  September,  1915 ;  that  his  salary  was 
fixed  at  $2,200  per  year,  payable  in  monthly  installments  of 
$188.33  1-3 ;  that  he  holds  a  state  life  certificate  as  a  teacher  in 
the  high  schools  of  Ohio ;  that  he  accepted  said  employment  and 
is  now  discharging  the  duties  of  same;  that  his  salary  has 
been  paid  up  to  July  1st,  1916;  that  the  defendant,  Jerry  R. 
Clements,  claims  to  have  been  elected  superintendent  of  said 
schools  by  the  board  of  education  of  said  city  of  Lancaster,  for 
the  year  commencing  September  1,  1916,  and  is  now  assuming 
and  attempting  to  act  as  such;  that  he  is  attempting  by  force 
and  otherwise  to  get  possession  of  the  books  and  papers  per- 
taining to  said  position,  and  by  force  and  otherwise  and  against 
the  law  and  rights  of  plaintiff  seeks  to  assume  and  perform  the 
duties  of  superintendent,  as  aforesaid ;  that  the  other  defendants 
herein  are  aiding  and  assisting  said  Clements  in  his  unlawful 
acts  and  attempt  to  prevent  the  plaintiff  from  acting  as  such 
superintendent  and  in  the  performance  of  his  official  duties. 

Plaintiff  prays  for  an  injunction  restraining  each  and  all  of 

""^r^  the  defendants  from  in  any  way  interfering  with  him  in  the 

performance  of  his  duties  as  superintendent  aforesaid,  and  from 

the  payment  of  any  salary  to  the  defendant,  Jerry  R.  Clements. 

The  defendants  filed  an  answer  denying  all  of  the  material 
allegations  of  the  petition. 

Upon  these  pleadings  and  the  evidence  the  cause  was  sub- 
mitted to  this  court.     The  undisputed  evidence  in  th'is  case  is: 

That  on  ^lay  29, 1913,  the  plaintiff  was  elected  superintendent 
of  the  Lancaster  schools  for  a  period  of  two  years,  commencing 
on  the  1st  day  of  July,  1913 ;  that  he  accepted  and  performed  the 
duties  of  said  position;  that  on  !May  27,  1915,  he  was  elected 
for  a  period  of  three  years  at  a  salary  of  $2,200  per  year,  term 
to  commence  on  July  1,  1915,  and  that  he  accepted  said  position 
and  entered  upon  the  discharge  of  his  duties  and  has  been 
paid  his  salary  to  July  14,  1916;  that  the  membership  of  the 
board  of  education  prior  to  January  1,  1916,  was  as  follows: 
G.  E.  Miller,  J.  T.  Obeidorfer,  L.  G.  Silbaugh,  J.  D.  Van  Gundy 
and  L.  E.  Eyman,  and  that  subsequent  to  that  date  its  member- 
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ship  consisted  of  J.  T.  Oberdorfer,  Lee  0*  Grady,  J.  D.  Van 
Gundy,  Ralph  W.  Wolfe  and  L.  E.  Martin. 
Minutes  of  board  of  education  meeting  held  May  1,  1916: 


an 


The  following  resolution  was  read.     Resolved:     Be  it  Re- 
solved by  the  Board  of  Education  of  the  City  of  Lancaster,  Ohio, 

**lst.  That  by  reason  of  the  ineflBciency,  neglect  of  duty 
and  improper  conduct  of  S.  H.  Layton,  superintendent  of  said 
schools,  the  said  S.  H.  Layton  is  by  said  board  of  education  of 
the  city  of  Lancaster,  Ohio,  hereby  discharged  and  dismissed  as 
such  superintendent  of  the  said  Lancaster  schools,  the  said  dis- 
charge and  dismissal  aforesaid  to  become  effective  on  the  30th 
day  of  June,  1916. 

*'2d.  That  upon  the  passage  of  this  resolution,  the  clerk  of 
this  board  be,  and  he  is  hereby  ordered  to  serve  a  copy  of  said 
resolution  on  said  S.  H.  Layton,  within  five  days  from  the  date 
of  the  passage  hereof,  and  of  his  service  to  make  due  return 
forthwith  to  this  board. 

* '  Offered  by  J.  T.  Oberdorfer,  seconded  by  Lee  0  'Grady.  The 
vote  on  the  above  resolution  was  as  follows :  T.  D.  Van  Gundy, 
yes;  Lee  0 'Grady,  yes;  J.  T.  Oberdorfer,  yes;  Ralph  AV.  Wolfe, 
yes;  L.  E.  ^Marten,  yes.  The  president  then  declared  the  mo- 
tion carried. 

'*Upon  calling  for  remarks  before  vote  on  the  above  resolu- 
tion, Supt.  Layton  said :  *  I  would  like  to  demand  more  specific 
charges. ' 

*'No  other  remarks  were  made  and  motion  to  adjourn  was 
carried. 

T.  D.  Van  Gundy,  Pres., 
W.  A.  Thompson,  Clerk. 

'*A  copy  of  the  above  resolution  was  placed  in  the  hands  of 
Supt.  S.  H.  Layton,  by  the  clerk  of  the  board  of  education  of 
Lancaster,  Ohio,  on  May  4th,  1916. 

''W.  A.  Thompson,  Clerk.'' 

Minutes  of  board  of  education  meeting  held  May  25,  1916 : 

**The  following  resolution  was  offered  by  J.  T.  Oberdorfer, 
seconded  by  Lee  0  'Grady : 

"Resolution.  There  being  a  vacancy  in  the  office  of  super- 
intendent of  schools  of  the  city  of  Lancaster,  Ohio,  on  and  after 
the  30th  day  of  June,  1916,  therefore, 

'*Be  ii  Resolved  by  the  board  of  education  of  the  city  of  Lan- 
caster, Ohio,  that  Lewis  D.  Bonebrake  be,  and  he  hereby  is,  em- 
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ployed  and  elected  to  the  position  of  superintendent  of  the 
schools  of  said  city  of  Lancaster,  Ohio,  for  a  term  of  two  years, 
at  an  annual  salary  of  $2,500  per  year ;  said  term  of  Lewis  D. 
Bonebrake  as  such  superintendent  as  aforesaid  shall  begin  on 
the  1st  day  of  July,  1916.  On  call  of  roll  of  board,  the  vote  on 
the  above  resolution  was  as  follows:  Oberdorfer,  yes;  Van 
Gundy,  yes;  0 'Grady,  yes;  Wolfe,  yes;  Marten,  yes;  said  reso- 
lution receiving  a  majority  of  all  votes  of  said  board  of  educa- 
tion, the  president  of  said  board,  J.  D.  Van  Gundy,  declared 
the  said  Lewis  D.  Bonebrake  duly  elected  and  employed  as  such 
superintendent  of  the  schools  of  the  city  of  Lancaster,  Ohio,  in 
accordance  with  the  terms,  conditions  and  specifications  of  said 
resolution.'' 

Minutes  of  board  of  education  held  May  25,  1916 : 

**  Board  of  education  of  Lancaster  schools  met  in  adjourned 
session  with  following  present:  J.  D.  Van  Gundy,  Dr.  Lee 
0 'Grady  and  L.  E.  Marten. 

**  Clerk  reported  that  contract  for  south  building  fmprove- 
ment  had  been  approved  by  city  solicitor  and  placed  in  hands 
of  the  Gosling  Plumbing  Co.  for  signature. 

**The  following  resolution  was  offered  by  0 'Grady,  seconded 
by  L.  E.  Marten: 

^'Be  it  Resolved  by  the  board  of  education  of  Lancaster  city 
schools,  Lancaster,  Ohio,  that  the  clerk  of  this  board  be  in- 
structed to  ask  Mr.  S.  H.  Layton  for  all  keys  to  buildings  and 
for  the  custody  of  any  property  said  Mr.  Layton  may  have  in 
his  possession  belonging  to  the  said  board  of  education  and  Lan- 
caster schools.  Roll  call  as  follows :  Van  Gundy,  yes ;  0  'Grady, 
yes;  Marten,  yes.    Resolution  adopted. 

''Motion  by  0 'Grady,  seconded  by  Marten,  that  clerk  be  in- 
structed to  have  the  grass  cut  on  north  school  grounds.  Motion 
carried. 

''Adjourned  to  meet  July  8,  1916. 

"J.  D.  Van  Gundy,  Pres. 
"W.  A.  Thompson,  Clerk.'' 

Minutes  of  the  board  of  education  meeting  held  July  27, 1916 : 

"The  following  resolution  was  read  by  the  clerk:  Resolu- 
tion :  There  being  a  vacancy  in  the  office  of  the  superintendent 
of  the  schools  of  the  city  of  Lancaster,  Ohio,  caused  by  the  death 
of  Superintendent-elect  Lewis  D,  Bonebrake,  Be  it  Resolved, 
by  the  board  of  education  of  the  city  of  Lancaster,  Ohio,  that 
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J.  R.  Clemento  be,  and  he  is  hereby  employed  and  elected  to  the 
position  of  superintendent  of  the  schools  of  said  city  of  Lan- 
caster, Ohio,  for  a  term  of  two  years,  at  an  annual  salary  of 
$2,500  per  year.  Said  term  of  J.  R.  Clements  as  such  superin- 
tendent as  aforesaid  shall  begin  on  the  1st  day  of  September, 
1916. 

*'OflPered  by  Lee  0 'Grady,  seconded  by  L.  E.  Marten.  On 
roll  call  of  the  board  the  vote  on  the  above  resolution  was  as 
follows : 

"Oberdorfer,  yes;  Van  Gundy,  yes;  0 'Grady,  yes;  Marten, 
yes;  Wolfe,  yes.  Said  resolution  receiving  a  majority  of  all  of 
said  board  of  education,  the  president  of  the  said  board,  J.  D. 
Van  Gundy,  declared  the  said  J.  R.  Clements  duly  elected  and 
employed  as  such  superintendent  of  the  schools  of  the  city  of 
Lancaster,  Ohio,  in  accordance  with  the  term,  condition  and 
specifications  of  said  resolution." 

Plaintiff  was  ready  and  willing  to  and  did  perform  all  the 
duties  of  superintendent  of  schools  of  the  city  of  Lancaster, 
Ohio,  and  did  all  that  was  necessary  to  be  done  until  defendants 
placed  new  locks  upon  the  doors  to  the  superintendent's  office 
and  refused  him  admittance  thereto,  which  was  on  or  about  the 
day  of  August,  1916. 

It  is  not  claimed  that  any  charges  were  preferred  against  the 
plaintiff  as  provided  by  Section  7701,  General  Code,  or  that  he 
was  given  an  opportunity  to  be  heard  either  by  the  board  or  a 
committee  thereof. 

Under  these  facts  this  court  is  called  upon  to  determine  as  to 
whether  or  not  the  plaintiff  is  entitled  to  the  relief  prayed  for 
in  his  petition. 

The  defendants  contend  that  plaintiff's  petition  should  be 
dismissed  for  the  following  reasons: 

1st.  That  the  plaintiff  has  no  valid  and  binding  contract  of 
employment  with  the  defendant  board  of  education. 

2d.  That  if  plaintiff  has  any  right  of  action  against  the  de- 
fendants that  it  is  one  in  law  and  not  equity. 

Learned  counsel  for  the  defendants  urge  that  because  the 
term  of  employment  does  not  end  with  the  31st  day  of  August, 
as  provided  by  Section  7702,  General  Code,  that  plaintiff  has  no 
valid  contract. 
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This  provision,  as  we  view  it,  is  directory  and  not  mandatory. 
A  board  of  education  may  employ  a  superintendent  for  a  term 
not  to  exceed  five  years,  but  it  may  employ  one  for  less  than  that 
period,  which  was  done  in  the  present  case.  The  essence  of  the 
contract  under  consideration  is  not  time,  and  therefore  we  do 
not  think  the  claim  of  the  defendant^^n  this  regard  is  well 
taken. 

The  contract  was  for  three  years,  and  it  must  be  admitted 
that  at  the  time  it  was  entered  into  it  was  done  in  good  faith 
and  considered  binding  upon  all  of  the  parties  thereto. 

Plaintiff  performed  his  part  of  the  contract  and  defendants 
accepted  it  for  one  year  and  then  the  personnel  of  the  board 
of  education  changed  and  an  attempt  was  made  to  annul  said 
contract  on  the  part  of  the  board  of  education. 

No  opportunity  was  given  the  plaintiff  to  be  heard  as  to  any 
alleged  ineflBciency,  neglect  of  duty  or  improper  conduct  on 
his  part.  But  the  Legislature  of  Ohio  has  seen  proper  to  place 
a  protection  around  teachers  and  superintendents  of  schools  by 
the  enactment  of  a  wise  statute,  the  provisions  of  which  are 
clear,  definite  and  certain.  Section  7701,  General  Code,  pro- 
vides : 

*'Each  board  may  dismiss  any  appointee  or  teacher  for  in- 
efficiency, neglect  of  duty,  immorality,  or  improper  conduct. 
No  teacher  shall  be  dismissed  by  any  board  unless  the  charges 
are  first  reduced  to  writing  and  an  opportunity  be  given  for 
defense  before  the  board,  or  a  committee  thereof,"  etc. 

Defendants  insist  that  from  a  proper  construction  of  the  above 
statute  we  are  bound  to  reach  the  conclusion  that  a  superin- 
tendent is  not  a  teacher. 

It  seems  to  us  that  this  construction  would  lead  us  to  con- 
clude that  the  Legislature  had  a  higher  regard  for  the  protection 
of  a  janitor  or  a  primary  teacher  than  it  did  for  the  efficiency, 
protection  and  safety  of  its  ''guiding  star  of  the  school  igrs- 
tem,*'  its  superintendent. 

We  are  bound  to  disagree  with  the  construction  urged  by 
learned  counsel  for  the  defendants,  and  hold  that  a  superin- 
tendent of  schools  is  a  teacher  and  is  entitled  to  all  the  protee- 
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tion  placed  about  him  by  the  provisions  of  the  statute  just  re- 
ferred to. 

The  contract  before  us  is  a  solemn  and  binding  obligation 
between  the  parties  to  it,  and  can  not  and  should  not  be  set  aside 
and  held  for  naught,  unless  there  has  been  some  violation  of  its 
terms  and  provisions. 

What  act  of  omission  or  commission  on  the  part  of  the  plaint- 
iff has  been  proven  that  would  warrant  a  court  in  setting  aside 
his  contract  of  employment  in  this  caseY  We  are  unable  to 
find  any. 

A  contract  entered  into  between  a  board  of  education  and  an 
individual  is  just  as  binding  on  the  parties  as  if  made  between 
individuals;  and  a  court  will  not  permit  a  board  of  education  to 
abrogate  and  hold  for  naught  a  valid  contract  made  by  its 
predecessors  in  office,  unless  it  first  establishes  its  legal  right 
so  to  do.  In  the  case  at  bar  there  is  certainly  no  evidence  war- 
ranting it. 

Coming  now  to  the  second  proposition  urged  by  the  defend- 
ants. Has  the  plaintiff  pursued  the  proper  remedy?  Counsel 
for  defendants  in  their  brief  say: 

**The  defendants  did  everything  they  could  do  to  get  rid  of 
the  plaintiff.  They  demanded  the  keys.  When  this  was  refused 
they  took  possession  of  the  office,  changed  the  locks  on  the 
doors,  and  with  force  kept  him  out.  True,  he  came  into  the 
room  while  they  were  holding  a  meeting,  but  he  was  not  invited 
and  did  not  take  part  in  the  proceedings.  He  certainly  was  not 
recognized  by  the  board. 


yy 


Where  do  we  find  the  equities  in  this  case  in  the  face  of  such 
admission  of  facts,  and  the  further  fact  that  the  defendant 
Clements  with  the  approval  of  the  other  defendants  herein  had 
taken  charge  of  some  of  the  school  papers,  and  the  plaintiff,  by 
means  of  locks  and  force,  was  kept  from  performing  the  duties 
of  his  position  as  superintendent  of  schools  notwithstanding  the 
fact  that  he  had  a  valid  contract  so  to  do?  What  was  plaint- 
iff's duty  in  the  premises — to  use  force  against  force,  or  to 
seek  redress  in  a  court  of  equity  whereby  he  might  be  restored  to 
his  just  and  equitable  rights? 
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But  it  is  insisted  that  he  is  not  a  public  officer  and  therefore 
his  remedy  was  in  damages  to  be  obtained  in  a  court  of  law. 

We  do  not  deem  it  necessary  to  discuss  this  question  at  great 
lengthy  because  in  the  light  of  the  conceded  facts  in  this  case 
it  is  obvious  that  under  the  law  the  plaintiff's  relationship  to 
the  defendants  was  of  such  a  character  that  he  was  fully  justi- 
fied in  seeking  relief  in  a  court  of  equity. 

We  are  of  the  opinion  that  the  plaintiff  is  entitled  to  the  re- 
lief prayed  for  in  his  petition. 

Decree  and  judgment  accordingly. 

• 

Powell,  J.,  and  Shields,  J.,  concur. 


AUTOMOBILE  STRUCK  BY  INTERURBAN  CAR  AT 

COUNTRY  CROSSING. 

Court  of  Appeals  for  Montgomery  County. 

The  Ohio  Electric  Railway  Co.  v.  W.  C.  Mendenhall. 

Decided*  July  6,  1917. 

Negligence — Questions  Pertaining  to  Negligence  of  Motorman  and  Con- 
tributory Negligence  of  Driver  of  an  AutomoMle — In  Collision  at  a 
Country  Crossing — Charge  of  Court, 

1.  In  an  action  against  an  Interurban  railway  company  for  Injuries  to 

the  plaintiff  from  being  struck  by  a  car  as  he  was  attempting  to 
drive  across  the  track  in  an  automobile,  questions  pertaining  to  the 
negligence  of  the  motorman  and  contributory  negligence  of  the 
plaintiff  are  for  the  jury,  and  it  is  not  error  to  refuse  to  direct  a 
verdict 

2.  Nor  is  it  error  to  refuse  to  give  a  special  charge  in  such  a  case  to  the 

effect  that  the  duty  was  not  imposed  on  the  motorman  to  blow  his 
whistle  upon  approaching  the  crossing  "unless  he  saw  someone  was 
about  to  cross  the  track." 

3.  And  in  view  of  the  principle  that  it  Is  not  the  duty  of  the  court  to 

determine  the  question  of  negligence,  it  is  not  error  to  refuse  to 
give  the  charge  "under  such  circumstances  I  charge  you  that  the 
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operation  of  a  car  at  a  high  rate  of  speed,  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  car  was  so  operated,  would 
not  be  such  negligence  as  would  entitle  plaintiff  to  a  verdict/' 

McMakon  &  MoMahon,  for  plaintiff  in  error. 
Roy  G.  Fitzgerald,  contra. 

KUNKLE,  J. 

Defendant  in  error  sought  to  recover  judgment  agaiiist  plaint- 
iff in  error  in  the  sum  of  $20,000  for  personal  injuries  and  dam- 
age claimed  to  have  been  sustained  by  reason  of  the  negligence 
of  the  employees  of  plaintiff  in  error  in  the  respects  stated  in 
the  petition. 

The  case  was  tried  and  submitted  to  a  jury  with  the  result 
that  a  verdict  was  rendered  in  favor  of  defendant  in  error 
in  the  sum  of  $5,000.  Motion  for  a  new  trial  was  overruled; 
judgment  was  rendered  upon  the  verdict  and  from  such  judg- 
ment error  is  prosecuted  to  this  court. 

In  brief,  it  appears  from  the  record  that  in  the  afternoon  of 
August  13,  1914,  Dr.  Mendenhall,  the  defendant  in  error,  was 
driving  eastwardly  on  the  Eaton  pike,  for  the  purpose  of  visit- 
ing a  patient  who  resided  on  the  driveway  which  runs  north- 
wardly from  the  Eaton  pike  near  a  point  on  the  line  of  the 
railroad  of  plaintiff  in  error  called  Crown  Point.  At  this  place 
the  tracks  of  plaintiff  in  error  are  construced  along  the  north 
side  of  the  Eaton  pike.  The  track  is  not  constructed  upon  the 
traveled  portion  of  said  pike  but  upon  the  right-of-way  of  the 
pike. 

Defendant  in  error  was  driving  in  an  automobile  and  in  order 
that  he  might  reach  the  home  of  his  patient  was  obliged  to  cross 
the  track  of  plaintiff  in  error  at  this  point,  and  in  so  doing  was 
run  into  by  one  of  the  cars  of  plaintiff  in  error  and  was  injured. 
Plaintiff  in  error  insists  that  it  is  not  responsible  for  the  acci- 
dent. The  testimony  shows  that  defendant  in  error  was  seri- 
ously injured.  No  claim  is  made  in  the  brief  of  counsel  for 
plaintiff  in  error  that  the  verdict  is  excessive.  Plaintiff  in  error 
contends  that  it  is  not  liable  for  the  injury  in  question. 

Defendant  in  error  in  his  petition  alleged  three  grounds  of* 
negligence  upon  the  part  of  the  employees  of  plaintiff  in  error, 
namely: 
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1.  That  the  rate  of  speed  at  which  the  car  was  being  oper- 
ated was  excessive. 

2.  That  no  signal  was  given  of  the  approach  of  the  car. 

3.  That  a  proper  lookout  was  not  maintained  by  the  motor- 
man  in  charge  of  this  car.  , 

We  have  carefully  read  the  record  in  this  case,  but  shall  not 
attempt  to  quote  therefrom  in  detail.  It  is  sufficient  to  say  that 
a  number  of  witnesses  tesified  that  this  car  was  being  operated 
at  from  40,  50  and  60  miles  an  hour  at  the  time  of  the  accident. 
There  was  also  testimony  tending  to  show  that  another  employee 
of  plaintiff  in  error  was  standing  in  the  doorway  immediately  be- 
hind the  motorman  talking  with  the  motorman  at  and  about  the 
time  of  the  accident.  There  is  also  testimony  tending  to  show 
that  no  signal  was  given  of  the  approach  of  the  car  until  just 
about  the  time  of  the  crash,  t.  e,,  the  collision  between  the  auto- 
mobile and  the  traction  car. 

Plaintiff  in  error  introduced  witnesses  contradicting  such  evi- 
dence. The  motorman  testified  about  blowing  the  whistle  for 
this  crossing  (page  196)  : 

**Q.  Go  ahead.  A.  When  I  saw  the  machine  running  along 
side  I  blew  for  the  crossing,  which  we  naturally  do  that  any- 
how; and  the  next  I  noticed  his  wheels  turned;  that  was  the 
first  I  noticed  him  turn  in  at  all ;  I  just  threw  up  the  emergency 
break  and  whistled  and  reversed  the  car;  by  that  time  it  was 
done." 

Counsel  for  plaintiff  in  error  rely  upon  the  following  alleged 
errors  for  a  reversal  of  the  judgment: 

1.  Refusal  of  the  trial  court  to  direct  a  verdict. 

2.  Refusal  to  give  certain  special  charges  requested. 

3.  Error  in  the  general  Charge  of  the  trial  court. 

In  regard  to  the  first  claim  we  think  it  is  sufficient  to  say  that 
the  question  of  the  negligence  of  plaintiff  in  error  and  the  con- 
tributory negligence  of  defendant  in  error  were  questions  for 
the  jury  to  determine  from  all  the  facts  and  circumstances  dis- 
closed by  the  testimony,  and  under  proper  instructions  from 
the  court. 
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Under  the  decision  of  our  Supreme  Court  in  the  ease  of  Rail- 
way Co.  V.  Weingartiier,  93  0.  S.,  124,  and  other  decisions  of  the 
Supreme  Court,  we  think  the  trial  court  properly  submitted  to 
the  jury  the  question  of  the  negligence  of  plaintiff  in  error  and 
the  contributory  negligence  of  defendant  in  error. 

Plaintiff  in  error  insists  that  the  trial  court  erred  in  refusing 
to  give  special  charges  numbers  1  and  2,  before  argument  of 
counsel,  as  requested  by  plaintiff  in  error. 

Assuming  that  the  facts  stated  in  special  charges  numbers  1 
and  2  are  correct  (although  this  fact  is  disputed  by  counsel 
for  defendant  in  error),  we  are  of  opinion  that  the  trial  court 
did  not  err  in  refusing  to  give  special  charge  number  one  for  at 
least  the  following  reason: 

This  special  charge  concludes  with  the  following  paragraph: 

* '  Under  such  circumstances  I  charge  you  that  there  is  no  duty 
imposed  upon  the  motorman  to  blow  his  whistle  on  approaching 
said  crossing  unless  he  saw  some  one  was  about  to  cross  the 
tracks,  and  his  failure  so  to  do,  if  you  find  by  a  preponderance 
of  the  evidence  that  he  did  so  fail,  would  not  be  such  negligence 
as  would  entitle  plaintiff  to  a  verdict." 

The  motorman  claims  that  he  'blew  the  whistle  for  the  cross- 
ing. Other  witnesses  testified  that  the  whistle  was  blown  for 
this  crossing.  The  motorman  seems  to  have  considered  that  some 
duty  devolved  upon  him  to  blow  the  whistle  for  the  crossing  in 
question.  We  think  the  trial  court  was  justified  in  refusing  this 
special  charge  at  least  for  the  reason  that  it  eliminates  any  de- 
gree of  care  upon  the  part  of  the  motorman  in  djscovering 
whether  any  one  was  or  was  not  about  to  cross  the  tracks  at  the 
point  in  question.  It  imposed  no  duty  unless  the  motorman  saw 
that  some  one  was  about  to  cross  the  tracks. 

Under  all  the  circumstances  disclosed  by  the  record  we  think 
it  was  the  duty  of  the  motorman  to  at  least  exercise  some  degree 
of  care  for  the  purpose  of  discovering  whether  any  one  was 
about  to  cross  the  tracks  into  this  driveway.  The  charge  in- 
structs the  jury  that  no  obligation  exists  unless  the  motorman 
saw  that  some  one  was  about  to  cross  the  tracks. 

This  charge  would  permit  the  company  to  escape  liability  if 
the  motorman  had  not  been  looking  at  all,  or  had  not  made  any 
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effort  to  discover  whether  any  one  was  about  to  cross  over  this 
driveway.  We  think  the  trial  court  properly  refused  to  give 
special  instruction  number  one. 

As  to  instruction  number  2,  again  assuming  that  the  facts 
stated  in  this  charge  are  correct,  which  fact  is  disputed  by  coun- 
sel for  defendant  in  error,  we  think  the  concluding  paragraph  of 
this  special  charge  does  not  correctly  state  the  law  upon  the  sub- 
ject. 

The  paragraph  referred  to  is  as  follows: 

**  Under  such  circumstances  I  charge  you  that  the  operation 
of  a  car  at  a  high  rate  of  speed,  if  you  find  by  a  preponderance 
01  the  evidence  that  the  car  was  so  operated,  would  not  be  such 
negligence  as  would  entitle  plaintiff  to  a  verdict." 

It  was  not  the  duty  of  the  trial  court  to  determine  the  question 
of  negligence,  but  it  was  the  duty  of  the  jury  under  proper  in- 
structions from  the  court  and  under  all  the  facts  and  circum- 
stances disclosed  by  the  evidejioe,  to  determine  the  question  of 
negligence. 

It  is  further  claimed  that  the  trial  court  erred  in  charging 
the  jury  upon  the  question  of  wanton  and  willful  negligence. 

The  trial  court  stated  to  the  jury  that  there  was  no  evidence 
to  support  the  charge  of  willful  negligence,  but  did  instruct  the 
jury  in  reference  to  the  question  of  wanton  negligence. 

This  was  an  issue  under  the  pleadings  in  the  case.  This  issue 
was  explained  by  the  court  in  its  general  charge  to  the  jnry. 
At  the  request  of  counsel  for  plaintiff  in  error  the  issue  of  wan- 
ton negligence  was  called  to  the  attention  of  the  jury  by  the  con- 
cluding paragraph  in  one  of  its  special  requests,  namely : 

'  *  If  you  find,  therefore,  by  a  preponderance  of  the  testimony 
that  if  he  had  looked  at  such  point  before  attempting  to  cross 
the  tracks  he  could  have  seen  the  car  approaching  in  time  to 
have  stopped  the  car  and  avoid  the  accident,  his  failure  to  do 
so  was  such  negligence  directly  contributing  to  the  accident  as 
would  prevent  his  recovery  and  your  verdict  should  be  for  the 
defendant,  unless  you  find  from  a  preponderance  of  the  evidence 
defendant  at  the  time  and  place  of  the  accident  was  guilty  of 
wanton  disregard  of  plaintiff's  rights  as  charged  by  plaintiff." 
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This  special  instruction  was  given  before  argument  at  the  re- 
quest of  counsel  for  plaintiff  in  error  and  recognizes  one  of  th(j 
issues  in  the  case,  namely,  that  of  wanton  negligence. 

The  trial  court  in  the  general  charge  to  the  jury  also  defined 
what  would  constitute  wanton  negligence,  %nd  in  other  ways 
referred  to  this  issue.  We  have  considered  the  charge  of  the  trial 
court  in  the  respects  complained  of  by  counsel  for  plaintiff  in 
error  and  when  the  charge  as  a  whole  is  considered  we  find  no 
error  therein  which  we  consider  prejudicial  to  plaintiff  in  error. 

Finding  no  prejudicial  error  in  the  record  the  judgment  of 
the  lower  court  wll  be  affirmed. 


Allread,  J.,  and  Perneding,  J.,  concur. 


DAMAGES  FOR  ASSAULT  UPON  PASSENGER  BY 

CONDUCTOR. 

Ck>urt  of  Appeals  for  Lucas  County. 

The  Toledo  Railways  &  Light  Company  v.  John  Duqgan. 

Decided,  January  15,  1916. 

Street  Railways — Liability  of  Company  for  Assault  Upon  Passenger  by 
Conductor — Dispute  as  to  the  Amount  of  Fare  Which  Might  be 
Charged — Permitting  One  to  Ride  Who  Has  Made  an  Inadequate 
Tender  of  Fare  Makes  Him  a  Passenger — Charge  of  Court. 

1.  A  Btreet  car  conductor,  while  in  charge  of  a  car  and  engaged  upon 

his  regular  run,  is  the  alter  ego  of  the  company,  and,  when  per- 
forming any  act  associated  with  his  duties  as  conductor,  is  acting 
within  the  scope  of  his  authority  and  his  employer  is  responsible 
for  such  act. 

2.  Where  a  street  railway  company  instructed  its  conductors  to  re- 

fuse a  tender  of  a  three  cent  fare  but  to  permit  the  person  making 
such  tender  to  ride,  and  the  plaintiff  presented  himself  at  a  proper 
street  crossing  as  a  passenger  and  was  permitted  to  enter  the  car 
and  thereupon  tendered  to  the  conductor  three  cents,  and  the  con- 
ductor allowed  him  to  be  transported,  he  was  in  every  sense  a 
passenger  and  entitled  to  protection  as  such. 
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Tracy y  Chapman  &  Welles,  for  plaintiff  in  error. 
W,  H.  McLellan,  Jr.,  contra. 

Chittenden,  J. 

Error  to  the  coiirj  of  common  pleas. 

John  Duggan  sued  the  Toledo  Railways  &  Light  Company  to 
recover  damages  for  an  alleged  assault  and  battery  committed 
by  a  conductor  in  the  employ  of  the  defendant,  while  the  plaint- 
iff was  a  passenger  upon  one  of  its  cars.  The  trial  in  the  com- 
mon pleas  court  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  in  the  sum  of  $500. 

The  claimed  errors  presented  by  the  plaintiff  in  error  to  secure 
a  reversal  oi  the  judgment  are  the  refusal  of  the  trial  court  to 
give  certain  written  instructions,  requested  by  the  defendant  be- 
fore argument ;  failure  to  give  certain  instructions  requested  by 
the  defendant  after  argument ;  errors  in  the  charge  of  the  court, 
and  that  the  verdict  and  judgment  are  excessive. 

Instruction  number  two,  requested  to  be  given  before  argu- 
ment, is  as  follows : 

''Even  if  you  find  that  plaintiff  had  trouble  with  some  con- 
ductor as  claimed  by  him,  he  is  not  entitled  to  recover  herein  un- 
less you  find  that  the  conductor  wais  acting  within  the  scope  of 
his  authority  at  the  time." 

The  evidence  leaves  no  question  but  what  the  conductor  al- 
leged to  have  made  this  assault  was  the  conductor  in  charge  of 
the  car  upon  which  Mr.  Duggan  was  at  the  time.  The  testimony 
of  IVtr.  Duggan  is  to  the  effect  that,  upon  entering  the  car,  it 
being  of  the  pay-ent(*r  type,  he  tendered  the  conductor  three 
cents  in  payment  of  his  fare ;  and  that  thereupon  the  conductor 
asked  him  what  he  was  trying  to  do  and  demanded  that  he  pay 
a  full  fare,  saying  to  Mr.  Duggan  that  he  had  a  lot  of  money. 
I\lr.  Duggan  responded  that  he  was  going  to  pay  only  a  three- 
cent  fare;  that  he  was  doing  as  other  lawabiding  citizens  were 
doing,  and  stated  that  he  was  authorized  to  pay  no  more  than 
three  cents.  Thereupon,  he  says,  the  conductor  seized  him. 
jerked  him  up  against  the  side  of  the  door,  knocked  the  money 
out  of  his  hand  and  scratched  his  nose.     In  this  situation  the 
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jury  should  have  been  charged  by  the  court  that  the  conductor 
was  acting  within  the  scope  of  his  authority.  A  conductor,  while 
in  charge  of  a  car  and  engaged  upon  his^regular  run,  is  the  alter 
ego  of  the  company,  and,  when  performing  any  act  associated 
with  his  duties  as  conductor,  he  is  acting  within  the  scope  of  his 
authority  and  his  employer  is  responsible  for  such  act.  B,  &  0. 
R.  R.  Co.  V.  Reed,  12  C.C.(N.S.),  177. 

In  the  general  charge  the  court  left  to  the  jury  the  question 
as  to  whether  or  not  the  conductor  was  acting  within  the  scope 
of  his  authority,  and  charged  the  jury  that,  if  they  found  that 
he  was  not  acting  within  the  scope  of  his  authority  in  committing 
the  assault  charged  by  the  plaintiff,  the  defendant  would  not 
be  liable.  In  so  charging  the  jury  the  trial  court  was  in  error. 
But  inasmuch  as  the  instructions  contained  in  the  general  charge, 
as  above  stated,  were  favorable  to  the  plaintiff  in  error,  the  error 
is  not  prejudicial  and  affords  no  ground  for  reversal. 

Request  number  three  is  as  follows : 

*' Plaintiff  is  not  entitled  to  recover  herein  unless  he  was  wan- 
tonly, willfully  and  maliciously  assaulted  by  one  of  the  defend 
ant's  conductors  acting  within  the  scope  of  his  authority. 


7  9 


This  request  is  based  upon  the  theory  that  the  plaintiff  was 
not,  at  the  time  of  the  alleged  assault,  a  passenger,  but  was  only 
a  licensee.  We  think  the  request  is  erroneous  even  upon  this 
theory  of  the  case.  In  order  that  the  defendant  shall  be  held 
liable  because  of  injury  to  a  licensee,  it  is  not  necessary  to  show 
that  it  was  wanton,  willful  and  malicious.  It  is  sufficient  to 
show  that  the  injury  was  willfully  inflicted.  We  think,  however, 
that  the  evidence  fairly  shows  that  the  plaintiff  was  more  than  a 
licensee.  The  evidence  of  the  conductor  is  to  the  effect  that  when 
persons  boarded  the  car  he  was  to  demand  of  them  cither  a  four 
and  one-sixth  cent  ticket  or  a  five-cent  cash  fare,  and  that  if  the 
person  tendered  to  him  but  three  cents,  he  was  to  refuse  the 
tender  of  three  cents  and  permit  such  person  to  ride.  We  have 
no  doubt  that  under  this  peculiar  situation,  when  Mr.  Duggan 
presented  himself  at  the  proper  street  crossing  as  a  passenger, 
and  he  was  permitted  to  enter  the  car,  and  tendered  to  the  con- 
ductor three  cents,  and  the  conductor  permitted  him  to  be  trans- 
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ported,  that  he  was  in  every  sense  a  passenger  and  entitled  to 
protection  as  such.  It  follows  from  this  conclusion  that  there 
was  no  error  in  refusing  written  instruction  number  four.  What 
has  been  said  also  disposes  of  the  claimed  errors  in  the  refusal  of 
the  court  to  give  instructions  requested  after  argument. 

We  have  examined  the  charge  of  the  court  and,  aside  from  the 
error  heretofore  pointed  out,  and  which  was  favorable  to  the  de- 
fendant, we  find  no  error  in  the  charge. 

We  are  unable  to  find  that  the  verdict  is  excessive.  The  jury 
were  entitled  to  assess  punitive  damages  if  they  found  that  the 
assault  was  malicious.  In  determining  the  amount  of  such  dam- 
age they  might  rightfully  take  into  consideration  everything  dis- 
closed by  the  evidence — the  fact  that  the  plaintiff  was  an  old 
man  some  seventy-four  years  of  age,  and  that  he  was  in  feeble 
health.  The  jury  might  well  feel  that  a  substantial  sum  should 
be  imposed  as  punitive  damages  to  the  end  that  the  defendant 
might  take  all  proper  and  necessary  precautions  to  prevent  re- 
currence of  such  treatment  of  passengers  upon  its  cars. 

It  is  claimed  that  there  was  some  error  in  not  instructing  the 
jury  that  if  they  should  find  that  the  assault  of  the  conductor 
was  contrary  to  instructions  which  had  been  given  him  by  the 
defendant  company,  no  punitive  damages  could  be  assessed 
against  the  defendant.  An  examination  of  the  record  fails  to 
show  that  the  conductor  had  received  any  such  instructions ;  but, 
even  if  it  had  so  appeared,  the  charge  requested  was  not  a  cor- 
rect statement  of  the  law.  Such  instructions  are  competent  evi- 
dence, in  a  case  in  which  punitive  damages  may  be  awarded, 
for  the  purpose  of  mitigating  or  defeating  punitive  damages,  as 
the  judgment  of  tlie  jury  may  determine,  but  it  is  erroneous  to 
charge  the  jury  that  such  instructions,  as  a  matter  of  law,  oper- 
ate to  defeat  punitive  damages.  Western  Union  Telegraph  Com- 
pany V.  Smith,  64  0.  S.,  106, 

Finding  no  prejudicial  error  in  the  record,  the  judgment  of 
the  common  pleas  court  will  be  affirmed. 

Richards,  J.,  and  Kinkade,  J.,  concur. 
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APPUCATION  or  STATUTE  PROHffilTING  CHANCE  OF 

SALARY  DURING  TERM. 

Court  of  Appeals  for  Muskingum  County. 

State  op  Ohio,  ex  rel  Harbt  C.  Pugh,  v.  Cecil  W.  Tanner, 

Auditor  op  the  City  op  Zanesville. 

Decided,  May  Term,  1917. 

Office  and  Offlcer—Bar  of  Statute  Against  Increase  in  Salary  During 
Term — Applicalfle  to  the  Incumbent  and  Not  to  the  Office — New 
Man  Serving  an  Unexpired  Terwr— Entitled  to  the  Salary  in  Ef^ 
feet  at  the  Time  Be  "Was  Named  for  the  OtMce— Section  4213. 

The  salary  of  an  appointee  to  a  vacancy  in  a  public  office  is  controlled 
by  the  law  ia  effect  at  the  time  his  appointment  was  made,  and  not 
by  the  law  in  effect  at  the  time  his  predecessor  was  elected  for  the 
term  which  he  is  to  complete. 

Harry  C.  Pugh,  for  plaintiff  in  error. 
J.  E.  Harkness,  contra. 

Shields^  J. 

The  relator  instituted  a  proceeding  in  mandamus  to  compel  the 
city  auditor  of  the  city  of  Zanesville,  Ohio,  to  issue  his  warrant 
upon  the  treasurer  of  said  city  in  favor  of  the  relator  for  the 
sum  of  $40.62,  in  payment  of  what  he  claims  to  be  his  salary 
due  him  as  a  member  of  the  municipal  civil  service  commission 
of  said  city  at  the  time  of  the  commencement  of  said  proceeding. 

In  an  answer  filed  the  defendant,  as  said  city  auditor,  denies 
that  the  relator  is  entitled  to  said  sum  of  $40.62  as  salary  as  a 
member  of  said  commission  as  in  his  said  petition  stated,  and  he 
denies  that  said  relator  is  entitled  to  receive  a  salary  in  excess 
of  the  sum  of  $25  per  annum  as  such  commissioner  for  the  rea- 
sons therein  stated. 

The  sufficiency  of  the  above  answer  was  challenged  by  a  de- 
murrer filed  thereto  by  the  relator,  which  demurrer  was  by  the 
court  below  overruled  and  judgment  was  thereupon  rendered 
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in  favor  of  the  defendant.  Error  proceedings  are  prosecuted  to 
this  court  to  reverse  said  judgment  of  the  court  of  common  pleas. 

It  appears  that  the  relator,  on  August  24,  1916,  was  duly  ap- 
pointed by  the  mayor  of  said  city  as  a  member  of  said  commis- 
sion to  fill  a  vacancy  caused  by  the  resignation  of  one  James  M. 
Bailey,  who  on  November  19,  1915,  had  been  appointed  as  a 
member  of  said  commission  for  the  term  of  six  years;  that  the 
relator  thereupon  qualified  and  has  since  continued  to  act  as  a 
member  of  such  commission ;  that  the  salary  of  the  members  of 
said  commission  was  originally  fixed  by  an  ordinance  of  said  city 

at  $25  per  annum,  which  said  ordinance  on  the day  of  July, 

1916,  was  repealed  and  another  ordinance  of  said  city  of  that 
date  was  passed  fixing  tiie  annual  salary  of  the  members  of  said 
commission  at  $150  per  annum,  which  said  latter  ordinance  took 
effect  February  16,  1916. 

The  question  raised  by  said  demurrer  is  whether  the  salary 
of  the  relator  is  controlled  by  the  provisions  of  said  city  ordi- 
nance passed  and  which  became  effective  prior  to  his  appoint- 
ment and  qualification  as  a  member  of  said  commission,  or  is 
such  salary  controlled  by  the  provisions  of  said  city  ordinance 
in  effect  at  the  time  of  his  predecessor's  appointment  and  resig- 
nation as  a  member  of  said  commission. 

Acting  under  constitutional  authority,  the  Legislature  of  this 
state  enacted  Section  4213  of  the  General  Code,  which  provides 
that : 

"The  salary  of  any  officer,  clerk  or  employee  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  was  elected 
or  appointed." 

In  the  investigation  made  we  have  failed  to  find  that  the  ques- 
tion here  made  has  been  passed  upon  by  the  courts  of  this  state, 
although  it  appears  to  have  been  the  subject  of  judicial  action 
by  the  courts  in  some  other  states,  not,  however,  with  unvarying 
unanimity  of  view  and  decision,  to  which  we  will  refer  later  on. 

At  the  outset  we  deem  it  unnecessary  to  say,  in  view  of  the 
constitutional  provision  that  there  shall  be  no  change  in  *'the 
salary  of  any  officer  during  his  existing  term,"  that  the  relator 
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would  not  be  entitled  to  any  increase  in  salary  under  any  legis- 
lation passed  after  his  appointment  nor  during  the  term  for 
which  he  was  appointed,  nor  that  his  appointment  made  under 
favor  of  Section  486-19  was  not  for  the  unexpired  term  of  said 
Bailey,  as  urged  on  behalf  of  the  defendant  in  error.  But  as 
already  stated,  this  is  not  the  question  made  here.  The  question 
to  be  met  here  arises  under  a  proper  interpretation  to  be  given 
the  terms  employed  in  said  section  of  the  statute.  It  is  unnec- 
essary to  remark  that  the  intent  and  meaning  of  a  statute  are 
to  be  ascertained  by  the  language  employed  therein,  and  if  such 
language  is  plain  and  unambiguous  and  such  statute  is  within 
the  constitutional  authority  of  the  law-making  power,  the  plain 
duty  of  the  courts  is  to  enforce  it  according  to  its  terms.  All 
the  authorities  seem  to  agree  that  the  constitutional  and  statu- 
tory inhibition  against  a  change  in  the  compensation  of  an  offi- 
cer during  his  incumbency  of  an  office  is  founded  upon  consid- 
erations of  public  policy  in  guarding  and  protecting  the  public 
against  a  possible  combination  of  office-holding  interests  and 
log-rolling  Legislatures  in  an  effort  to  raise  their  salaries.  With 
the  limitation  of  power  laid  upon  the  law-making  body  as  if 
to  prevent  such  influences  and  abuses,  it  would  seem  that  the 
Legislature  in  framing  this  law  had  in  mind  the  incumbent  of 
the  office  rather  than  the  office  itself;  for,  among  other  things, 
the  statute  declares  that  *'the  salary  of  any  officer  •  •  • 
shall  not  be  increased  *  •  •  during  the  term  for  which  he 
was  elected  or  appointed.''  What  does  ** during  the  term  for 
which  he  was  elected  or  appointed"  refer  to?  Does  it  refer  to 
the  full  term  of  office  for  which  a  person  is  elected  or  appointed, 
or  to  the  officer?  Does  it  refer  to  the  time  of  the  incumbency 
of  the  office,  or  to  the  incumbent  of  the  office  ?  If  to  the  former, 
in  either  instance,  then  ** during  the  term"  is  to  be  treated  as  an 
unbroken  and  indivisible  unit,  without  reference  to  an  inter- 
vening vacancy  in  the  office  by  death,  disability,  resignation  or 
otherwise,  and  without  reference  to  the  number  of  incombents  of 
the  official  term.  Is  this  the  correct  interpretation  to  be  given 
the  statute  referred  to?  As  stated,  we  have  found  no  case  di- 
rectly in  point  decided  by  the  courts  of  this  state,  except  the  ref- 
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erence  made  in  State,  ex  rel,  v.  Raine,  Auditor,  49  0.  S.,  580, 
wherein  the  court  say : 

**A  statute,  whatever  terms  it  may  employ,  the  only  effect  of 
which  is  to  increase  the  salary  attached  to  a  public  office,  con- 
travenes Section  20  of  Article  II  of  the  Constitution  of  this 
state,  in  so  far  as  it  may  affect  the  salary  of  an  incumbent  of  the 
office  during  the  term  he  was  serving  when  the  statute  was  en- 
acted." 

But  the  same  question  involved  in  the  case  before  us  has  been 
directly  passed  upon  by  courts  in  some  other  states,  as  before 
stated,  and  among  them  is  the  case  of  Board  of  Freeholders  of 
Atlantic  Co,  et  al  v.  Lee,  reported  in  76  N.  J.  Lew  Reports,  327, 
which  was  an  action  in  mandamus  to  compel  the  county  clerk 
to  pay  over  certain  fees,  etc.,  received  by  him  for  services  ren- 
dered as  such  clerk.  It  appears  that  one  Lee  was  appointed 
county  clerk  in  December,  1907,  to  fill  a  vacancy  in  said  office 
caused  by  the  death  of  one  Scott  in  November,  1907,  who  had 
been  elected  to  said  office  in  November,  1905,  for  the  constitu- 
tional period  of  five  years  from  that  date.  Notwithstanding 
Scott's  death,  it  was  claimed  by  Lee  that  Scott's  term  of  office 
did  not  expire  until  December,  1910.  Reed,  Judge,  speaking 
for  the  court  in  this  case,  says: 

**The  words  *term  of  office'  may,  in  a  sense,  be  used  to  indi- 
cate the  statutory  period  for  which  an  officer  is  elected.  Wc 
speak  of  the  term  of  office  of  the  President  of  the  United  States; 
the  term  of  office  of  the  Governor  of  the  state,  meaning  that  the 
first  was  four  years  and  the  latter  three  years;  but  the  words 
*term  of  office'  may  also  mean  a  period  much  shorter  than  that 
for  which  the  particular  officer  was  elected.  His  term  of  office 
may  be  terminated  before  the  expiration  of  the  statutory  period 
for  which  he  was  elected  by  impeachment,  or  resignation,  or 
death  of  the  particular  officer.  The  happening  of  these  con- 
tingencies are  implied  limitations  upon  the  right  of  tie  elected 
officer  to  continue  in  office  for  the  period  for  which  he  would 
otherwise  be  entitled  to  hold.  When  such  a  contingency  occurs 
the  officer's  term  expires;  there  is  a  vacancy,  and  upon  the  ap- 
pointment or  election  to  fill  the  vacant  office,  the  term  of  another 
officer  begins.  •  •  *  In  view  of  the  purpose  of  the  legisla- 
tion, there  seems  to  be  no  question  that  the  words  'term  of 
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oflBce'  was  the  term  during  which  the  then  present  clerk  was 
entitled  /to  receive  compensation  for  his  services.  When  Mr. 
Scott  died  it  terminated  his  ofQcial  life,  and  the  period  of  his 
official  life  was  his  term  of  office.  When  Mr.  Lee  was  appointed 
he  began  a  new  term,  not  as  legatee  of  Mr.  Scott,  but  by  a  dis- 
tinct appointment  to  a  vacant  office. 


9t 


Again,  in  Gaines,  Comptroller,  v.  Horrigan,  72  Tenn.,  607,  it 
is  held  that: 

**The  constitutional  provision  that  the  salaries  of  judicial  offi- 
cers shall  not  be  diminished  or  increased  during  the  time  for  which 
they  were  elected  does  not  apply  to  their  term  of  office,  and  where 
a  judge  is  appointed  to  fill  out  the  unexpired  term  of  a  deceased 
judge  he  is  entitled  to  compensation  fixed  by  law  at  tlie  time  he 
assumes  the  duties  of  the  office." 

And  in  Barnum  v.  Oilman,  27  Minn.,  466,  while  a  case  in  quo 
warranto  involving  the  right  and  title  to  an  office,  Judge  Cornell, 
speaking  for  the  court  in  said  case  upon  the  subject  of  '*term 
of  office,*'  says: 

**The  clause  may  very  properly  be  construed  to  mean  'during 
his  term  of  office,'  and  this  may  be  the  full  term  during  which 
the  office  may  be  held,  or  such  shorter  period  as  the  incumbent 
may  consent  to  hold  it.  The  term  of  every  elective  office,  in  the 
absence  of  any  express  enactment  of  law  to  the  contrary,  may  be 
terminated  at  the  pleasure  of  the  incumbent  by  resignation,  or 
by  the  acceptance  of  an  incompatible  office."  , 

And  Timlin,  J.,  in  a  separate  concurring  opinion  in  the  deci- 
sion of  the  court  in  the  case  of  State,  ex  rel  Bashford,  v.  Frear, 
138  Wis.,  536-557,  in  speaking  of  appointments  to  fill  vacancies 
in  public  office,  says: 

**The  provision  of  our  Constitution  relating  to  increase  or 
diminution  of  salary  is  not  limited  to  judicial  offices,  but  in- 
cludes all  public  officers,  and  appears  as  a  general  limitation 
upon  legislative  power.  It  restricts  the  power  of  the  Legisla- 
ture with  reference  to  different  classes  of  persons ;  relates  to  the 
officer,  not  to  the  office,  to  his  term,  not  to  the  term.  It  is  as 
follows : 

**  'Section  26.  The  Legislature  shall  never  grant  any  extra 
compensation  to  any  public  officer    •     •    •    nor  shall  the  com- 
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pensation  of  any  public  officer  be  increased  or  diminished  dur- 
ing his  term  of  office.' 

•  *  I  construe  this  as  wholly  personal  to  each  of  the  classes  there- 
in mentioned,  including  the  'public  officer/  and  the  expression 
*  during  his  term  of  office'  accords  with  this  construction.  Other- 
wise the  framers  of  the  Constitution  would  have  used  the  ex- 
pression *  public  office'  instead  of  'public  officer,'  and  'the  term' 
instead  of  *his  term.'  *  *  *  i  regard  the  provision  as  per- 
sonal to  the  incumbent  of  the  office.  If  he  enters  the  office  after 
the  change  of  the  salary  has  taken  place  he  is  entitled  to  that 
salary,  and  as  to  him  it  can  not  be  increased  or  diminished; 
but  if  the  office  is  vacated  by  death  or  otherwise  before  the  ex- 
piration of  the  term  the  succeeding  incumbent  takes  the  office 
with  the  salary  fixed  by  the  Legislature  for  that  office  and  in 
force  at  the  time  of  the  appointment  or  election  of  the  succeed- 
ing incumbent,  even  though  such  appointment  or  election  be  for 
part  of  an  unexpired  term.  I  am  strengthened  in  this  view  be- 
cause this  construction  of  the  Constitution  was  arrived  at  by 
Chief  Justice  Whiton  and  by  Chief  Justice  Cole,  both  of  whom 
took  part  in  framing  tlie  Constitution,  and  by  Chief  Justice  Ryan 
and  Justice  Paine,  and  others,  in  drawing  and  accepting  salaries 
pursuant  to  this  interpretation.  •  *  *  i  have  no  doubt  and 
have  had  but  little  difficulty  in  arriving  at  the  conclusion  that 
the  true  interpretation  of  Section  26,  Article  IV  of  the  state 
Constitution  is  that  he  who  comes  into  an  office  lawfully  by 
election  or  appointment  to  fill  a  vacancy  caused  by  the  death, 
disability,  resignation,  or  removal  of  a  different  prior  incum- 
bent is  not  under  the  restrictions  as  to  increase  or  diminution 
of  salary  which  bound  the  prior  incumbent,  but  takes  under  the 
law  in  force  at  the  time  of  his  appointment  or  election  to  fill  the 
vacancy." 

It  is  said  that  an  opinion  is  valuable  only  as  it  appears  to  be 
supported  by  reason  and  authority.  The  opinion  last  cited  ap- 
pears to  rest  on  the  interpretation  of  a  constitutional  provision 
forbidding  a  change  in  the  salary  of  an  officer  during  the  time 
for  which  he  was  appointed,  not  unlike  the  constitutional  pro- 
vision in  this  state,  and  it  appears  to  us  as  being  logically 
sound  in  principle  and  in  accord  with  the  letter  and  spirit  of 
the  fundamental  law  and  statute  of  this  state. 

We  are  aware  that  the  question  made  has  been  decided  pro 
and  con  in  diflferent  jurisdictions,  and  while  the  question  is  not 
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altogether  free  from  doubt,  still  we  are  of  the  opinion  that  the 
weight  of  authority  sustains  the  contention  made  by  the  relator 
herein  and  the  judgment  of  the  court  of  common  pleas  is  there- 
fore reversed.  It  follows  that  the  writ  may  issue  as  prayed  for 
and  it  is  accordingly  so  ordered.    Exceptions. 

Powell,  J.,  and  Houck,  J.,  concur. 


ACTION  FOR.  RECOVERY  OF  BENEFITS. 

Court  of  Appeals  for  Muskingum  County. 

ZanesvujLB  Lodge,  No.  867,  Loyal  Order  op  Moose,  v.  Jennie 

Pluharty,  Administratrix  op  Thomas 
Pluharty,  Deceased. 

Decided,  July  1,  1917. 

Mutual  Benefit  Societies — Disallowance  of  Benefits— yfurisdiction  of 
the  Courts  to  Rehear  Claim  Regardless  of  Provision  by  the  Order 
to  the  Contrary — But  Right  of  Appeal  Provided  by  the  Order  Must 
he  First  Exhausted. 

In  an  action  for  recovery  of  sick  or  death  benefits,  technical  defenses 
do  not  avail  unless  sound  in  fact  and  law;  and  where  it  appears 
that  the  claimant  has  exhausted  the  rights  given  him  under  the 
constitution  and  by-laws  of  the  order  without  securing  an  allowance 
of  his  claim,  he  may  have  the  matter  reheard  before  the  courts, 
notwithstanding  the  constitution  and  by-laws  of  the  order  spe- 
cifically provide  that  the  decisions  of  its  tribunals  shall  be  final 
and  conclusive  and  no  resort  can  be  had  to, the  courts. 

H,  W.  Euniz,  for  plaintiff  in  error. 
P.  H.  Tannehill,  contra. 

Houck,  J. 

Error  to  the  Common  Pleas  Court  of  Muskingum  County. 
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The  plaintiff  in  error  in  this  court  was  the  defendant  in  the 
common  pleas  court,  and  the  defendant  here  was  the  plainti£E 
there. 

The  material  facts  necessary  for  a  proper  determination  of 
this  proceeding  in  error  are  as  follows:  On  the  8th  day  of 
April,  1912,  Thomas  Fluharty,  the  plaintiff's  decedent,  became 
a  member  of  Zanesville  Lodge,  No.  867,  Loyal  Order  of  Moose; 
that  his  dues  were  fully  paid  to  April  1st,  1914,  and  he  was 
in  good  standing  in  the  lodge  when  he  took  sick,  on  February 
2d,  1914 ;  that  he  died  on  the  13th  day  of  December,  1914,  and 
during  his  entire  sickness  he  was  unable  to  follow  his  usual  or 
other  avocation ;  that  his  sickness  was  not  caused  by  intemper- 
ance, immoral  or  vicious  conduct  on  his  part;  that  on  the  3d 
day  of  February,  1914,  he  duly  notified  said  lodge  of  his  sick- 
ness, as  required  by  its  laws,  and  that  a  few  days  thereafter  the 
lodge  physician,  Dr.  D.  T.  Matthews,  as  a  member  of  the  benefit 
board  of  said  lodge,  examined  said  Fluharty  and  made  a  report 
to  it  adverse  to  the  allowance  of  sick  benefits  to  him,and  that 
immediately  Fluharty  took  an  appeal  to  the  lodge  from  the  ad- 
verse report  of  said  physician  and  said  benefit  board  in  refusing 
to  allow  him  such  sick  benefits,  and  the  lodge,  upon  such  ap- 
peal, voted  and  approved  the  action  of  its  physician  and  benefit 
board,  and  refused  to  pay  Fluharty  any  sick  benefits,  and  duly 
notified  him  that  it  would  not  do  so. 

From  the  date  of  the  notification  of  the  said  Fluharty  by  the 
lodge  that  it  would  not  pay  him  sick  benefits  he  was  not  away 
from  his  house,  but  was  confined  there  by  reason  of  his  said 
illness  until  his  death.  Shortly  after  the  death  of  Fluharty 
his  wife,  Jennie  Fluharty,  was  appointed  administratrix  of  his 
estate,  and  on  the  11th  day  of  October,  1915,  presented  a  claim 
of  $117  for  sick  benefits  and  $100  for  funeral  benefits  to  said 
lodge,  and  the  same  was  by  its  secretary  referred  to  the  benefit 
board  of  said  lodge,  and  the  said  board  refused  to  allow  the 
claim,  and  an  appeal  was  taken  to  the  lodge,  which  approved 
the  action  of  its  benefit  board  and  refused  to  pay  the  claim  or 
any  part  of  it.    Suit  was  brought  by  ,the  administratrix  against 
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the  lodge,  before  a  justice  of  the  peace,  and  a  judgment  was 
rendered  in  favor  of  the  plaintiflE  for  the  full  amount  of  the 
claim.  The  case  was  appealed  to  the  court  of  common  pleas, 
trial  had  to  a  jury,  and  a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  claim.  Motion  for  a  new  trial  was  overruled  and 
judgment  entered  on  the  verdict,  and  error  is  prosecuted  to  this 
court  seeking  a  reversal  of  the  judgment  below. 

The  general  constitution  and  laws  of  the  Loyal  Order  of  Moose 
provide  as  follows: 

**Any  beneficiary  member,  who  is  and  has  been  in  good  stand- 
ing in  a  subordinate  lodge  for  a  period  of  six  months,  and  who, 
through  sickness  or  other  disability,  is  unable  to  follow  his  usual 
or  other  vocation,  shall,  after  the  first  week  of  said  sickness,  or 
disability,  and  during  the  continuance  thereof,  receive  a  sum  not 
less  than  five  dollars  and  not  more  than  ten  dollars  per  week, 
for  not  more  than  thirteen  weeks,  provided  that  such  sickness  or 
disability  has  not  originated  from  the  intemperance,  immoral 
or  vicious  conduct  of  such  a  member. 

**The  benefit  board  shall  receive  and  carefully  consider  all  re- 
ports from  the  lodge  physician  or  physicians. 

*'They  shall  have  full  power  and  authority  over  all  matters 
pertaining  to  the  payment  of  benefits  as  provided  in  the  laws 
of  the  order. 

'  *  It  shall  be  the  duty  of  the  benefit  board  to  receive  from  the 
lodge  physician  reports  on  all  sick  and  disabled  members,  and 
they  shall  determine  who  are  and  who  are  not  entitled  to  such 
benefits  and  submit  their  reports  of  the  lodge.  The  report  shall 
state  the  amount  to  which  they  are  entitled,  and  a  recommenda- 
tion that  warrants  be  drawn  for  the  payment  of  same,  subject 
to  the  approval  of  the  lodge.  If  no  objections  are  filed,  the 
dictator  shall  direct  that  warrants  be  drawn  for  payment  of  the 
benefits  recommended. 

''When  the  benefit  board  shall  report  to  the  lodge  that  an 
applicant  for  benefits  is  not  entitled  thereto,  their  decision  shall 
be  final  unless  an  appeal  is  taken  to  the  lodge. 

''At  the  next  regular  meeting  after  the  death  of  a  beneficiary 
member  who  is  not  in  arrears  for  dues  and  who  is  otherwise 
in  good  standing,  his  lodge  shall  declare  and  draw  warrant  for 
such  sum  as  the  by-laws  of  the  lodge  may  provide,  which  in  no 
case  shall  be  more  than  one  hundred  dollars  ($100)  and  apply 
the  same  to  the  payment  of  funeral  expenses. 


394  COURT  OP  APPEALS. 

ZanesviUe  Lodge  v.  Fluharty.  [Vol.  £7  (N.S.) 

**No  member  of  the  order  shall  apply  to  any  civic  authority 
in  an  attempted  redress  for  any  alleged  wrong  or  injury  aris- 
ing out  of  a  matter  pertaining  to  the  order,  until  he  shall  first 
have  exhausted  all  possible  means  of  redress  provided  for  by 
the  laws  of  the  order.'' 

The  by-laws  of  ZanesviUe  Lodge,  867,  Loyal  Order  of  Moose, 
provide  for  the  payment  of  nine  dollars  per  week  sick  benefits, 
not  to  exceed  thirteen  weeks,  and  $100  funeraft  benefits. 

Counsel  for  plaintiff  in  error  insists  that  the  judgment  below 
be  reversed  for  the  following  reasons: 

First,  that  the  civil  courts  are  without  jurisdiction  in  the 
premises. 

Second,  that  Thomas  Fluharty  did  not  in  his  lifetime  prosecute 
his  appeal  from  the  lodge's  refusal  to  pay  his  sick  benefits 
through  all  of  the  tribunals  of  the  Order,  as  required  by  its 
laws. 

Third,  if  it  be  a  fact  that  the  claim,  as  presented  by  the  ad- 
ministratrix of  Thomas  Fluharty,  deceased,  had  been  prosecuted 
through  all  the  necessary  tribunals  of  the  Loyal  Order  of  Moose, 
and  the  decision  was  adverse  to  her,  it  would  be  final,  and  she 
would  have  no  right  to  appeal  to  the  civil  courts  for  redress. 

The  questions  to  be  determined  in  this  case  are  as  to  whether 
or  not  under  the  constitution  and  laws  of  the  Loyal  Order  of 
Moose,  as  hereinbefore  set  out,  and  the  conceded  facts  in  this 
case,  the  alleged  grounds  of  error  are  well  taken. 

The  facts,  as  disclosed  by  the  record,  clearly  show  that  the 
plaintiff's  cl«um  had  been  prosecuted  through  all  the  tribunals 
of  the  order,  as  provided  by  its  laws,  rules  and  regulations,  and 
that  payment  of  the  same  had  been  refused.  All  of  this  pro- 
ceeding was  had  before  action  to  recover  was  brought  in  civil 
court. 

A  member  of  a  fraternal  beneficial  organization  consisting  of 
a  supreme  lodge  and  subordinate  lodges  which  are  governed  by 
a  constitution  wherein  authority  is  given  to  the  member  to  ap- 
peal from  any  decision  made  by  any  officer,  committee  or  benefit 
board  of  said  organization,  wherein  the  same  affects  the  sub- 
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stantial  rights  of  said  member,  must  pursue  the  remedy  pre- 
scribed by  the  society,  and  fully  exhaust  all  his  rights  of  ap- 
peal therein,  as  provided  by  the  constitution  and  laws  of  the 
organization,  before  resorting  to  the  civil  courts  for  redress.  No 
provision  is  made  in  the  constitution  and  by-laws  of  the  Loyal 
Order  of  Moose  for  an  appeal  from  the  decision  of  the  lodge  in 
its  refusal  to  pay  sick  benefits  to  a  member  to  any  higher  tri- 
bunal of  the  order.  The  decision  of  the  benefit  board  is  final, 
unless  an  appeal  is  taken  to  the  lodge,  which  was  done  in  the 
case  before  us,  and  the  lodge  aflSrmed  the  decision  of  the  benefit 
board  in  its  refusal  to  pay  sick  benefits.  Thus  it  will  be  seen 
that  all  the  rights  of  the  decedent  to  obtain  the  benefits  which 
he  claimed,  so  far  as  the  laws  of  the  order  provided,  had  been 
fully  complied  with,  and  it  was  necessary  to  resort  to  the  courts 
for  such  redress  if  any  was  to  be  obtained. 

The  law  is  well  settled  that  where  one  becomes  a  member  of 
a  fraternal  organization  he  is  bound  to  exhaust  the  remedies 
provided  by  the  laws  of  the  order  which  are  not  in  conflict  with 
the  state  laws  which  provide  for  such  remedies,  and  until  the 
member  has  done  so  he  can  not  seek  relief  in  our  courts. 

This  brings  us  to  the  discussion  of  the  question  raised  by 
plaintiff  in  error  as  to  whether  or  not  it  was  prejudicial  error  for 
the  trial  judge  to  refuse  to  give  to  the  jury  before  argument  the 
following  written  request  which  was  made  by  plaintiif  in  error, 
the  defendant  below: 

**When  a  member  of  the  Zanesville  Lodge,  Loyal  Order  of 
Moose,  claims  to  be  entitled  to  sick  benefits,  he  must  seek  his 
remedy  in  the  first  instance  in  the  lodge  and  the  tribunals  of  the 
order,  and  a  determination  of  the  matter  by  such  lodge  and 
tribunals  in  substantial  accordance  with  the  laws  of  the  order 
will  be  final  and  conclusive  of  the  right  to  receive  such  benefits, 
and  such  member  can  not  sue  in  the  civil  courts  for  the  recovery 
of  such  benefits." 

If  this  request  contains  the  correct  rule  of  law,  then  the  judg- 
ment in  this  case  should  be  reversed.  Is  it  th6  law  that  when 
a  fraternal  beneficial  society  determines  that  one  of  its  members 
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is  not  entitled  to  benefits  that  its  decision  is  final  and  condosive, 
and  that  such  member  can  not  thereafter  resort  to  the  civil 
courts  for  the  recovery  of  the  same  ?  Most  certainly  this  is  not 
the  law. 

The  request  to  charge  was  properly  refused.  It  was  too  broad, 
because  it  attempted  to  take  from  the  civil  courts  their  jurisdic- 
tion to  hear  and  determine  the  questions  concerning  the  right 
of  one  to  receive  money  in  advance  of  the  right  to  sue,  by  an 
alleged  agreement  not  to  resort  to  the  courts  to  do  so.  The  law 
in  this  respect  is  laid  down  by  a  long  line  of  decisions  in  our 
own  and  other  states,  the  rule  being  well  settled  in  the  case  of 
Myers  et  al  v.  Jenkins,  Admr.,  63  Ohio  State,  page  120,  where 
the  learned  judge  speaking  for  the  court  says: 

^' After  a  right  has  accrued  or  an  obligation  has  been  incurred 
a  party  may  waive  his  rights  or  refuse  and  neglect  to  enforce 
them,  or  he  may  by  contract  bind  himself  to  submit  the  matter 
to  arbitration  or  other  special  remedy.  But  a  party  can  not 
bind  himself  by  contract  in  advance  to  renounce  his  right  to 
appeal  to  the  courts  for  the  redress  of  wrongs.  If  this  could 
be  done  an  association  might  be  formed  in  the  state  which  would 
renounce  our  Constitution  and  laws,  and  set  up  a  different  sys- 
tem of  government  for  themselves,  and  in  case  of  wrongs  SLDd 
oppression  they  would  be  debarred  from  resorting  to  our  courts, 
and  would  be  compelled  to  submit  to  the  decisions  of  their  own 
tribunals,  and  would  most  likely  become  dissatisfied  and  disor- 
derly, resulting  in  riot  and  bloodshed.  The  whole  state  has  an 
interest  in  ^11  its  inhabitants,  and  it  is  to  its  interest  that  the 
rights  of  all  should  be  protected  according  to  the  course  of  juris- 
prudence it  has  provided;  and  for  that  reason  its  courts  are 
always  open  for  the  redress  of  wrongs,  and  no  person  can  by 
contract  in  advance  deprive  himself  of  the  right  to  appeal  to 
them.  •  •  •  Contracts  may  provide  for  ascertaining  and 
fixing  certain  matters  in  a  particular  manner,  but  the  ultimate 
adjudication  of  the  questions  of  law  must  remain  in  the  courts, 
unless  waived  after  the  rights  have  accrued,  or  the  obligations 
have  been  incurred." 

In  the  present  case  where  the  ultimate  question  is  as  to  the 
right  to  recover  an  amount  of  money,  certain  facts  may  be  ascer- 
tained and  determined  for  the  purpose  of  carr3ring  out  the 
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terms  and  provisions  of  the  constitution  and  by-laws  of  the 
order ;  but  the  final  determination  of  the  question  as  to  whether 
or  not  the  plaintiff  is  ^entitled  to  the  benefits  in  dispute  may  be 
litigated  in  the  courts,  notwithstanding  the  constitution  and 
by-laws  thereof  may  specifically  provide  otherwise. 

In  the  case  before  us  plaintiff  and  her  decedent  having  pre- 
sented the  claim  now  in  suit  to  said  Loyal  Order  of  Moose,  as 
provided  by  its  constitution  and  by-laws,  and  the  same  having 
gone  through  the  course  required  by  its  laws, ,  and  having  been 
rejected,  the  plaintiff  had  a  legal  right  to  resort  to  the  courts 
for  the  purpose  of  establishing  her  claim. 

The  real  basis  and  in  fact  the  underlying  purpose  of  a  frater- 
nal beneficial  organization  such  as  the  Loyal  Order  of  Moosfe 
is  not  to  indemnify  or  secure  its  members  against  financial  loss, 
but ^- to  accumulate  and  maintain  a  fund  obtained  by  dues  re- 
ceived of  its  members  for  beneficial  and  protective  purposes,  and 
to  be  used  by  them  for  the  purpose  of  aiding  and  relieving  its 
members  in  the  misfortune  of  sickness,  .injury  or  death.  Thus, 
in  the  practical  application  of  the  beneficial  objects  of  a  frater- 
nal society  it  must  not  lose  sight  of  the  fact  that  where  one  of 
its  members  has  departed  this  life  leaving  lovcjd  ones  behind 
who  are  the  natural  objects  of  his  bounty  as  well  as  the  fraternal 
subjects  of  the  brotherly  love  and  financial  help  of  the  society, 
as  provided  by  its  constitution  and  laws,  it  can  not  escape  such 
duties  resting  upon  it  by  mere  technical  defenses ;  they  must  be 
sound  in  fact  and  law.  The  undisputed  facts  in  the  case  at  bar 
show  that  the  decedent  and  this  plaintiff  have  fully  and  com- 
pletely complied  with  all  the  requirements  of  the  order  necessary 
to  entitle  the  plaintiff  below,  the  defendant  in  error,  to  the 
relief  prayed  for  in  the  petition  in  the  common  pleas  court. 

We  have  examined  all  the  alleged  errors,  as  set  out  in  the 
petition  in  error,  and  we  find  none  that  would  warrant  a  review- 
ing court  in  reversing  the  judgment  in  this  case  as  entered  in 
the  court  below.  Therefore  the  judgment  of  the  common  pleas 
court  is  affirmed. 


Powell,  J.,  and  Shields,  J.,  concur. 
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SLANDER  NOT  ACTIONABLE  WHERE  INVITED. 

Court  of  Appeals  for  Lucas  County. 

Edson  Ely  v.  Frederick  J.  Borck. 

Decided,  March  6, 191(S. 

Libel  and  Slander — Action  for.  Does  Not  Lie  Where  the  Puhlication  Was 
Invited — But  Failure  to  Urge  this  Defense  Gives  Validity  to  a  Judg- 
ment Obtained — Court  Warranted  in  Confining  Charge  to  Issues 
Made  by  the  Pleadings,  When. 

1.  The  publication  of  a  slanderous  charge  invited  or  procured  by  the 

plaintiff  ^ill  not  sustain  an  action  for  defamation. 

2.  It  is  not  error  for  the  trial  court  to  confine  the  charge  to  the  issues 

made  by  the  pleadings  notwithstanding  evidence  on  another  issue 
was  introduced  without  objection,  there  being  no  application  to 
amend  and  no  request  to  charge. 

Ray  &  CordUl,  for  plaintiflP  in  error. 
Cornell  Sckreiber,  contra. 

Richards,  J. 

The  action  was  brought  in  the  common  pleas  court  by  Fred- 
erick J.  Borck  to  recover  damages  for  slauder,  and  resulted  in 
a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $200.  The 
slander  charged  in  the  petition  involved  an  accusation  of  lar- 
ceny, and  evidence  was  offered  on  behalf  of  the  plaintiff  to  sub- 
stantiate that  charge. 

The  defendant,  in  his  answer,  and  on  the  witness  stand,  denied 
uttering  the  slanderous  words,  but  the  answer  which  he  filed, 
said  to  have  been  prepared  by  himself,  contained  no  allegations 
raising  the  question  of  privileged  communication. 

The  testimony  offered  by  the  plaintiff  tended  to  show  the 
utterance  of  slanderous  words  at  the  home  of  the  defendant,  and 
in  the  presence  only  of  the  defendant  and  his  wife  and  the 
plaintiff.  Immediately  after  these  words  are  claimed  to  have 
been  so  uttered,  the  plaintiff  returned  to  his  own  home  some 


COURT  OF  APPEALS.  899 


1917.]  Lucas  County. 


seventy  rods  distant  and  at  once  came  back  to  the  premises  of 
the  defendant,  bringing  with  him  on  this  occasion  his  hired  man. 
The  plaintiff  claims  that  on  his  arrival  with  his  employee,  the 
slanderous  charge  was  repeated  without  anything  having  been 
said  by  him.  The  defendant  Ely  testifies  that,  when  the  plaint- 
ifit  and  his  hired  man  came  to  his  premises  the  second  time,  the 
plaintiff  said,  *  *  Tell  us  now  what  you  said  in  the  house ;  repeat 
what  you  said;  accuse  me  of  stealing  chickens."  The  charge 
upon  which  the  action  is  founded  is  apparently  based  upon 
words  claimed  to  have  been  uttered  on  this  occasion  by  the  de- 
fendant. 

Because  of  the  circumstances  under  which  the  plaintiff  re- 
turned to  the  premises;  of  the  defendant,  and  because  of  the 
testimony  above  quoted,  it  is  claimed  that  the  words  which  were 
uttered  on  this  occasion  were  invited  or  procured  by  the  plaint- 
iff, and  that,  therefore,  an  action  for  slander  can  not  be  based 
on  them. 

The  law  with  relation  to  founding  an  action  for  slander  upon 
words  which  have  been  invited  or  procured  to  be  uttered  by  tfee 
person  claiming  to  be  slandered,  does  not  seem  to  be  in  serious 
doubt.  While  the  cases  are  not  uniform  on  that  subject,  the 
great  preponderance  of  authority,  as  well  as  reason,  is  in  favor 
of  the  proposition  that  an  action  of  slander  will  not  lie  under 
such  circumstances.  I  risk- American  Bank  v.  Bader,  59  Minn., 
329;  17  R.  C..L.,  320;  Nott  v.  Stoddard,  88  Amer.  Dec,  633  (38 
Vt.,  25) ;  Konkle  v.  Haven  et  al,  108  N.  W.,  98  (a  Michigan 
case) ;  Shinglemeyer  v.  Wright,  50  L.  R.  A.,  129  (a  Michigan 
case).  The  court  in  this  latter  case  say  that  the  maxim  volenti 
nan  fit  injuria  applies  to  alleged  slanderous  statements  made  un- 
der such  circumstances.  A  contrary  doctrine  is  announced  in 
the  case  of  Rtuld  v.  Cameron,  26  Ont.  L.  Rep.,  154.  That  case, 
however,  is  annotated  in  26  Amer.  &  Eng.  Anno.  Cases,  618, 
and  the  cases  upon  this  subject  are  gathered  in  the  note  to  the 
case,  in  the  course  of  which  it  is  said  that  the  holding  of  the 
reported  case  is  not  in  harmony  with  the  authorities. 

While  we  must,  therefore,  liolcl  that  the  defense  of  privileged 
communication,  or  that  the  words  uttered  were  invited  op  pro- 
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cured  by  the  plaintiff,  would  be  a  sufficient  defense,  if  pleaded 
and  established  by  the  evidence,  it  does  not  follow  that  the  judg- 
ment rendered  in  this  case  should  be  reversed. 

The  trial  court  did  not  charge  the  jury  on  this  subject,  and 
was  not  asked  so  to  do,  and  the  issue  was  not  made  by  the  plead- 
ings. Under  such  circumstances  it  is  not  reversible  error  for 
the  trial  court  to  confine  the  charge  to  the  issues  as  made  by  the 
pleadings.  It  is  true  that  the  evidence  above  quoted  went  in 
without  objection,  and  the  court  would  have  been  justified  in 
charging  the  jury  on  the  issue  thus  made,  under  authority  of 
many  decisions  rendered  by  the  Supreme  Court  of  this  state. 
But,  in  the  absence  of  any  request  to  amend  the  pleadings,  and 
in  the  absence  of  any  request  to  charge  on  the  subject,  the  omis- 
sion to  so  charge  can  not  now  be  urged  as  a  ground  for  re- 
versal. I  call  attention  to  Mehurin  c&  Son  v.  Stone,  37  0.  S.. 
49,  where  the  court  said  that  if  evidence  was  admitted  without 
objection  on  a  defense  not  pleaded,  it  is  not  error  for  the  court 
to  confine  the  jury,  in  their  consideration  of  the  case,  to  the 
i^ue  made  by  the  pleadings.  See  also,  Columbus  Railway  Co, 
V.  Bitter,  67  0.  S.,  53 ;  State  v.  McCoy,  88  0.  S.,  447. 

The  Supreme  Court  was  announcing  no  new  rule  when  it 
said  in  Painter  v.  Humiston,  87  0.  S.,  401,  that  the  issues  of  a 
case  are  defined  by  and  confined  to  the  pleadings;  and  this  ele- 
mentary rule  of  pleading  ought  not  to  be  lost  sight  of.  Cer- 
tainly, if  the  court  in  the  instant  case  had  seen  fit  to  charge  the 
jury  on  the  subject  of  the  alleged  slanderous  statements  having 
been  invited  or  procured,  it  would  have  been  perfectly  justified 
in  so  doing,  as  is  stated  in  Bayland  Coal  Co,  v:  McFadden, 
AdmW,  90  0.  S.,  183. 

The  evidence  which  was  introduced  by  the  plaintiff  was  amply 
sufficient  to  carry  the  case  to  the  jury,  and  the  court  would  not 
have  been  justified  in  directing  a  verdict  for  the  defendant 

We  find  no  error  to  the  prejudice  of  the  plaintiff  in  error, 
justifying  reversal,  and  the  judgment  will  therefore  be  affirmed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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INJURY  TO  ONE  ASSISTING  PASSENGER  IN  PLAONG 

CHILD  ON  CAR. 

Court  of  Appeals  for  Mahoning  County. 

Mahoning  Valley  Bailway  Company  v.  Minnie  Qorz. 

Decided,  October  6,  1917. 

Negligence— Duty  of  Those  Operating  Street  Cars — Toward  Persons 
Entering  Cars  Without  Intending  to  Become  Passengers — In-- 
iury  to  One  Assisting  in  Getting  Child  on  Car— Charge  of  Court. 

1.  In  the  absence  of  a  rule  of  the  company  or  a  custom  permitting 

persons  to  enter  its  car,  when  it  stops  to  receive  passengers,  for 
the  purpose  of  assisting  passengers  with  children  or  baggage, 
a  railway  company,  operating  street  cars  by  electricity  over  the 
streets  of  a  city,  is  only  required  to  exercise  toward  such  per- 
sons ordinary  care  after  it  becomes  aware  of  their  presence 
within  the  car. 

2.  Such  railway  company  is  chargeable  with  notice  of  the  presence 

of  such  persons  within  its  car,  not  only  when  those  in  charge 
of  the  car  have  actual  notice,  but  when  in  the  exercise  of  ordi- 
nary care  they  should  have  notice  of  their  presence. 

3.  Ordinary  care  charges  such  railway  company  with  notice  of  what- 

ever those  in  charge  of  the  car  should  know  in  the  proper  dis- 
charge of  their  duties  in  the  operation  of  such  car. 

Harrington,  DcFord,  Heins  &  Osborn,  for  plaintiff. 
Anderson,  Lamb  &  Tetlow,  contra. 

Pollock,  J. 

This  is  an  action  in  error  and  is  brought  to  reverse  a  judgment 
obtained  by  Minnie  Gorz  against  the  Mahoning  Valley  Railway 
Company  in  the  common  pleas  court  of  this  county. 

Minnie  Gorz,  the  plaintiff  below,  was  a  resident  of  the  city 
of  Youngstown,  and  on  the  afternoon  of  October  17th,  1915,  her 
daughter,  Mrs.  Pritchard,  with  her  chald  two  years  old,  was 
visiting  her. 

About  nine  o'clock  on  that  evening  the  daughter  wishing  to 
go  home,  Mrs.  Gorz  took  the  child  in  her  arms  and  in  company 


40J  COURT  OP  APPEALS. 


Railway  Co.  v,  Gora.  [Vol.  27  (N.a) 


with  Mrs.  Pritchard  walked  down  Berlin  street  to  Federal 
street,  upon  which  street  the  Mahoning  Valley  Railway  CJom- 
pany,  the  defendant  below,  maintained  its  tracks  and  operated 
passenger  cars  over  said  tracks  by  electricity.  They  signalled 
an  appproaching  car  which,  when  it  reached  the.  intersection  of 
Berlin  and  Federal  streets,  stopped  and  four  passengers  alighted 
therefrom.  This  was  a  regular  and  usual  stop  for  the  discharge 
and  receiving  of  passengers. 

After  these  passengers  alighted  Mrs.  Qorz  set  the  child  on 
the  rear  platform  of  the  car,  and  just  as  she  set  the  child  ddwn^ 
and  before  she  had  released  her  hold  on  it,  the  car  started;  and 
continued  until  it  crossed  Berlin  street.  ' 

Mrs.  (Jorz  claims  that  when  the  car  started  it  was  started  witli 
a  jerk,  and  she  was  thrown  down  on  the  steps  of  the  car  with 
her  feet  hanging  over  the  steps,  and  was  dragged  in  that  way 
across  the  street  to  where  the  car  stopped.  She  did  not  intend 
to  become  a  passenger  on  the  car ;  she  only  intended  placing  the 
child  on  the  platform  and  then  withdrawing  from  the  car  and 
allowing  the  child's  mother,  who  intended  to  become  a  passen- 
ger, to  take  charge  of  the  child. 

This  was  a  large  car — possibly  used  in  interurban  trafBc — 
with  a  partition  across  it,  the  front  end  being  used  as  a  smoking 
compartment  and  the  rear  end  of  the  car  occupied  by  ladies  and 
other  passengers.  This  car  had  two  steps  leading  down  from 
the  rear  platform. 

The  conductor  testif  es  that  he  was  standing  in  the  rear  com- 
partment, perhaps  near  the  partition,  looking  through  the 
windows  watching  the  passengers  leave  the  car,  and  to  see  if 
anyone  wished  to  become  a  passenger.  He  testifies  that  J  he 
did  not  see  Mrs.  Gorz. 

The  errors  complained  of  are  in  the  charge  of  the  court,  and 
also  that  the  verdict  is  excessive.  The  first  error  which  we  will 
notice  occurs  in  the  charge. 

The  court  said  to  the  jury  that  the  word  ''dragged"  as 
used  by  one  or  more  of  the  witnesses,  and  also  in  the  petition, 
would  ordinarily  mean  that  some  portion  of  her  body  was 
dragged  along  the  pavement,  but  he  instructed  the  jury  that 
they  were  not  required  to  apply  so  narrow  a  construction,  be- 
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cause  under  this  pleading  and  under  the  evidence,  whether  her 
feet  touched  the  pavement  or  not,  if  she  was  dragged  along 
against  her  will  forcibly  by  the  car-^whether  she  was  lying  on  the 
car  or  had  grasped  hold  of  it  after,  it  had  started — it  would  be 
within  the  meaning  x)f  the  word  ^'dragged."  No  doubt  this  ex-, 
pression  of  the  court  was  occasioned  by  reason  of  some  remarks 
of  counsel  during  the  arguments  of  thie  case,  and  the  court 
couples  what  he  says  in  regard  to  the  petition  with  the  language 
used  by^witnesses.  . 

It  is  required  of  the  court  to  explain  the  petition  and  construe 
the  words  or  language  used  therein,  but  it  should  be  left  to  the 
jury  to  deternaine  the  meaning  of  words  and  language  used  by  the 
witnesses  while  testifying,  and  the  court  has  no  right  to  direct 
the  jury  to  give  to  words  used  by  the  witnesses  any  otiier  than 
their  ordinary  meaning,  unless  the  words  used  had  a  technical 
meaning  not  known  or  understood  ordinarily,  and  were  so  used 
by  the  witnesses.  But  the  error  complained  of  does  not  affect  the 
substantial  rights  of  the  defendant  below  and  for  that  reason 
was  not  prejudicial. 

Again  the  court  charged  the  jury  in  regard  to  the  damages 
which  the  plaintiff  below  might  recover  that : 

**If  she  is  entitled  to  recover,  she  is  entitled  to  recover  that 
fair  amount  of  damages  that  you  say  would  be  to  her  full  com- 
pensation far  that  which  you  shall  determine  from  the  evidence 
you  have  before  you  she  has  suffered  in  the  sense  of  damages  to 
her  person,  as  a  result  of  what  you  have  theretofore  found  was 
a  negligent  onjission  of  duty  on  tl^e  part  of  defendant. 


>> 


It  is  urged  that  the  court  erred  in  using  the  expression  * '  full 
compensation."  Mrs.  Gorz  was  a  married  woman  and  there  was 
testimony  tending  to  show  that  she  had  received  medical  at- 
tention from  two  or  three  doctors;  that  she  was  unable  to  per- 
form her  household  duties,  such  as  washing,  cooking,  baking,  etc., 
and  the  objection  to  this  charge  was  that  the  jury  would  under- 
stand from  the  language  that  she  had  a  right  to  recover  for 
these  things. 

This  objection  would  be  well  taken  if  there  was  no  limitation 
or  explanation  in  the  charge  of  this  language,  but  the  court 
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following  this  language  limits  the  recovery  to  her  pain  and 
suffering  and  the  disability  inflicted  upon  her  in  the  sense  of 
affecting  her  ability  to  be  up  and  about  and  to  care  for  herself. 
The  court  by  this  part  of  the  charge  limits  full  compensation  to 
her  personal  rights  and  the  jury  could  not  misunderstand  the 
charge. 

It  is  further  urged  that  the  court  erred  in  the  charge  in  re- 
gard to  the  care  the  railtvay  company  owned  to  Mrs.  Gorz,  After 
saying  to  the  jury  that  this  lady  was  not  a  passenger,  but  that 
the  railway  company  owed  a  duty  towards  people  who  came  for 
the  purpose  of  assisting  their  friends,  who  had  children  or 
baggage,  in  getting  on  the  car,  and  that  that  duty  was  not  the 
high  degree  of  care  owed  to  passengers  but  ordinary  care, 
the  court  used  the  following  language  : 

*  *  In  other  words,  while  they  did  not  know  that  she  was  there, 
yet  the  law  assumes  that  knowing  that  she  had  a  legal  right  to 
be  there  the  same  as  their  passengers  had  to  be  there,  although 
in  fact  they  did  not  know  it,  they  were  bound  to  exercise  every 
such  reasonable  precaution  for  her  protection  in  the  situation 
such  as  an  ordinarily  prudent  person  or  corporation  ordinarily 
would,  considering  all  of  the  situation  and  surroundings." 

Mrs.  Gor2  had  a  right  to  go  out  on  the  street  with  her  daughter 
and  child,  who  were  intending  to  become  passengers  on  this  car. 
The  street  car  company,  and  others  using  the  street,  must  exer- 
cise ordinary  care  not  to  injure  her.  But,  if  she  had  remained 
on  the  street  her  injuries  would  not  have  occurred.  It  was  only 
when  she  entered  or  placed  her  body  within  the  car  of  the 
railway  company  that  she  received  her  injury.  She  did  not  en- 
ter this  car  to  become  a  passenger,  but  to  place  therein  this 
child  who  would  become  a  passenger  by  reason  of  its  mother 
being  a  passenger. 

The  testimony  does  not  disclose  that  there  was  any  rule  of 
the  company  or  any  custom  permitting  persons  to  enter  the  car, 
when  stopped  to  receive  passengers,  for  the  purpose  of  assist- 
ing passengers  who  might  have  either  children  or  baggage,  or 
that  it  was  necessary  for  Mrs.  Gorz  to  assist  her  daughter  to 
enter  the  car  by  placing  this  child  upon  the  platform.    What 
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she  did  was  only  for  her  own  or  Mrs.  Pritchard's  convenience. 
When  Mrs.  Gorz  entered  this  car  as  she  did,  and  ander  these 
circumstances,  the  railway  company  was  not  required  to  exer- 
cise towards  her  the  degree  of  care  required  of  it  towards  its 
passengers,  but  it  owed  her  the  duty  of  ordinary  care  after  it 
was  aware  of  her  presence  within  the  car.  3  Thompson  on 
Negligence,  Section  2658;  2  Hutchinson  on  Carriers,  Section 
997. 

The  real  question  in  this  case  to  be  determined  is  the  obli- 
gation resting  upon  the  railway  company  to  ascertain  and 
know  when  a  person  not  intending  to  become  a  passenger  is 
within  their  car.  There  is  no  testimony  that  the  conductor  or 
anyone  in  the  railway  company's  employ  knew  of  Mrs.  Qorz's 
presence  within  the  car,  or  that  she  was  in  such  a  position  that 
the  starting  of  the  car  would  injure  her. 

It  was  the  conductor's  duty  to  stop  the  car  a  sufficient  length 
of  time  to  discharge  and  receive  passengers;  but  in  the  absence 
of  a  practice  acquiesced  in  by  the  railway  company  permitting 
persons  who  did  not  intend  to  become  passengers  to  enter  the 
car  in  order  to  give  assistance  to  others  who  did,  the  railway 
company  did  not  owe  the  duty  of  detaining  its  car  to  allow 
such  persons  to  withdraw  therefrom,  unless  it  knew  of  their 
presence  therein.    Neither  was  it  required  to  know  that  all  per- 
sons, other  than  passengers,  had  left  the  car  before  starting  it. 
The  obligation  of  the  raiway  company  to  others  than  passengers 
who  might  be  within  the  car  is  not  an  absolute  duty  but  a 
relative  duty,  and  arises  when  those  in  charge  of  the  car  know 
of  the  presence  of  such  person,  or  in  the  exercise  of  ordinary 
care  should  know  of  their  presence.    St.  Louis  &  San  Francisco 
B.  W.  Co.  V.  Lee,  46  L.  R.  A.  (N.S.),  357;  Hill,  Admr.,  v.  L.  & 
N.  R.  R.  Co.,  124  Ga.,  243;  3  L.  R  A.  (N.S.),  432;  Morrow  v. 
Atlantic,  etc.,  R.  W.  Co.,  44  S.  E.,  12;  Berry  v.  L.  &  N.   R.  R. 
Co.,  60  S.  W.,  699. 

The  conductor  or  those  in  charge  of  an  electric  street  car 
are  not  required,  when  the  car  stops  to  discharge  and  receive. 
passengers,  to  ascertain  before  starting  if  persons  not  intending 
to  become  passengers  have  entered  the  car,  or  have  placed  them- 
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selves  on  the  steps  of  the  car  in  such  a  position  that  they  may  be 
injured  by  the  starting  of  the  car,  but  they  are  chargeable 
with  what  they  know  and  with  whatever  they  should  see  and 
know  in  the  proper  discharge  of  their  duties  in  operating  the 
car.  R.  W.  Co.  v.  Kessler,  66  0.  S.,  326. 
The  court  in  its  charge  in  the  case  at  bar  said  that : 

**  While  they  did  not  know  that  she  was  there,  yet  the  law 
assumes  that  knowing  that  she  had  a  legal  right  to  be  there  the 
same  as  their  passengers  had  to  be  there,  although  in  fact  they 
did  not  know  it" — 
they  were  bound  to  exercise  ordinary  care. 

By  this  charge  the  court  said  to  the  jury  that  Mrs.  Gorz  had 
a  legal  right  to  enter  this  car,  to  set  the  child  on  the  platform, 
and  that  the  railway  company  was  bound  in  law  to  know  that  she 
was  there  although  they  in  fact  did  not  know  it.  This  would 
require  an  electric  street  car  company  to  know  that  everyone 
who  did  not  intend  to  become  a  passenger  had  withdrawn  from 
their  car  before  they  could  safely  start  it,  and  is  placing  a 
greater  burden  upon  the  company  with  regard  to  third  parsons 
than  is  required  with  regard  to  their  passengers. 

If  the  conductor  knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  that  Mrs.  Qorz  was^  within  the  car  placing 
the  child  on  the  platform,  he  would  be  required  to  exercise 
ordinary  care  towards  her,  and  in  the  exercise  at  that  degree 
of  care  he  should  have  delayed  starting  the  car  until  she  could 
withdraw  therefrom. 

We  think  that  the  giving  of  this  instruction  was  error  which 
requires  a  reversal  of  the  case.  We  find  no  other  errors  in  the 
record. 

Exceptions  noted. 

Metcalfe,  J.,  and  Paer,  J.,  concur. 
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DKTCRMINATION  OF  THE  TAXABLE  VALUE  Or 

BANK  ASSETS. 

Court  of  Appeals  for  Clermont  County. 

The  ]\Iilpobd  National  Bank,  op  Milford,  Ohio,  v.  Cleona 
Searles,  Auditor  op  Clermont  County,  Ohio,  et  al. 

Decided,  October,  1917. 

Taxation — Value  of  Bank  Assets,  How  Determined — Valuation  of  ReaJ 
Estate  as  Bhoton  hy  the  Bank's  Books  Should  he  Used  Instead  of 
that  Shown  by  the  Tax  Duplicate,  When. 

Where  real  estate  belonging  to  a  bank  is  carried  on  its  books  at  a 
valuation  less  than  that  appearing  on  the  tax  duplicate,  the 
auditor  or  tax  commission  in  considering  the  value  of  the 
bank's  resources  for  the  determination  of  the  tax  value  of  its 
shares  are  justified  in  adding  to  the  net  resources  shown  in  its 
report,  the  amount  such  value  of  the  real  estate  as  it  appears 
on  the  tax  duplicate  exceeds  its  value  as  shown  on  the  books 
of  the  bank. 

D.  W.  Murphy,  for  PlaintiflE. 

Joseph  McGhee  and  Charles  O.  White,  contra. 

In  May,  1916,  the  cashier  of  the  Milford  National  Bank  dtdy 
filed  with  the  county  auditor  of  Clermont  county  in  accordance 
with  Section  5411,  General  Code,  a  sworn  statement  of  the  re- 
sources and  liabilities  of  said  bank  with  a  detailed  statement 
of  the  names  and  holdings  of  the  several  stockholders  therein. 

This  statement  showed  that  the  stock  was  divided  into  600 
shares  of  the  par  value  of  $100  each,  and  for  the  purpose  of 
fixing  the  value  thereof  showed  that  the  bank  had  capital  stock, 
$60,000;  surplus,  $60,000;  undivided  profits,  $5,450;  unpaid 
dividends,  $730,  making  a  total  of  $126,180. 

Included  in  the  resources  of  the  bank  making  up  this  sum  was 

the  real  estate  investment  consisting  of  the  banking  house  owned 

-  by  the  bank,  in  which  it  did  business,  which  was  carried  on  the 
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books  of  the  bank  at  a  valuation  of  $20,000,  as  set  out  in  said 
statement.  This  real  estate  was  listed  for  taxes  as  such,  on 
the  real  estate  tax  duplicate  of  said  county,  at  a  valuation  of 
$25,080. 

To  fix  the  total  value  of  the  shares  of  stock  in  said  bank  the 
county  auditor,  acting  by  virtue  of  Section  5412,  General  Code, 
deducted  from  said  total  of  $126,180  said  real  estate  value  of 
$25,080  and  thus  fixed  the  taxable  valuation  of  said  shares,  ex- 
cluding real  estate,  at  $101,100. 

The  county  auditor  thereupon  transmitted  to  the  tax  commis- 
sion a  copy  of  such  report  with  the  valuation  of  such  shares  so 
fixed  by  him.  And  the  tax  commission,  in  due  course  coming  to 
act  on  such  valuation  and  return  under  the  provisions  of  Sec- 
tions 5619  and  5620,  General  Code,  made  an  addition  to  the 
total  valuation  of  $126,180  as  fixed  by  the  county  auditor,  of 
the  sum  of  $4,530,  and  fixed  the  total  valuation  of  said  shares 
of  bank  stock  at  $130,710. 

The  amount  of  this  addition  is  the  difference  between  the  valu- 
ation of  the  real  estate  of  the  bank  as  carried  on  its  books  and 
shown  in  its  statement,  viz.,  $20,000,  and  the  valuation  as  it 
stands  on  the  tax  duplicate,  viz.,  $25,080,  which  is  $5,080.  But 
from  this  sum,  however,  the  tax  commission  deducted  an  item, 
shown  in  the  statement,  of  ^'current  expenses  and  taxes  paid, 
$550,"  making  the  net  addition  the  sum  of  $4,530. 

Plaintiff  seel^  an  injunction  against  the  collection  of  taxes 
upon  this  increase. 

Pee  Curiam. 

The  decision  of  this  case  involves  a  construction  of  Section 
5412,  General  Code: 

**Upon  receiving  such  report  the  county  auditor  shall  fix  the 
total  value  of  the  shares  of  such  banks,  and  the  value  of  the 
property  representing  the  capital  employed  by  unincorporated 
banks  the  capital  stock  of  which  is  not  divided  into  shares,  each, 
according  to  their  true  value  in  money,  and  deduct  from  the 
aggregate  sum  so  found,  of  each,  the  value  of  the  real  estate  in- 
.  eluded  in  the  statement  of  resources  as  it  stands  on  the  dupli- 
cate.    Thereupon  he  shall  make  and  transmit  to  the  annual 
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state  board  of  equalization  for  banks  a  copy  of  the  report  so 
made  by  the  cashier,  manager  or  owner,  with  the  valuation  of 
such  shares  or  property  representing  capital  employed  as  so 
fixed  by  the  auditor." 

The  real  estate  of  the  bank  is  valued  and  listed  for  taxation 
on  the  regular  real  estate  tax  duplicate  of  the  county  under  the 
general  laws  relating  thereto  just  as  all  .other  real  estate  is 
valued  and  listed  (Section  5409,  General  Code).  If  this  particu- 
lar real  estate  belonging  to  the  bank  is  there  listed  at  too  high 
a  valuation  the  law  provides  a  method  for  securing  a  proper 
reduction.  This  valuation  can  not  be  changed  or  affected  by 
any  action  taken  in  the  valuation  of  the  shares  of  stock  in  the 
bank. 

The  provision  requiring  the  deduction  from  the  aggregate 
valuation  of  the  shares  of  stock  of  the  value  of  the  real  estate, 
included  in  the  statement  of  resources  as  it  stands  on  the  dupli- 
cate, is  for  the  purpose  of  preventing  double  taxation  on  that 
part  of  the  resources  invested  in  real  estate  on  which  taxes  are 
paid  as  such. 

The  bank  can  carry  this  real  estate  upon  its  books  at  such 
value  as  it  may  deem  proper,  but  if  that  amount  is  less  than 
the  amount  which  stands  on  the  tax  duplicate,  then  to  the  ex- 
tent of  such  excess  it  is  not  included  in  the  statement  of  re- 
sources. The  deduction  to  be  made  is  the  value  on  the  duplicate 
which  is  included  in  the  statement  of  resources. 

In  this  case  it  can  be  seen  that  if  the  total  resources  of  $126,- 
180  include  real  estate  of  only  $20,000  in  actual  value,  then  there 
must  be  $106,180  in  other  assets  instead  of  $101,100  as  fixed  by 
the  auditor,  and  the  tax  commission  was  justified  in  increasing 
that  valuation.  The  deduction  of  $25,080,  the  full  value  of  the 
real  estate  as  it  stands  on  the  duplicate,  from  the  total  resources 
as  returned  by  the  bank,  unless  such  increase  is  made,  would 
decrease  the  valuation  of  such  other  assets  $5,080,  which  would 
not  be  authorized  by  law. 

The  value  of  the  real  estate  for  the  purposes  of  taxation  has 
been  fixed  by  the  agencies  provided  by  law  at  more  than  $20,000, 
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to-wit,  $25,080 ;  and  if  that  amount  is  to  be  deductied  in  fixing 
the  valuation  of  the  bank  shares  on  which  stockholders  are  to  be 
taxed,  at  least  that  amount  must  appear  in  the  statement  of  re- 
sources. 

The  action  of  the  tax  commission  in  increasing  the  valuation 
of  the  assets  of  the  bank  so  that  they  would  include  the  full 
value  of  the  real  estate  as  it  stands  on  the  duplicate,  which  is 
the  amount  deducted  in  fixing  the  value  of  the  shares,  was  in 
accordance  with  the  facts  and  the  law. 

The  relief  prayed  for  by  plaintiflE  must  therefore  be  denied 
and  the  petition  dismissed. 


WAGON  STRUCK  BY  ELECTRIC  CAR. 

Court  of  Appeals  for  Lucas  County. 

(Before  Judges  Powell,  Houck  and  Shields,  of  the  Fifth  District,  sitUos 
in  place  of  Judges  Chittenden,  Kinkade  and  Richards.) 

John  Fubber  v.  The  Ohio  Electkio  Railway  Company. 

Decided,  April  21,  1917. 

Negligence  at  a  Crossing — Competency  of  Testimony  as  to  Speed  of 
Car  Which  Caused  the  Accident — Ordinance  Regulating  Speed  Not 
Admissible,  When. 

Where  the  issue  raised  is  as  to  whether  the  car  which  caused  the 
accident  was  being  operated  at  a  high  and  dangerous  rate  of 
speed,  in  excess  of  the  rate  prescribed  in  a  city  ordinance,  and 
also  whether  it  was  equipped  with  a  proper  headlight  at  the  time 
of  the  accident,  it  is  not  error  to  refuse  to  admit  testimony 
tending  to  establish  these  allegations  as  to  the  operation  of  other 
cars,  where  no  testimony  has  been  offered  tending  to  show  that 
such  a  state  of  facts  existed  as  to  the  car  which  caused  the  acci* 
dent;  and  in  the  absence  of  such  evidence  r^latizig  to  the  par- 
ticular car  involved  in  the  action  at  bar  it  is  not  error  to  refuse 
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to  admit  in  evidence  an  ordinance  regulating  tbe  speed  of  cars 
within  the  municipal  limits. 

8.  S.  Burtsfield,  for  plaintiff  in  error. 

Cable  (&  Cable  and  Smith,  Beckwith  &  Ohlinger,  contra. 

HoucK,  J. 

Error  to  the  Common  Pleas  Court  of  Lucas  County,  Ohio. 

The  parties  here  stand  in  the  same  position  to  each  other 
that  they  stood  in  the  court  below. 

The  plaintiff  in  his  suit  below  sought  to  recover  compensation 
for  personal  injuries  which  he  claims  he  received  on  the  evening 
of  February  18,  1916,  when  an  electric  car  operated  by  the  de- 
fendant struck  a  wagon  in  which  he  was  riding,  throwing  him 
to  the  ground  and  thereby  causing  serious  and  permanent  in- 
juries to  his  body,  and  for  which  he  prays  judgment  in  the  sum 
of  $25,000. 

Plaintiff  avers  in  his  petition  that  said  injuries  were  caused 
without  fault  or  negligence  on  his  part,  and  avers  that  they  were 
caused  by  the  negligence  of  the  defendant,  and  particularly  speci- 
fying in  his  petition  a  number  of  alleged  negligent  acts  on  the 
part  of  said  defendant  as  being  the  proximate  cause  of  the  same. 

The  defendant  filed  an  answer  in  the  nature  of  a  general  de- 
nial,  and  in  addition  thereto  avers  that  the  plaintiff  was  himself 
guilty  of  negligence  directly  causing  and  contributing  to  the  in- 
juries sustained  by  him  in  consequence  of  said  collision  in  this, 
to-wit:  that  he  negligently,  recklessly  and  carelessly  drove  his 
horse  and  wagon  upon  the  track  of  the  defendant  company  in 
front  of  its  approaching  car,  although  he  knew,  or  by  the  exer- 
cise of  reasonable  care  on  his  part  should  have  known  of  the 
approach  of  said  car,  and  although  he  was  in  fact  warned  by 
the  watchman  at  said  crossing  of  the  approach  of  the  car  in 
time  to  have  avoided  the  collision;  that  said  negligence  afore- 
said of  the  plaintiff  was  the  sole  proximate  cause  of  the  accident. 

The  plaintiff  filed  a  reply  to  the  answer  of  the  defendant  de- 
nying each  and  every  allegation  therein  which  was  not  affirm- 
atively stated  as  a  fact  in  his  petition. 

Upon  the  issues  thus  raised  by  the  pleadings  the  cause  pro- 
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ceeded  to  trial  to  a  jury.  After  the  plaintiflP  had  offered  his  evi- 
dence and  rested  his  case  the  defendant  moved  the  court  for  a 
directed  verdict  for  the  reason  that  plaintiff  had  not  sustained 
the  allegations  of  his  petition  by  that  degree  of  proof  which  the 
law  requires.  The  trial  judge  sustained  the  motion  and  a  judg- 
ment for  the  defendant  was  rendered.  The  plaintiff  in  error 
seeks  a  reversal  of  the  judgment  below  and  relies  upon  the  follow- 
ing grounds: 

First.    The  exclusion  of  certain  evidence  by  the  trial  court. 

Second.    In  sustaining  the  motion  for  a  directed  verdict. 

We  have  read  the  bill  of  exceptions  in  this  case  and  given  all 
of  the  grounds  of  alleged  error  careful  consideration.  Counsel 
for  plaintiff  in  error  urges  that  the  trial  court  erred  in  exclud- 
ing testimony  as  to  the  rate  of  speed  cars  generally  traveled 'over 
the  crossing  where  the  accident  occurred ;  also  as  to  whether  or 
not  cars  generally  passing  over  the  crossing  in  question  did  so 
with  or  without  headlights. 

The  issue  raised  by  the  pleadings  was  as  to  whether  or  not 
this  particular  car  was  running  at  a  high  and  dangerous  rate 
of  speed,  and  in  excess  of  the  rate  provided  by  the  city  ordi- 
nance, and  whether  or  not  it  had  a  proper  headlight  at  said 
time.  The  record  fails  to  show  any  such  proof  as  to  the  car  in 
question,-  and  certainly  the  trial  judge  did  not  err  when  he  re- 
fused to  admit  testimony  tending  to  establish  these  facts  as  to 
other  cars  than  the  one  that  is  claimed  to  have  caused  the  in- 
juries to  plaintiff.  The  record  fails  to  show  any  evidence  to  es- 
tablish these  facts  as  to  this  car,  and,  further,  there  being  no 
evidence  offered  in  the  case  fixing  the  rate  of  speed  at  which 
said  car  was  traveling  at  the  time  of  the  collision,  the  court  was 
not  in  error  when  it  refused  to  admit  in  evidence  a  city  ordinance 
regulating  the  speed  of  electric  cars  while  being  operated  within 
the  city  limits  of  Toledo,  Ohio. 

Counsel  for  plaintiff  in  error  insists  that  the  trial  judge  erred 
in  directing  a  verdict  for  the  defendant  when  the  plaintiff  be- 
low had  rested  his  case,  and  insists  where  the  facta  necessary  to 
a  determination  of  the  issues  involved  are  in  dispute,  or  where 
there  is  a  conflict  in  the  evidence  as  to  the  material  facts,  and 
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some  of  the  questions  of  fact  are  of  sucli  a  character  that  differ- 
ent minds  might  arrive  at  different  conclusions,  then  these  facts 
must  he  submitted  to  the  jury  to  be  passed  upon  and  determined 
by  it 

This  is  a  sound  proposition  of  law,  but  is  not  applicable  to  the 
proven  facts  in  this  case.  The  facts  here  are  not  in  dispute.  No 
evidence  was  offered  except  by  the  plaintiff,  and  the  motion  for  a 
directed  verdict  in  effect  was  a  demurrer  to  the  evidence.  So  far 
as  the  motion  was  concerned,  and  the  legal  effect  of  same,  the  de- 
fendant admitted  all  the  proven  facts,  but  in  doing  so  contends 
that  in  law  they  are  not  suflScient  to  warrant  the  relief  prayed  for 
in  the  petition  of  plaintiff.  Our  examination  of  the  bill  of  excep- 
tions and  the  entire  record  in  this  case  convinces  us  that  the  claim 
of  the  defendant  is  well  taken. 

We  think  the  injuries  received  by  plaintiff  were  the  result  of 
an  accident  which  was  unavoidable,  and  for  which  no  one  in  law 
is  liable  in  damages. 

Finding  no  error  in  the  record  prejudicial  to  the  rights  of  the 
plaintiff  in  error,  the  judgment  of  the  court  of  common  pleas 
must  be  affirmed. 

Judgment  affirmed. 

Powell,  J.,  and  Shields,  J.,  concur. 


ErrECT  OF  FRAUD  IN  PROCURING  RELEASE. 

Ck>urt  of  Appeals  for  Hamilton  County. 

John  P.  Jones  v.  Walter  Pickle. 

Decided,  February  14»  1916. 

Release — Character  of  Evidence  Required  to  Impeach — Is  Void  and  Not 
Merely  Voidable,  When — Where  Fraudulently  Obtained  an  Aver- 
ment or  Proof  of  a  Tender  Back  is  Not  Necessary. 

1.  The  validity  of  a  written  release  of  a  cause  of  action  can  only  be 
impeached  when  the  invalidity  is  established  by  evidence  which  is 
clear  and  convincing  in  character. 
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2.  A  release  of  a  cause  of  action  obtained  by  fraudulent  representing 
that  the  instrument  is  a  receipt  only,  is  void  and  not  merely  void- 
able, and  the  plaintiff  may  ignore  the  same  in  his  petition  and  is 
not  required,  in  such  case,  to  allege  or  prove  that  he  tendered 
back  the  amount  received  before  action  brought.  ""^      ' 

Z>.  W.  Rogers  and  Michael  Minges,  for  plaintiff  in  error. 
J.  O,  O'Connell  and  Robert  O'Connell,  contra. 

ElCaSEARDS,  J. 

Error  to  the  court  of  common  pleas. 

The  original  action  was  brought  in  the  court  of  common  pleas 
by  Walter  Pickle  to  recover  for  personal  injuries  claimed  to  have 
been  suffered  by  him.  He  was  employed  in  the  construction  of 
a  trench  adjacent  to  Bethesda  Hospital  in  the  city  of  Cincin* 
nati,  and  was  injured  by  the  banks  of  the  trench  caving  in. 
The  case  has  been  three  times  tried  in  the  court  of  common 
pleas,  the  first  two  juries  failing  to  agree  on  a  verdict,  and  the 
last  jury  returning  a  verdict  in  favor  of  the  plaintiff  for  $500, 
on  which  verdict  judgment  has  been  entered. 

In  the  court  of  common  pleas  the  defendant  in  his  answer 
set  up  a  release  of  the  cause  of  action,  claimed  to  have  been  given 
by  the  plaintiff  to  him  before  suit  was  brought,  and  under  which 
release  he  had  paid  the  plaintiff  the  sum  of  $45  and  had  paid 
the  hospital  bill  amounting  to  ^6.20.  The  plaintiff  in  his  re- 
ply sets  up  facts  which,  if  true,  show  that  the  alleged  release 
was  void  because  of  the  fraudulent  representations  of  the  de- 
fendant in  inducing  him  to  believe  that  the  instrument  which  he 
signed  was  simply  a  receipt  for  some  money  which  was  being 
paid  to  him. 

We  have  given  careful  consideration  to  all  the  assignments 
of  error  shown  by  the  record,  but  it  will  not  be  necessary  to 
discuss  them  all  in  detail. 

Among  other  things,  it  is  contended  that  the  judgment  should 
be  reversed  because  of  misconduct  of  plaintiff's  counsel  in  argu- 
ment to  the  jury.  The  language  used  in  the  argument  was  pot 
entirely  justifiable,  but  was  not  so  prejudicial  as  to  require  a 
reversal  of  the  judgment.    These  remarks  are  undertaken  to  be 
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introduced  into  the  bill  of  exceptions  by  affidavit  and,  in  view 
of  what  was  said  by  the  -Supreme  Court  in  State  of  Ohio  v. 
Young,  77  0.  S.,  529,  some  doubt  may  well  exist  as  to  whether 
these  remarks  are  properly  a  part  of  the  record. 

Many  exceptions  are  scattered  through  those  portions  of  the 
bill  of  exceptions  which  contain  the  oral  testimony  of  witnesses. 
These  exceptions  are  too  numerous  to  have  separate  mention. 
We  are  of  opinion  tliat  the  trial  judge  was  in  error  in  rulings 
made  by  him  excluding  evidence  as  to  the  opinions  of  witnesses 
concerning  the  mental  condition  of  Walter  Pickle  at  the  time  he 
executed' the  alleged  release.  These  witnesses  detailed  in  their 
testimony  the  conversation  they  had  with  him  on  that  occasion, 
and  what  he  did  and  how  he  acted,  and  should  have  been  per- 
mitted,  after  giving  the  details  of  what  there  occurred,  to  give 
their  opinions  as  to  his  mental  condition  on  that  occasion  when 
it  is  said  that  he  executed  the  release. 

The  trial  court  charged  the  jury  that  the  burden  of  proof 
rested  on  the  plaintiff  to  prove  by  clear  and  convincing  evidence 
that  the  release,  as  set  forth  in  the  amended  answer,  was  void 
and  of  no  effect  in  law  as  a  release.  If  the  contention  of  the 
plaintiff  were  true  that  the  instrument  was  no  more  than  a 
receipt,  and  that  he  was  fraudulently  induced  to  believe  that  he 
was  signing  a  receipt  and  so  misled  into  signing  a  release,  then 
the  instrument  would  be  absolutely  void.  The  quantum  of  evi- 
dence stated  by  the  trial  judge  as  necessary  in  order  to  invali- 
date a  release  claimed  to  have  been  obtained  by  fraud,  is  in 
accordance  with  the  rule  announced  in  the  case  of  Edwards  Man- 
ufactwring  Company  v.  Perry,  22  C.C.(N.S.),  422,  where  it  is 
said  that  such  release  can  only  be  overcome  by  clear  and  con- 
vincing  evidence.  This  rule  appears  to  be  laid  down  also  in  the 
following  authorities:  11  Em:yclopaedia  of  Evidence,  167; 
2  The  Modern  Law  of  Evidence,  hy  Chamberlayne,  Section  1011; 
Steffen  v.  Supreme  Assembly  of  the  Defenders,  130  Wis.,  485 ; 
Demark  v.  Milwaukee  Electric  Railway  &  Light  Company,  142 
Wis.,  624,  126  N.  W.,  13. 

All  of  the  members  of  this  court  are  not  prepared  to  agree 
that  this  is  the  proper  rule  as  to  the  amount  of  evidence  re- 
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quired  in  such  cases,  but  all  are  agreed,  in  view  of  the  decision 
in  22  C.C.(N.S.)9  cited  supra,  that  the  rule  as  announced  should 
be  followed. 

It  is  claimed  that  the  plaintiff  could  not  maintain  this  action 
because  of  his  failure  to  allege  and  prove  a  tender  before  be- 
ginning the  action.  The  existence  of  the  release  and  the  fact 
that  some  money  was  paid  to  the  plaintiff  were  not  mentioned 
in  the  petition,  but  first  appeared  in  the  pleading  filed  by  the 
defendant.  The  facts  alleged  in  the  reply  would,  if  true,  render 
the  instrument  void  as  a  release,  and  not  merely  voidable.  Un- 
der these  circumstances,  and  in  view  of  the  holding  of  the  Su- 
preme Court  in  Perry  v.  O'Neil  &  Company,  78  0.  S.,  200,  that 
such  a  release  does  not  need  to  be  set  up  in  the  petition,  but  that 
the  issue  can  be  made  by  filing  a  reply  when  the  same  shall  have 
been  pleaded  in  the  answer,  we  hold  that  no  tender  was  neces- 
sary. Surely,  if  the  plaintiff  was  not  required  to  plead  or  even 
mention  the  execution  of  the  release,  he  should  not  be  required 
to  aver  a  tender  back  to  the  defendant  of  any  amount  received 
pursuant  to  such  release.  See  Robinson,  et  al  v.  Boston,  14 
C.C.(N.S.),  87. 

From  an  examination  of  the  evidence  contained  in  the  bill 
of  exceptions,  we  are  satisfied  that  the  verdict  is  not  sustained 
by  the  evidence,  in  so  far  as  it  involves  a  finding  that  the  re- 
lease should  be  set  aside  for  fraud. 

In  view  of  the  fact  that  this  action  must  be  remanded  to  the 
court  of  common  pleas  for  a  new  trial,  we  follow  our  usual 
practice  and  refrain  from  commenting  on  the  evidence;  and 
this  we  do  for  the  reason  that  such  comment  might  be  unfairly 
used  on  a  retrial  of  the  action. 

For  the  reasons  given,  the  judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 


Chittenden,  J.,  and  Kinkadb,  J.,  concur. 
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BOY  ELECTROCUTED  BY  INSULATED  WIRE. 

Court  of  Appeals  for  Richland  County. 

John  Wolf,  as  Administrator  op  the  Estate  op  Oeoroe  Wolf, 

Deceased,  v.  S.  N.  Ford,  as  Receiver  op  the  Mansfield 

Railway,  Light  &  Power  Company,* 

Decided,  April  2, 1917. 

Negligence — Boy  Who  Had  Climled  a  Tree  on  Out9ide  of  Sidetoalk  Not 
a  Trespasser— Proximate  Cause  of  His  Death  From  Coming  in  Con- 
tact With  an  Uninsulated  Electric  Wire— Charge  of  Court, 

1.  A  boy  who,  while  at  play,  climbs  a  tree  standing  between  the 

sidewalk  and  the  curb  of  the  street  is  not  a  trespasser  as  against 
an  electric  railway  company,  one  of  whose  wires  passes  between 
the  branches  of  the  tree. 

2.  The  maintenance  of  a  wire  of  high  voltage,  uninsulated  at  the  point 

where  it  passes  through  a  tree  standing  on  the  edge  of  the  side- 
walk, must  be  regarded  as  the  proximate  cause  of  the  death  of  a 
boy  who  was  electrocuted  by  coming  in  contact  with  it  in  climbing 
the  tree  while  at  play. 

Brucker,  Voegele  &  Eenkel,  for  plaintiff  in  error. 
W.  8.  Kerr  and  McBride  &  Wolfe,  contra. 

HOUCK,  J. 

Error  to  the  Court  of  Common  Pleas  of  Richland  County. 

The  material  facts  necessary  for  a  proper  inquiry  as  to  the 
errors  complained  of  in  this  case  are  as  follows : 

That  on  the  13th  day  of  August,  1915,  George  Wolf,  the 
plaintiff's  decedent,  was  about  eleven  years  of  age;  that  on  the 
evening  of  said  day,  after  dark,  he  was  playing  with  other  boys 
a  certain  game,  and  in  so  doing  climbed  into  a  shade  tree  in 
front  of  the  property  of  William  Schwier,  located  at  No.  297 
East  Fourth  street,  Mansfield,  Ohio.  Said  tree  was  located  be- 
tween the  sidewalk  and  curbing  along  said  street.    Some  of  the 

*Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  July  3, 1917. 
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limbs  of  the  tree  were  within  four  or  five  feet  of  the  ground, 
and  on  the  evening  in  question  there  was,  and  had  been  for  some 
days  prior  thereto,  a  large  number  of  brick  piled  around  the 
body  of  said  tree  within  two  or  three  feet  of  the  lower  limbs. 
That  on  the  aforesaid  13th  day  of  August,  1915,  and  for  a  long 
time  prior  thereto,  one  of  the  electric  light  wires  belonging  to 
the  defendant  company,  and  carrying  a  high  voltage,  was  lo- 
cated in  said  tree  about  twenty  feet  from  the  ground,  and  about 
three  feet  from  the  body  of  the  tree;  that  at  the  particular 
point  where  said  wire  was  about  three  feet  from  the  body  of 
the  tree  the  wire  had  become  uninsulated,  and  was  so  on  said 
13th  day  of  August,  1915,  and  had  been  in  such  condition  for 
a  period  of  more  than  six  weeks  prior  thereto ;  that  the  decedent 
at  no. time  knew  of  any  impairment  in  said  wire;  that  on  said 
day  and  at  the  time  aforesaid  the  decedent  climbed  into  said 
tree4  and  when  he  had  reached  the  place  where  said  wire  passed 
through  the  limbs  of  the  tree,  about  twenty  feet  from  the  ground 
and  about  three  feet  from  its  body,  the  decedent  came  in  con- 
tact with  said  wire  where  it  was  uninsulated,  and  by  reason 
thereof  the  electric  current  from  said  wire  passed  through  his 
body  causing  instant  death. 

The  case  before  us  for  review  was  submitted  to  a  jury  upon 
the  evidence  offered  by  the  parties  to  the  suit,  and  under  the 
proven  facts  and  the  law,  as  given  to  the  jury  by  the  trial  judge, 
it  returned  a  verdict  for  the  defendant,  and  the  court,  after  over- 
ruling a  motion  for  a  new  trial,  entered  a  judgment  on  the  ver- 
dict. 

From  a  careful  examination  of  the  bill  of  exceptions  in  this 
case  with  reference  to  the  evidence  admitted  and  rejected  by 
the  court  below,  and  from  the  propositions  of  law  given  to  the 
jury,  as  well  as  those  refused,  bearing  upon  the  question  as  to 
whether  or  not  the  decedent  was  a  trespasser,  we  are  bound 
to  find  that  from  early  in  the  trial  in  the  court  of  common 
pleas,  and  to  the  end  thereof,  the  learned  trial  judge  was  of 
the  opinion  that  the  decedent  was  a  trespasser  in  fact  and  in 
law,  and  was  not  entitled  to  a  judgment  against  the  defendant. 

The  trial  court  in  the  general  charge  to  the  jury  gave  the 
following: 
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Then  you  will  further  inquire  as  to  why  plaintiff's  intestate 
was  in  said  tree ;  and  if  you  further  find  that  the  decedent  was 
in  said  tree  without  invitation  or  permission  on  the  part  of  the 
defendant  company,  and  that  defendant  company  had  no  rea- 
son to  believe  or  anticipate  that  children  would  climb  into  said 
tree  and  come  in  contact  with  said  wire,  and  that  the  decedent 
knew  that  the  wire  running  through  said  tree  was  the  property 
of  the  defendant  company,  and  you  find  that  plaintiflE's  intes- 
.  tate  took  hold  of  said  wire,  and  came  in  contact  with  it,  knowing 
it  was  the  property  of  the  defendant  company,  I  charge  you 
that  plaintiff's  intestate,  George  Wolf,  by  his  own  act  made 
himself  a  trespasser  against  defendant  company,  and  if  you  so 
find,  plaintiff  can  not  recover." 

From  the  language  thus  used  it  will  be  seen  that  the  court 
assumed  that  the  decedent  had  no  right,  as  a  matter  of  law,  to 
be  in  said  tree,  as  plainly  indicated  by  the  following  language: 
**Then  you  will  further  inquire  as  to  why  plaintiff's  intestate 
was  in  said  tree." 

We  think  that  the  decedent  had  a  legal  right  in  the  tree ;  that 
the  tree  was  not  the  property  of  the  defendant  company,  and 
therefore,  so  far  as  the  decedent  was  concerned,  he  had  a  clear 
right  to  be  just  where  he  was  at  the  time  he  met  his  death. 
True,  the  defendant  company  was  within  its  rights  when  it 
placed  the  wire  in  question  in  the  tree,  but  when  it  did  so  the 
burden  of  keeping  it  free  from  danger,  properly  insulated,  and 
clear  from  any  defects  that  the  law  requires  of  those  who  own 
or  operate  such  dangerous  agencies  as  an  electric  wire  charged 
with  a  high  voltage  of  electricity,  continued  with  the  company, 
and  this  duty  vested  in  it  at  the  time  the  decedent  came  in  con- 
tact with  the  wire. 

The  language  used  in  said  charge  further  states  that  **if  the 
decedent  was  in  said  tree  without  invitation  or  permission  on 
the  part  of  the  company,  then  no  recovery  can  be  had."  This 
instruction  would  have  been  proper  if  the  tree  had  been  on  the 
lands  of  the  company  and  owned  or  controlled  by  it,  but  such  is 
not  the  fact,  as  conceded  by  the  parties  hereto.  We  think  this 
instruction  is  and  was  misleading,  and  not  responsive  to  any 
issue  raised  by  the  pleadings  and  the  facts,  especially  by  the 
proof  :in  the  case,  and  therefore  is  prejudicially  erroneous  to 
the  rights  of  the  plaintiff  in  error. 
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The  court  further  charged  the  jury  that  "in  order  to  charge 
defendant  company  with  liability  you  must  further  find  that 
defendant  company  knew  that  children  were  in  the  habit  of 
playing  in  the  streets  and  climbing  into  the  trees,-and  had  rea- 
son to  believe  or  anticipate  that  children  might  come  in  contact 
with  said  wire  by  climbing  into  the  trees,  and  be  injured  there- 
by. If  you  fail  to  so  find  your  verdict  will  be  for  the  defend- 
ant 

We  find  this  part  of  the  charge  erroneous  and  prejudicial  to 
the  plaintiff  in  error,  because  it  casts  upon  the  plaintiff  the  bur- 
den of  proving  actual  knowledge  upon  the  part  of  the  defendant 
of  the  fact — ^if  it  be  a  fact — that  children  were  in  the  habit  of 
playing  in  the  streets  and  climbing  into  the  trees,  and  by  reason 
thereof  might  come  in  contact  with  the  wire  in  question.  We 
hold  that  the  degree  of  proof  required  by  this  instruction  is 
greater  than  the  law  requires  under  the  proven  facts  and  cir- 
cumstances in  the  case. 

The  plaintiff  below  (the  plaintiff  in  error  here)  requested 
the  court  to  charge  the  jury  as  follows,  but  it  was  refused : 

**I  charge  you,  as  a  matter  of  law,  that  it  was  the  duty  of  the 
Mansfield  Railway,  Light  &  Power  Company,  under  the  circum- 
stances shown  in  this  ease,  to  have  anticipated  that  boys  of  tender 
years  would  climb  into  trees  of  the  size  of  the  one  in  question, 
and  that  if  the  Mansfield  Railway,  Light  &  Power  Company 
maintained  lines  of  wires  through  such  trees,  and  through  it 
they  conveyed  currents  of  electricity  of  high  voltage,  dangerous 
to  life,  it  was  the  duty  of  the  company  to  so  insulate  and  other- 
wise protect  said  wires  so  as  not  to  cause  injury  to  others  who 
are  not  trespassers  coming  in  contact  therewith  from  injury." 

In  our  judgment  the  law,  as  embodied  in  the  above  request, 
is  sound,  and  clearly  pertinent  to  a  proper  determination  of 
the  facts  by  the  jury,  as  shown  by  the  evidence  in  the  case. 
Taking  this  view  of  it  and  without  further  discussing  the  same 
we  find  the  trial  judge  was  in  error,  to  the  prejudice  of  the 
plaintiff  in  error,  when  he  refused  to  give  to  the  jury  said  re- 
quest. 

In  the  summing  up  of  the  case  before  us  on  the  state  of  facts 
as  presented  by  the  record,  and  admitting  that  plaintiff's  intes- 
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tate  was  lawfully  in  this  tree  when  he  met  his  death,  and  that 
defendant  had  a  right  to  the  use  of  the  tree  for  its  electric  light 
wires,  yet  neither  while  in  the  exercise  of  these  rights  could  es- 
cape the  legal  liability  resulting  from  a  failure  of  one  to  per- 
form a  duty  which  the  law  requires  and  in  failing  to  do  so  re- 
sulted in  the  injury  of  the  other.  Applying  this  rule,  which  to 
us  seems  sound,  to  the  facts  in  the  present  case,  how  stands  the 
issue?  The  defendant  company  was  bound  to  exercise  the  high- 
est degree  of  care  in  transmitting  the  electric  current  through 
its  wire,  in  order  to  protect  the  lives  and  save  from  injury  those 
who  without  negligence  or  fault  on  their  part  might  come  in 
contact  with  it;  and  to  do  this  it  was  necessary  that  such  wire 
be  properly  insulated,  which  in  this  case  was  not  done,  and  as 
a  result  of  such  failure  on  the  part  of  the  defendant  company 
plaintiff's  intestate,  George  Wolf,  came  to  his  death. 

What  negligent  act  on  the  part  of  decedent  was  done  by  him 
that  caused  his  death?  We  fail  to  find  any.  We  are  bound  to 
conclude  from  the  very  nature  of  the  business  of  an  electric 
company,  which  in  the  conduct  of  its  business  uses  highly 
charged  wires,  that  it  owes  a  legal  duty,  outside  of  and  irre- 
spective of  any  contractual  relation,  towards  all  persons  who 
are  engaged  in  a  lawful  business,  or  are  in  a  place  where  they 
have  a  lawful  right  to  be,  and  are  liable  to  come  in  contact  with 
the  wires,  to  see  that  they  are  properly  insulated. 

It  being  the  duty,  and  incumbent  upon  the  defendant  com- 
pany to  keep  the  wire  in  question  properly  insulated,  we  are 
of  the  opinion  that  George  Wolf,  at  the  time  he  climbed  into 
said  tree,  and  at  the  time  he  came  in  contact  with  said  wire, 
had,  as  a  matter  of  law,  the  right  to  assume  and  believe  that  the 
wire  was  properly  insulated. 

This  leads  us  to  inquire,  what  was  the  proximate  cause  of  the 
death  of  George  Wolf?  Our  answer,  based  upon  the  facts  and 
the  law  governing  them,  is  and  must  be,  the  failure  of  the  de- 
fendant company  to  have  said  electric  wire  properly  insulated. 

As  to  the  proximate  cause  of  a  death,  it  is  not  necessary  that 
the  exact  or  precise  result  which  occurred  should  have  been  an- 
ticipated. It  is  sufficient  if  in  the  light  of  all  the  surroundings 
such  a  result  might  have  been  anticipated  or  expected. 
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This  brings  us  to  a  determination  of  what  seems  to  us  to  be  the 
real  problem  to  be  solved,  and  really  the  one  question  here  pre- 
sented under  the  conceded  facts,  namely:  Was  there  a  breach 
of  duty  on  the  part  of  the  defendant  company  which  it  owed 
to  the  plaintiff's  intestate  ?  In  the  face  of  the  facts  presented  by 
the  record  in  this  case,  and  in  the  application  of  the  law  govern- 
ing same,  we  are  bound  to  answer  this  question  in  the  affirmative. 

The  mischief  here  was  caused  by  the  defendant  company  main- 
taining an  uninsulated  electric  wire,  which  was  the  proximate 
cause  of  the  death  of  George  Wolf,  and  who,  at  the  time  of  his 
sudden  departure,  was  not  a  trespasser  in  fact  or  in  law. 

Having  pointed  out  the  foregoing  errors  of  law,  as  they  ap- 
pear to  us  from  an  examination  of  the  record  here  presented, 
and  finding  them  prejudicial  to  the  legal  rights  of  the  plaintiff 
in  error,  we  must  therefore  reverse  the  judgment  of  the  court  of 
common  pleas,  as  entered  in  this  case,  and  remand  it  to  that 
court  for  a  new  trial. 

Judgment  reversed  and  cause  remanded. 

Shields,  J.,  concurs ;  Powell,  J.,  not  participating. 


EVIDENCE  IN  THE  FORM  Or  A  MOVING  PICTURE  FILM. 

Court  of  Appeals  for  Lucas  County. 

William  M.  Duncan,  as  Eeceiveb  of  The  Wheeung  &  Lake 
Erie  Railroad  Company,  v.  Thomas  N.  Kigee.* 

Decided,  February  28,  1916. 

Evidence— Moving  Picture  Film  Attached  to  Bill  of  Exceptions— Or- 
dered Reproduced  Before  the  Reviewing  Court — Refusal  to  Grant 
a  New  Trial  After  Term. 

1.  When  a  bill  of  exceptions  contains  the  film  of  a  moving  picture 
which  was  reproduced  in  the  trial  court,  a  reviewing  court  has 
power  to  order  a  reproduction  of  the  same  before  it,  by  a  com- 


*  Dismissed  in  the  Supreme  Court  on  the  motion  of  the  defendant 
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petent  expert,  this  course  being  a  method  of  unfolding  the  ex- 
hibit so  as  to  make  it  visible  to  the  reviewing  court. 
2.  It  is  not  error  to  refuse  to  grant  a  petition  for  a  new  trial  filed  af- 
ter the  term  at  which  the  verdict  was  rendered  based  on  the  claim 
that  the  plaintiff  in  a  personal  injury  case  concealed  an  X-ray 
plate  giving  a  view  of  his  injured  ankle,  where  such  plaintiff  de- 
nies ever  having  had  possession  of  the  plate  which  was  made  un- 
der the  direction  of  a  surgeon  employed  by  the  defendant,,  and 
there  is  no  evidence  to  show  what  the  missing  plate,  if  produced, 
would  disclose  as  to  the  condition  of  plaintiff's  ankle. 

C.  A.  Seiders,  for  plaintiff  in  error. 
C.  A.  Thatcher  apd  O,  B,  Keppel,  contra. 

RiGHABDS,  J. 

Error  to  the  court  of  common  pleas. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the 
court  of  common  pleas,  refusing  to  grant  a  petition  for  a  new 
trial  filed  in  that  court  after  the  term  at  which  the  original 
judgment  was  rendered.  In  the  original  case,  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff  in  the  sum  of 
$17,000,  by  reason  of  personal  injuries  received  by  him,  and  that 
judgment  was  affirmed  in  this  court  upon  the  plaintiff  consenting 
to  a  remittitur  of  such  a  sum  as  reduced  the  judgment  to  $9,000. 

The  petition  for  a  new  trial  was  filed  under  authority  of  Sec- 
tion 11580,  General  Code,  on  the  claim  that  the  defendant  could 
not,  with  reasonable  diligence,  have  discovered  until  after  the 
trial  term  the  evidence  which  has  since  come  to  his  knowledge 
The  grounds  for  new  trial  are  succinctly  stated  in  the  brief  of 
coimsel  for  plaintiff  in  error,  and  are,  as  there  set  forth,  three 
prime  matters,  namely:  the  conduct  and  posturing  of  Kiger  in 
the  presence  of  the  jury,  whereby  he  sought  to  give  a  certain 
impression  as  to  the  condition  of  his  injured  foot,  and  upon 
which  posturing  certain  witnesses  based  their  evidence ;  his  sup- 
pression of  knowledge  as  to  where  a  certain  X-ray  plate  was, 
and  why  it  was  not  produced  by  the  receiver,  and  his  evidence 
relating  to  a  certain  pair  of  shoes  worn  by  him  as  switchman. 
The  receiver  also  claims  to  have  discovered,  by  the  aid  of  cer- 
tain detectives,  evidence  since  the  trial  that  Kiger  used  his  foot 
in  such  a  way  as  to  show  a  practically  normal  condition,  and 
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that  he,  Kiger,  had  possession  of  the  missing  X-ray  plate  before 
the  original  trial.  A  large  mass  of  evidence  was  taken  in  the 
common  pleas  court  on  the  hearing  of  this  petition  for  a  new 
trial,  all  of  which  evidence,  together  with  much  of  the  evidence 
used  on  the  first  trial,  has  been  embodied  in  a  bill  of  exceptions 
filed  in  this  court. 

One  of  the  items  of  evidence  introduced  in  the  trial  court  by 
the  receiver  was  the  film  of  a  moving  picture,  and  in  that  court 
these  pictures  were  reproduced  before  the  trial  judge.  Against 
the  objection  of  counsel  for  Kiger,  this  court  ordered  the  repro- 
duction, by  a  comptent  .expert,  of  these  moving  pictures  in  the 
presence  of  this  court  on  the  hearing  of  the  case,  the  record 
showing  the  speed  at  which  they  were  reproduced  in  the  trial 
court,  and  the  same  speed  being  used  in  this  court.  We  have 
no  doubt  of  the  power  of  a  court  in  reviewing  a  case  on  error, 
involving  this  class  of  evidence,  to  order  such  reproduction,  as 
it  is  no  more  than  a  method  of  unfolding  an  exhibit  so  as  to  make 
it  visible  to  the  court  and  to  place  the  reviewing  court  in  pos- 
session of  all  the  evidence  which  was  used  in  the  trial  court. 
These  moving  pictures  show  Kiger  walking  along  the  street 
with  the  aid  of  a  crutch  and  cane,  and  it  is  contended  that  they 
show  that  he  was  able  to,  and  did,  place  his  left  foot  fiat  upon 
the  sidewalk,  which,  if  true,  contradicts  his  testimony  at  the 
trial  that  he  was  unable  to  do  so.  In  the  judgment  of  this  court, 
the  moving  pictures  do  not  distinctly  show  how  he  used  his  foot 
in  walking,  and  it  is  not  distinctly  apparent  from  these  pictures 
that  he  did  place  his  left  foot  fiat  upon  the  surface  of  the  pave- 
ment. 

Much  evidence  was  introduced  relating  to  the  existence  of  an 
X-ray  plate  showing  a  view  of  the  left  foot  or  ankle  of  Kiger. 
The  evidence  discloses  that  the  receiver  was  not  guilty  of  any 
want  of  due  diligence  in  failing  to  discover  the  facts  with  refer- 
ence to  this  X-ray  plate,  before  the  first  trial,  but  the  serious 
fact  remains  that  it  does  not  appear  that  the  condition  of  the 
foot  or  ankle  disclosed  by  this  plate  would  be  material  on  a  re- 
trial of  the  case.  In  fact,  there  is  no  evidence  to  disclose  what 
the  missing  plate  would  show  as  to  the  condition.  Neither  does 
the  evidence  disclose  that  any  unfair  advantage  of  the  defendant 
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was  taken  in  the  trial  court  on  the  first  trial  by  reason  of  the 
failure  to  produce  this  missing  plate.  It  is  insisted  by  counsel 
for  the  receiver,'  however,  that  such  improper  argument  was 
used  on  the  hearing  of  the  original  case  in  the  court  of  appeals, 
and  it  is  contended  that  this  fact  is  made  to  appear  by  intro- 
ducing in  evidence  on  the  hearing  of  the  petition  for  new  trial 
a  portion  of  the  brief  which  was  filed  by  counsel  for  Kiger  and 
used  by  the  court  of  appeals  in  the  original  case.  Kiger,  how- 
ever, denies  that  he  ever  had  possession  of  the  missing  plate, 
and  his  counsel  may  well  have  believed  the  position  thus  taken 
by  him;  and,  so  believing  it,  was  not  overstepping  the  bounds 
of  proper  argument  in  commenting  on  the  failure  of  the  receiver 
to  produce  the  missing  plate,  that  plate  having  been  made  under 
the  direction  of  a  surgeon  acting  for  the  receiver  of  the  com- 
pany. Even  if  we  should  assume  that  unfair  argument  had  been 
used  in  the  court  of  appeals  with  reference  to  the  missing  plate, 
that  would  not  justify  the  common  pleas  court  in  granting  the 
petition  for  a  new  trial. 

Much  of  the  evidence  relates  to  two  pairs  of  shoes,  one  of 
which  was  found  by  detectives,  after  the  trial,  in  the  cellar  or 
basement  of  the  premises  occupied  by  Kiger,  and  which  pair, 
it  is  claimed,  were  his  shoes  and  had  been  worn  by  him.  Both 
Kiger  and  his  wife  deny  that  they  were  his  shoes.  Many  circum- 
stances appear  to  indicate  that  they  were  his.  It  is  claimed,  on 
behalf  of  the  receiver,  that  the  method  of  wear  on  these  shoes, 
and  the  repairs  made  to  them,  indicate  that  Kiger 's  manner  of 
walking  was  the  same  before  the  injury  for  which  this  action 
is  brought  as  afterwards.  The  significance  to  be  given  to  the 
evidence  disclosed  by  these  shoes,  and  the  manner  in  which 
Kiger  walked,  was  a  matter  depending  very  largely  upon  the 
credit  given  by  the  trial  court  to  the  various  witnesses  who  testi- 
fied on  the  subject,  and  that  testimony  was  in  serious  conflict. 
A  number  of  witnesses  testify  that,  before  the  last  injury,  Kiger 
walked  normally,  and  it  also  appears  from  the  evidence  that, 
before  his  last  injury,  being  the  one  on  which  this  action  is 
based,  he  was  performing  regularly  the  work  of  a  railroad 
switchman.  So  far  as  this  branch  of  the  case  is  concerned  we 
can  not,  therefore,  interfere  with  the  action  of  the  trial  court. 
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Two  detectives  employed  by  the  receiver  after  the  first  trial 
testify  that  when  he  walked,  and  believed  he  was  not  under  ob- 
servation, he  placed  the  bottom  of  his  left  foot  flat  upon  the 
ground  or  walk ;  while  numerous  neighbors  and  several  medical 
witnesses  called  by  Kiger  testify  that  he  walked  with  the  inside 
of  his  left  foot  raised  and  the  foot  turned  outward;  and  the 
medical  witnesses  further  say  that  it  was  impossible  to  straighten 
his  foot  or  ankle  so  that  it  could  be  placed  in  a  natural  position 
flat  upon  the  ground.  If  the  claim  made  by  the  receiver  in  this 
respect  was  sustained  by  the  evidence,  it  would  follow  that 
Eager  was  guilty  of  malingering  and  attempting  thereby,  both 
before  and  at  the  trial,  to  deceive  the  court  as  to  the  nature  and 
extent  of  his  injuries. 

The  rule  announced  by  the  courts  in  cases  where  it  is  at- 
tempted to  secure  a  new  trial  by  reason  of  newly-discovered  evi- 
dence is  that  such  new  trial  ought  not  to  be  granted  unless  the 
legitimate  effect  of  such  evidence,  when  considered  in  connection 
with  that  produced  on  the  trial,  ought  to  have  resulted  in  a  dif- 
ferent verdict.  See  C,  C,  C.  <§•  /.  R.  B.  Co.  v.  Long,  24  O. 
S.,  133. 

Many  of  the  authorities  so  state  the  rule  as  to  prohibit  the 
granting  of  a  new  trial  for  newly-discovered  evidence,  unless 
the  evidence  is  of  such  a  character  as  to  require  a  different  ver- 
dict or  finding,  and  this  language  is  used  in  the  opinion  of 
Judge  Mcllvaine  in  giving  the  reasons  on  which  the  Supreme 
Court  based  the  judgment  in  the  case  just  cited. 

This  court  laid  ^iown  the  rule  that  the  new  evidence  must  be 
of  such  a  character  as  to  require  a  different  verdict  before 
it  would  justify  a  new  trial  in  the  case  of  Bridge  v.  State  of 
Ohio,  20  C.C.(N.S.),  231.  See  also  Searles  v.  State,  6  C.  C, 
331,  344,  and  Cincinnati  Traction  Co.  v.  Fesler,  31  C.  C,  631. 
The  authorities  are  collected  in  29  Cyc,  901. 

Furthermore,  it  is  said  in  Kroger,  AdmW,  v.  By  an,  83  O.  S., 
299,  306,  that  new  trials  on  the  ground  of  surprise  are,  and 
should  be,  granted  with  great  caution,  and  the  granting  or  re- 
fusing of  motions  on  this  ground  rests  largely  in  the  sound  dis- 
cretion of  the  trial  court.  The  same  subject  is  fully  considered 
by  the  Supreme  Court  in  Hurley  v.  State  of  Ohio,  6  Ohio,  399, 
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404,  and  in  Smith  v.  Bailey,  26  0.  S.,  1.  See  also  Stuckey  v. 
Bloomer,  Adm'r,  2  C.  C,  541,  542,  and  Weber  v.  Wiggins,  11 
C  O.,  lo. 

After  a  careful  review  of  the  evidence,  we  are  unanimously 
of  the  opinion  that  the  judgment  is  not  so  manifestly  against 
the  weight  of  the  evidence  as  to  require  or  justify  a  reversal, 
and  the  same  will  therefore  be  affirmed. 

Chittenden,  J.,  concurs. 

ElNKADB,  J. 

I  concur  in  the  judgment  of  affirmance  of  the  judgment  be- 
low, denying  the  prayer  of  the  petition  for  a  new  trial,  but  I 
desire  to  add  that  the  evidence  offered  upon  the  hearing  of  this 
petition  strongly  confirms  my  former  opinion  in  the  main  case 
that  the  verdict  returned  was  the  result  of  passion  and  prejU' 
dice  on  the  part  of  the  jury. 


Accsrr ANCE  or  benefits  bars  right  to  contest  wax. 

Court  of  Appeals  for  Mahoning  County. 

Bessie  Fuhr  Patterson,  Executrix  of  the  Will  op  Delos 
Patterson,  v.  A.  L.  Atkinson,  Executor  op  the  Will 

OF  T.  H.  Patterson  et  al. 

Decided,  October  19,  1917. 

Wills— Contest  of — Can  Not  he  Maintained  hy  Executor  Who  Has  Ac- 
cepted Benefits  Thereunder. 

A  party  appointed  and  qualified  as  executor  of  a  will,  administering  an 
estate  in  accordance  with  its  terms  and  taking  the  benefit  of  the 
provisions  therein  in  his  favor,  can  not  afterward  maintain  an  ac- 
tion to  contest  the  validity  of  the  will. 

David  O,  Jenkins,  V,  L,  Fishel  and  McCray  &  McCray,  for 
plaintiff  in  error. 

Hart  &  Koehler,  Harrington,  DeFord,  Heim  &  Osborne,  con- 
tra. 
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Metcalfe,  J. 

The  plaintiff  in  error  was  plaintiff  below  and  brought  this  ac- 
tion to  contest  the  validity  of  the  will  of  T.  H.  Patterson. 

In  the  common  pleas  court  John  IT.  Humphrey,  as  guardian 
of  Catherine  Humphrey,  a  minor  defendant  in  the  case,  filed  a 
motion  to  dismiss  and  abate  the  action.  The  court  of  common 
pleas  sustained  the  motion  and  entered  an  order  abating  the 
action,  which  is  the  error  now  complained  of. 

It  is  first  objected  that  the  matters  set  out  in  the  so  called 
motion  properly  constitute  a  plea  in  abatement,  and  should  have 
been  plead  by  answer.  We  think  this  objection  would  have 
been  good  if  made  in  time,  but  the  record  shows  that  the  parties 
went  to  hearing  upon  it  without  objection ;  hence,  any  objection 
to  the  form  of  the  pleading  was  waived. 

Briefly  stated,  the  facts  as  they  appear  upon  this  record  are, 
that  the  plaintiff  was  the  wife  of  Delos  Patterson  and  is  the  ex- 
ecutrix of  his  will  and  his  sole  heir  and  devisee.  Delos  Patter- 
son was  the  son  and  sole  heir  at  law  of  Theodore  Patterson 
whose  will  it  is  sought  to  contest.  He  was  also  named  as  one 
of  the  executors  of  the  will  which  contained  a  substantial  provi- 
sion for  his  benefit;  that  the  only  interest  which  the  plaintiff 
has  in  the  will  of  Theodore  Patterson  she  derives  through  her 
husband,  Delos  Patterson;  that  Delos  Patterson,  after  the  death 
of  Theodore  Patterson  appeared  in  the  Probate  Court  of  Ma- 
honing County  and  presented  his  father's  will  and  made  the 
usual  application  for  its  admission  to  probate;  that  with  A.  L. 
Atkinson  he  was  appointed  one  of  the  executors  and  duly  quali- 
fied as  such,  and  thereupon  took  upon  himself  the  duties  of  an 
executor,  collected  the  assets  of  the  estate,  paid  debt5  and  lega- 
cies in  the  due  course  of  the  administration  to  the  amount  of  sev- 
eral thousand  dollars;  that  he  made  an  application  to  the  pro- 
bate court  for  the  payment  to  him,  in  money,  of  a  legacy  and 
received  full  payment  thereof,  and  afterwards  made  an  applica- 
tion to  the  probate  court  for  a  certificate  under  the  statute  which 
would  entitle  him  to  a  transfer  of  certain  real  estate  devised  to 
him,  received  the  certificate  and  caused  the  real  estate  to  be 
transferred  to  him. 
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The  judgment  of  the  trial  court  found  the  above  matters  to 
be  true.  We  have  no  evidehee  before  us  upon  which  to  review 
the  finding. 

The  right  of  the  plaintiff  to  maintain  this  action  depends  en- 
tirely upon  the  right  of  her  husband,  Delos  Patterson.  She  suc- 
ceeded to  his  right  in  the  estate  and  is  a  party  in  interest,  under 
Section  12079,  General  Code,  and  would  have  the  same  right 
to  make  the  contest  that  he  had,  but  her  right  is  no  greater  than 
his.  If  he  lost  the  right  to  make  a  contest,  then  her  right  is 
also  gone. 

After  having  performed  all  the  acts  he  performed  as  shown 
by  the  record,  could  Delos  Patterson  have  maintained  an  action 
to  contest  the  validity  of  his  father's  will?  That  is  to  say, 
could  he  take  all  of  the  provisions  made  for  him  in  the  will  and 
have  the  right  to  say  that  the  instrument  under  which  he  re- 
ceived them  was  invalid?  Can  he  say,  **I  will  take  all  I  can 
get  and  after  I  get  all  I  can,  under  the  will,  I  will  exercise  my 
statutory  right  to  contest  it?" 

To  state  this  proposition  is  sufficient  td  refute  it  The  law  is 
clearly  stated  in  the  case  of  Utcrmahle  v.  Norrnent,  197  U.  S.,  40: 

**The  rule  of  law  is,  that  the  party  taking  the  benefit  of  a 
provision  in  his  favor  under  a  will  is  estopped  from  attacking 
the  validity  of  the  instrument." 

On  page  57  the  court  says: 

**As  to  what  is  the  law  relating  to  a  party  taking  the  benefit 
of  a  provision  in  his  favor  under  a  will,  there  is  really  no  foun- 
dation to  dispute  the  proposition  that  he  thereby  is  precluded 
from  at  the  same  time  attacking  the  validity  of  the  very  instru- 
ment under  which  he  receives  the  benefit." 

And,  in  commenting  further  upon  the  question  the  court  cites 
the  following  authorities,  Hyde  v.  Baldwin,  17  Pick.,  303 ;  Drake 
v.  Wilde,  70  Vt.,  52 ;  Brenson  v.  Watkins,  96  Ga.,  55 ;  Smith  v. 
Smith,  14  Gray,  532;  Frye  v.  Morrison,  159  Til.,  244,  and  many 
other  cases. 

The  only  case  cited  to  us  I'rom  Ohio  is  Lecdy  v.  Cockley,  14 
C.  C.  Rep.  (N.S.),  72,  where  it  is  held: 
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''A  daughter  who  went  into  possession  of  land  devised  to  her 
by  the  will  of  her  father  and  leased  the  land  and  collected  the 
rent  under  the  lease  from  the  date  of  the  probate  of  the  will,  is 
estopped  thereby  from  contesting  the  validity  of  the  will/* 

Counsel  have  cited  us  a  large  number  of  cases  in  which  it 
was  held  that  acts  of  acceptance  of  certain  provisions  in  wills 
by  parties  interested  did  not  preclude  them  from  afterwards 
contesting  the  will,  but  these  cases  nearly  or  quite  all  went  off 
on  particular  facts  which  the  courts  held  in  those  cases  did  not 
estop  the  parties  from  making  the  contest.  They  do  not  con- 
flict with  the  rule  adopted  in  the  case  at  bar. 

Judgment  affirmed. 

Pollock,  J.,  and  Parr,  J.,  concur. 


FINDINGS  WITH  REFERENCE  TO  ARREARAGES  UNDER 

A  JUDGMENT  FOR  ALIMONY. 

Court  of  Appeals  for  Hamilton  County. 

Carrie  E.  Collard  v.  AIabtin  T.  Collabo. 

Decided,  June  14,  1916. 

Divorce  and  Alimony — Findings  hy  a  Court  of  Another  State  as  to 
Arrearages — Binding  on  Reviewing  Court  of  This  State,  When, 

In  the  absence  of  a  bill  of  exceptions,  a  finding  of  facts  made  by  the 
trial  court  is  conclusive  on  the  court  of  appeals.  The  trial 
court  having  found  in  the  instant  case  that  a  Kentucky  court  hav- 
ing given  Judgment  for  alimony  payable  in  monthly  installments, 
that  Judgment  is  as  to  installments  already  past  due  "subject 
to  modification,  alteration  and  change,  and  that  said  amount  al- 
ready due  was  and  is  at  all  times  under  the  control  of  the  chancel- 
lor making  the  same,"  this  court  is  bound  by  such  finding. 

Harper,  Allen  &  Curts,  David  Lorbach  and  Leonard  Oarver, 
Jr,,  for  plaintiff  in  error. 
John  Nichols  and  Mati.  Herold,  contra. 
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Jones  (Oliver  B.),  J. 

The  action  in  the  conrt  below  was  to  recover  a  judgment  for 
arrearages  due  in  monthly  payments  of  alimony  allowed  by  a 
judgment  of  the  Circuit  Court  of  Campbell  County,  Kentucky. 

The  defense  made  in  the  answer  was  that  the  alimony  was 
payable  in  installments,  and  that  under  the  law  of  the  state  of 
Kentucky  all  judgments  for  alimony  are  subject  to  modification 
and  change  by  the  court  thereof  making  the  same  and  that  said' 
judgment  would  not  support  an  action  as  on  a  final  judgment 
for  a  fixed  sum,  in  this  state,  and  said  judgment  is  subject 
to  modification  by  the  courts  of  Kentucky,  and  is  not  a  final 
judgment  for  a  fixed  sum. 

These  allegations  were  denied  by  reply;  a  jury  was  waived; 
and  the  cause  was  tried  to  the  court,  which,  on  request  of  the 
parties,  made  a  separate  finding  of  its  conclusions  of  fact  and 
conclusions  of  law.    No  bill  of  exceptions  was  taken. 

The  conclusion  of  facts  so  found  by  the  court  are  as  follows : 

**That  the  plaintiff  by  the  consideration  of  the  Campbell  Cir- 
cuit Court  of  the  county  of  Campbell  and  state  of  Kentucky, 
on  the  18th  day  of  May,  A.  D.  1905,  recovered  a  judgment  for 
alimony  against  the  defendant  herein,  payable  in  monthly  in- 
stallments of  fifty  ($50)  dollars  each,  on  the  first  day  of  each 
month  after  the  making  of  said  order;  that  at  the  time  of  the 
filing  of  this  action,  the  defendant  had  failed  to  pay  said  monthly 
installments  of  alimony  until  the  payments  then  in  arrears 
amounted  to  the  sum  of  $1,200,  and  that  up  to  the  time  of  the 
filing  of  the  petition  herein  there  has  been  no  modification,  al- 
teration or  change  in  the  judgment  rendered  by  the  Circuit 
Court  of  the  county  of  Campbell  and  state  of  Kentucky. 

''The  court  further  finds  as  a  matter  of  fact  that  at  the  time, 
and  ever  since  the  said  decree  was  rendered  against  the  defend- 
ant in  the  Campbell  Circuit  Court  of  the  county  of  Campbell 
and  state  of  Kentucky  for  said  monthly  paymenlis  of  alimony, 
that  said  decree  as  to  installments  of  alimony  already  due,  un- 
der the  decree,  are  subject  to  modification,  alteration  and  change, 
and  that  said  amount  already  due  was,  and  is,  at  all  times  under 
the  control  of  the  chancellor  making  the  same." 


The  law  of  another  state  must  be  proved  as  a  fact,  and  such 
fact  to  be  considered  by  an  appellate  court  must  be  made  a  part 


482  COURT  OP  APPEALS. 

CoUard  v.  Collard.  [Vol.  27  (N.S.) 

of  the  record.  In  the  ahsence  of  a  bill  of  exceptions,  a  finding 
of  facts  made  by  the  trial  court  is  conclusive  upon  this  court. 
We  are  therefore  bound  in  this  case  by  the  finding  of  the  trial 
court  that  the  judgment  for  alimony  being  in  monthly  payments 
is,  as  to  installments  already  past  due,  ''subject  to  modification, 
alteration  and  change,  and  that  said  amount  already  due  was 
and  is  at  all  times  under  the  control  of  the  chancellor  making 
the  same.*' 

It  might  be  stated  that  if  we  were  free  to  consider  the  statutes 
of  Kentucky  and  the  numerous  cases  cited  in  oral  argument 
and  in  the  briefs  of  counsel,  we  ;night  probably  arrive  at  a  dif- 
ferent conclusion  in  regard  to  the  finality  of  the  judgment  so 
far  as  past  due  installments  are  concerned,  in  view  of  the  fact 
that  no  application  has  been  made  for  any  modification,  altera- 
tion or  change.  But  being  bound  by  the  finding  of  facts,  as  we 
have  stated,  we  must  find  that  the  judgment  for  alimony  is  so 
discretionary  with  the  Circuit  Court  of  Campbell  County,  Ken- 
tucky, that  even  in  the  absence  of  an  application  to  modify  the 
decree,  no  vested  right  exists  upon  which  the  court  here  can 
act.  In  other- words,  the  judgment,  in  the  condition  in  which 
it  is  found  to  be  by  the  trial  court,  is  one  to  which  the  case  of 
Lynde  v.  Lynde,  181  U.  S.,  187,  will  apply,  and  not  a  case  in 
which  the  later  and  broader  doctrine  announced  in  the  case  of 
Sistare  v.  Sistare,  218  U.  S.,  1,  would  be  applicable. 

The  judgment  below  is  therefore  affirmed. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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PROSECUTION  FOR  CAUSING  DEATH  BY  ALLEGED  VIOLATION 

or  THE  SPEED  STATUTE. 

Ck)urt  of  Appeals  for  Stark  County. 

Joseph  W.  Jones  v.  State  op  Ohio.* 

Decided,  September  Term,  1917. 

Charge  of  Court — Instruction  as  to  the  Included  Offense  of  Assault  and 
Battery — Warranted  in  a  Prosecution  for  Manslaughter,  Based  on 
Alleged  Violation  of  the  Speed  Statute,  When — Finding  hy  the  Jury 
as  to  the  Facts  a  Finality,  Notwithstanding  Contrary  View  of  the 
Court. 

Where  a  prosecution  for  manslaughter  results  from  a  death  caused  by 
collision  of  automobiles,  and  the  defendant  contends  that  he  is  not 
criminally  liable  on  account  of  his  alleged  violation  of  the  speed 
statute,  but  on  the  contrary  that  the  driver  of  the  nmchine  in  which 
the  decedent  was  riding  was  guilty  of  disregard  of  a  rule  of  the 
road,  it  is  not  error  for  the  trial  judge  to  submit  to  the  jury  the 
question  whether  or  not  the  defendant,  if  guilty  at  all,  was  guilty 
of  manslaughter  or  assault  and  battery  under  the  evidence  of  the 
case. 

Webber  &  Turner,  for  plaintiff  in  error. 

Frank  N.  Sweitzer,  Prosecuting  Attorney,  and  Thos.  H.  LeaJiy, 
Assistant  Prosecuting  Attorney,  contra. 

Shields,  J. 

At  the  September  (1916)  term  of  the  Court  of  Common  Pleas 
of  Stark  County,  Ohio,  the  plaintiff  in  error  was  indicted  by  the 
grand  jury  of  said  county  for  the  crime  of  manslaughter  and, 
upon  trial  had,  the  jury  returned  a  verdict  of  not  guilty  of  man- 
slaughter but  guilty  of  assault  and  battery.  A  motion  was  filed 
to  discharge  the  defendant  below  from  further  custody  on  the 
ground  that  a  verdict  and  judgment  of  assault  and  battery  did 
not  lie  under  said  indictment,  under  the  evidence  in  the  case, 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this  case 
overruled  by  the  Supreme  Court,  December  11,  1917. 
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which  said  motion  was  by  the  court  overruled  and  thereupon  the 
said  defendant  was  sentenced  according  to  law. 

It  appears  that  after  a  petition  in  error  was  filed  in  this  court 
a  motion  was  filed  by  the  defendant  in  error  to  strike  the  same 
from  the  files  for  the  reason  that  no  motion  for  a  new  trial,  or 
a  motion  in  arrest  of  judgment,  had  been  filed  in  the  court  of 
Common  pleas  after  said  verdict,  and  for  other  reasons  therein 
stated,  which  said  motion  was  by  this  court  overruled.  No  cross- 
petition  having  been  filed  on  behalf  of  the  defendant  in  error, 
the  sole  question  presented  on  the  record  for  consideration  is, 
therefore,  the  question  made  by  the  motion  of  the  plaintiff  in 
error  to  discharge  him  after  verdict,  as  stated. 

We  do  not  feel  called  upon  to  review  all  the  evidence  in  this 
case,  npr  is  it  necessary  for  a  solution  of  the  question  presented, 
except  to  bear  in  mind  such  portions  of  it  as  have  been  re- 
ferred to  and  regarded  as  material  by  counsel,  for  the  conten- 
tion made  involves  a  question  of  law  mainly,  if  not  wholly. 

It  appears  that  on  the  29th  day  of  August,  1916,  the  plaintiff 
in  error  owned  what  is  termed  a  seven-passenger  Buick  auto- 
mobile, and  that  in  the  afternoon  of  said  day  while  driving 
said  automobile  on  the  streets  of  the  city  of  Canton  he  invited 
two  girls,  Gladys  Crawford  and  Fay  Carnes,  one  of  whom  he 
had  met  before  that  time  and  the  other  was  unknown  to  him, 
to  take  a  ride,  which  invitation  was  accepted  by  them.  In  re- 
turning from  Massillon  to  Canton  in  said  automobile  on  the 
Canton-Massillon  road,  going  eastwardly,  said  automobile  was 
being  driven  by  the  said  Gladys  Crawford  and  the  plaintiff 
in  error  who  were  riding  side  by  side  in  the  front  seat  of  said 
automobile ;  that  at  the  same  time  on  said  day  one  B.  L.  Thomas 
was  driving  westwardly  on  said  road  a  Dodge  automobile  with 
his  wife  and  son  and  one  Thomas  Ellis,  his  father-in-law,  therein  ; 
that  at  a  point  near  to  what  is  called  Calvary  Cemetery  on  said 
road,  said  two  automobiles  being  driven  in  opposite  directions 
collided,  when  the  plaintiff  in  error  was  assisting  the  said  Gladys 
Crawford  in  operating  his  said  automobile ;  that  at  the  time  of 
said  collision  the  said  Thomas  was  driving  his  car  at  the  rate 
of  from  fifteen  to  eighteen  miles  per  hour  and  that  the  plaintiff 
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in  error  was  driving  his  said  automobile  greatly  in  excess  of  said 
rate  of  speed  and  in  violation  of  Sections  12603  and  12604  of 
the  General  Code,  and  that  as  a  result  of  said  collision  the  wife 
and  son  of  said  Thomas  and  the  said  Thomas  Ellis  were  seri- 
ously injured,  and  as  a  result  of  said  collision  and  the  injuries 
received  by  him  through  the  alleged  negligence,  carelessness  and 
recklessness  of  the  plaintiflE  in  error  the  said  Thomas  Ellis  on 
said  dlay  died. 

Said  Sections  12603  and  12604,  General  Code,  were  enacted 
by  the  Legislature  in  the  interest  of  public  saftey  on  public 
highways  and  it  requires  no  close  analysis  of  the  evidence  in  this 
record  to  show  that  the  automobile  of  the  plaintiff  in  error  at 
the-time  of  said  accident  was  being  operated  in  violation  of  the 
provisions  of  said  sections.  It  appears  that  the  speed  said  auto- 
mobile was  traveling  at  said  time  was  not  only  unreasonable  and 
unlawful,  but  that  said  automobile  was  being  recklessly  driven ; 
hence  it  is  laid  down  as  a  wholesome  and  sound  proposition  of 
law  that  **one  who  is  engaged  in  the  performance  of  an  unlawful 
act  must  take  the  criminal  consequences  of  whatever  happens  to 
third  persons  as  a  result  of  that  act."  The  necessity  for  the  ap- 
plication and  enforcement  of  this  rule  for  the  protection  of  life 
and  limb  is  apparent  when  applied  to  the  m'odern  mode  of  travel 
upon  the  public  highways  and  elsewhere.  Automobiles  may  be 
employed  as  a  means  of  travel  and  they  have  become  recognized 
as  the  popular  means  of  travel  upon  the  public  highways  and 
elsewhere,  but  like  all  other  agencies  thus  employed,  proper  care 
and  discretion  should  be  exercised  in  their  use.  It  requires  no 
sophistry  to  persuade  us  that  these  high-powered  machines  were 
never  intended  to  render  life  and  limb  secure  upon  the  public 
highway  when  under  the  control  of  an  inexperienced  novice,  nor 
that  the  safety  of  others,  perhaps  traveling  upon  the  same  high- 
way in  an  opposite  direction,  is  rendered  any  more  secure  there- 
by. Regard  for  the  safety  of  human  life  requires  that  automo- 
biles when  traveling  upon  the  public  highway,  where  people  have 
the  right  to  travel  in  their  own  way,  should  be  under  the  con- 
trol of  persons  capable  of  managing  them  and  that  they  should 
be  held  to  the  performance  of  speed  not  in  excess  of  that  pre- 
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scribed  by  the  sections  referred  to.  Commenting  upon  the  need 
and  propriety  of  legislation  to  be  found  in  these  two  sections  of 
our  statutes,  and  of  the  urgent  necessity  of  proper  protection 
being  afforded  to  life  anl  limb  against  the  indiscriminate  and 
reckless  operation  of  automobiles  on  the  public  highways  and 
elsewhere,  Judge  Wanamaker,  speaking  for  the  court  in  the 
case  of  State  v.  Schaeffer,  recently  decided  by  our  Supreme 
Court,  says: 

**The  first  year  for  which  official  statistics  are  available  as 
to  the  number  of  automobiles  operated  on  the  public  highways  of 
this  state  is  1908,  when  18,000  were  in  operation.  Today  the 
total  number  is  over  300,000.  If  there  was  need  for  some  such 
statute  in  1908,  there  is  more  than  ten  times  the  need  of  it  today. 

*' Statisticians  have  calculated  that  when  you  vest  average 
men  with  large  power,  you  make  either  a  tryant  or  fool  out  of 
ten  per  cent,  of  them.  The  estimate  is  very  conservative.  In- 
deed, if  it  err  at  all,  it  is  upon  the  ground  that  it  is  too  low, 
and  it  may  well  be  doubted  if  the  ratio  is  appreciably  reduced  in 
the  case  of  putting  300,000  automobiles,  with  their  tremendous 
speed,  power  and  impact,  under  the  direction  and  control,  or  lack 
thereof,  of  the  usual  drivers.  Ten  per  cent,  of  the  300,000  would 
make  30,000  that  are  in  the  hands  of  tyrants,  fools  or  incompe- 
tents, speed-maniacs,  that  are  a  constant  menace  and  danger  to 
the  same  and  conservative  90  per  cent,  of  automobile  drivers,  to 
other  vefliicle  drivers,  and  to  the  millions  of  foot  passengers. 
Safety  first'  must  not  be  sacrificed  for  'speed  first.' 
The  daily  press  is  full  of  hairbreadth  escapes  and  casualties, 
from  slight  injuries  on  the  one  hand  to  instant  death  on  the 
other.  It  may  well  be  said,  *that  the  railroad  locomotive  has 
killed  its  hundreds,  but  the  automobile  is  killing  its  thousands.' 

* '  The  day  has  long  been  here  when  the  authorities  should  ex- 
ercise every  power  under  every  law  of  the  state  to  protect  the 
safety  of  the  public,  its  life,  its  limb;  and  in  order  to  meet 
every  possible  situation  of  danger,  some  such  general  comprehen- 
sive and  elastic  statute  as  Section  12603  is  absolutely  necessar>'. 

*'The  careful,  conservative  driver  need  have  no  fear  of  it. 
The  reckless,  wanton  speed-maniac  needs  to  be  kept  in  fear  of 
it.  The  life  of  the  humblest  citizen  must  be  placed  above  the 
gratification  of  the  motor-maniac  who  would  turn  the  public 
highways  into  a  race  course.  Mere  civil  liabilities  are  not  suffi- 
cient to  protect  the  public.  Five  dollars  fine  and  costs  is  a  joke 
in  most  cases. 
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**Some  statutes  have  undertaken  to  fix  a  rate  of  speed  which 
would  be  prima  facie  dangerous,  but  a  rate  of  speed  dangerous 
in  one  situation  would  be  quite  safe  in  another  situation,  and  if 
the  rate  of  speed  were  definitely  fixed,  naturally  it  would  have 
to  be  the  minimum  speed  at  which  cars  might  be  safely  driven, 
because  that  speed  would  have  to  be  a  safeguard  against  every 
possible  situation  which  would  be  perilous  even  at  a  speed  of  six 
or  eight  miles  an  hour. 

* '  There  is  no  place  in  all  the  public  grounds  and  parks  where 
a  situation  is  not  constantly  changing  from  comparatively  no 
traffic  to  a  most  congested  traffic;  from  no  foot  travelers  to  a 
throng  of  them ;  from  open  and  clear  intersections,  private  drives 
and  street  crossings,  to  those  that  are  crowded;  from  free  and 
unobstructed  streets  to  streets  filled  with  crowds  of  foot  travelers 
and  others  getting  off  and  on  street  cars  and  other  vehicles.  In 
order  to  meet  these  varying  situations  and  impose  upon  the 
automobilist  the  duty  of  anticipating  them  and  guarding  against 
the  dangers  that  arise  out  of  them,  this  statute  was  evidently 
passed  in  the  interests  of  the  public  safety  in  a  public  highway. 


>> 


Here  as  claimed  by  the  state,  and  as  we  think  the  evidence 
shows,  the  plaintiff  in  error  was  engaged  in  an  unlawful  act  pro- 
hibited by  the  statute  law  of  Ohio  at  the  time  of  said  collision 
when  Thomas  Ellis  was  injured  from  the  effects  of  which  he  died. 
His  unlawful  act  was  the  violation  of  said  sections.  He  was 
afterward  indicted  for  manslaughter  and  found  guilty  of  as- 
sault and  battery  only  and  sentenced  therefor.  It  is  contended 
in  his  behalf  that  the  trial  court  erred  in  instructing  the  jury 
that  they  were  authorized  to  return  a  verdict  for  assault  and 
battery,  if  the  facts  warranted  such  verdict,  and  further,  in  over- 
ruling the  motion  for  his  discharge  from  further  custody  after 
said  verdict,  and  that  the  judgment  and  sentence  upon  said  ver- 
dict of  the  jury  for  assault  and  battery  is  therefore  a  nullity. 
Error  is  here  prosecuted  to  reverse  said  judgment. 

Under  our  statutes  criminal  homicide  consists  of  different  de- 
grees, and  murder  in  either  the  first  or  second  degree  may  be 
reduced  to  manslaughter,  or  even  to  an  assault  and  battery,  or 
an  assault,  in  a  proper  case,  upon  the  theory  that  the  lesser  is 
included  in  the  greater  of  the  crime  charged.  This  theory  at  an 
early  day  found  its  way  into  the  criminal  jurisprudence  of  this 
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country  and  has  since  been  generally  if  not  universally  recc^- 
nized  and  adopted  as  a  sound  and  safe  principle  to  apply  in  the 
administration  of  the  criminal  law.     Citation  of  authorities  is 
not  necessary  to  show  that  in  this  state  it  has  been  so  recognized 
and  repeatedly  declared  by  the  courts.     While  admitting  that 
tihe  principle  is  sound  as  applied  to  oases  generally,  it  is  urged 
on  the  part  of  counsel  for  the  plaintiff  in  error  that  under  the 
evidence  in  this  case  the  crime  here  committed,  if  any  was  com- 
mitted, was  manslaughter  and  that  only,  and  that  the  element 
of  assault  and  battery  was  entirely  foreign  to  the  ease.    It  ap- 
pears that  no  objection  was  made  or  special  exception  taken 
to  the  charge  of  the  trial  court  at  the  time  said  charge  was  given 
to  the  jury,  except  a  general  one,  including  an  exception  to  the 
refusal  of  the  court  to  give  certain  special  requests  submitted 
on  behalf  of  the  defendant  below  before  argument.    In  passing, 
and  by  way  of  referring  to  the  contention  of  counsel,  it  may  be 
remarked  that  if  the  deliberations  of  the  jury  had  been  con- 
trolled by  the  logic  of  the  evidence  and  the  charge  of  the  court, 
another  and  different  verdict  might  have  been  returned  by  the 
jury,  but  we  are  admonished  by  the  repeated  holdings  of  our 
Supreme  Court  that  the  jury  are  the  sole  judges  of  the"  facts, 
when  a  case  is  presented  to  them,  under  proper  instructions  by 
the  court.    Not  that  it  necessarily  follows  that  the  jury  are  al- 
ways right  and  that  their  action  may  not  be  reviewed  and  cor- 
rected by  the  court,  in  a  proper  case,  but  it  goes  unchallenged 
that  their  latitude  of  inquiry  and  judgment  upon  the  facts,  un- 
der the  issues  raised,  is  not  circumscribed  by  the  limitations  of 
any  rule.    True,  the  issue  raised  should  be  kept  in  mind  and  not 
lost  sight  of  by  the  jury  when  considering  thA  evidence,  and 
that  a  verdict  unsupported  by  any  evidence  should  not  be  al- 
lowed to  stand,  but  in  a  case  ''where  the  evidence  justifies  it,'* 
with  the  jury  acting  under  express  instructions  of  the  trial 
court,  will  it  be  said  that  the  action  of  the  jury  in  returning  a 
verdict  of  guilty  of  assault  and  battery  in  a  manslaughter  case, 
should  be  disregarded  and  ignored?    Scarcely,  in  view  of  past 
precedents  resting  upon  adjudications  crystalized  into  recog- 
nized law  since  the  organization  of  courts.    There  may  be  cases 
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where  courts  have  refused  to  disturb  verdicts  because  the  char- 
acter of  the  case  forbade  the  submission  of  a  lesser  degree  than 
that  charged  in  an  indictment,  but  not  so,  under  the  investiga- 
tion we  have  made,  when  without  objection  a  lesser  degree  is 
expressly  and  properly  authorized  by  the  charge  of  the  trial 
court. 

Section  13692  provides  that  **when  the  indictment  charges  an 
offense  including  different  degrees,  the  jury  may  find  the  de- 
fendant not  guilty  of  the  degree  charged  and  guilty  of  an  infe- 
rior degree." 

As  if  acting  under  the  authority  conferred  by  this  statute,  the 
trial  court,  among  other  things,  charged  lihe  jury  as  follows : 


*  *  So  that  if  you  fail  to  find  from  the  evidence  beyond  the  ex- 
istence of  a  reiasonable  doubt  that  the  defendant  is  guilty  of  the 
crime  of  manslaughter,  you  may  then  go  forward  and  find 
whether  or  not  the  evidence  satisfies  you  beyond  the  existence 
of  a  reasonable  doubt  that  defendant  is  guilty  of  the  offense  of 
assault  and  battery,  or  of  assault.  Therefore,  if  you  find  beyond 
the  eixstence  of  a  reasonable  doubt  that  the  defendant,  Joseph 
W.  Jones,  at  the  county  of  Stark  and  in  the  state  of  Ohio,  on 
or  about  the  29th  day  of  August,  1916,  unlawfully  committed  an 
assault  and  battery  upon  Thomas  Ellis,  then  and  there  being, 
then  you  should  return  a  verdict  of  guilty  of  the  offense  of  an 
assault  and  battery.  If  the  evidence  fails  to  so  show,  then  you 
should  return  a  verdict  for  defendant,  to-wit,  not  guilty  of  an 
assault  and  battery.  If  the  evidence  fails  to  show  beyond  a  rea- 
sonable doubt  that  defendant  on  or  about  the  date  named  in  the 
indictment  committed  unlawfully  an  assault  upon  Thomas  Ellis, 
then  and  there  being,  then  you  sihould  return  a  verdict  of  guilty 
of  assault.  If  you  fail  to  so  find  your  verdict  should  be  not 
guilty  of  assault.  If  the  evidence  fails  to  satisfy  you  beyond 
the  existence  of  a  reasonable  doubt  of  the  offense  of  manslaughter, 
assault  and  battery,  or  assault,  your  verdict  should  be  for  the 
defendant,  to-wit,  not  guilty.'*    *     *     * 

**The  indictment  for  manslaughter  includes  within  its  terms 
the  lesser  offense  of  assault  and  battery,  and  under  Section 
13692  of  the  General  Code  of  Ohio,  the  jury  may  find  a  defend- 
ant guilty  of  such  inferior  and  lesser  offense,  if  the  evidence 
warrants,  and  only  warrants  such  conviction.  But  notwithstand- 
ing such  right  of  the  jury,  it  is  the  duty  of  the  jury  to  receive 
the  law  as  given  to  it  by  the  court,  and  if  the  facts  proved  are 
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such  as  to  make  the  offense  manslaughter  as  hereinbefore  de- 
fined and  explained  to  you  and  warrants  a  conviction  thereof 
under  these  instructions,  it  is  the  sworn  duty  of  the  jury  to 
make  such  finding,  without  reference  to  their  power  to  find  a 
lesser  offense  to  which  they  might  be  influenced,  by  something 
extraneous  to  the  real  facts  as  found  by  them.  The  law  does 
not  include  these  lesser  offenses  of  assault  and  battery  and  as- 
sault in  order  to  relieve  the  jury  from  the  performance  of  what 
might  otherwise  be  a  disagreeable  or  unpleasant  duty,  or  to 
reach  a  compromise  verdict  and  enable  them  to  evade  their  sworn 
duty  by  finding  a  lesser  offense  simply  because  they  may,  but  it 
is  held  proper  so  that  there  may  not  be  a  failure  of  justice  if  the 
evidence  did  not  sustain  the  offense  charged  in  the  indictment, 
but  would  support  a  finding  of  guilty  of  a  lesser  offense  than  the 
one  charged  in  the  indictment." 

Here  the  jury  were  duly  cautioned  against  losing  sight  of  the 
material  issue  in  the  case,  and  of  their  obligations  as  sworn 
jurors  to  fearlessly  meet  and  discharge  duty.    That  the  admoni- 
tion thus  given  was  both  direct  and  pertinent  admits  of  no 
(pestion,   but  how  the  facts  in  the  case  were  regarded  and 
treated  by  the  jury  in  the  jury-room  we  do  not  know,  except  as 
shown  by  the  verdict.    It  can  not  be  said  that  the  jury  acted  con- 
trary to  the  instructions  of  the  court,  if  in  their  judgment  a 
verdict  of  assault  and  battery  was  warranted  by  the  facts,  be- 
cause the  court  expressly  so  instructed  them.    But  counsel  on  be- 
half of  the  plaintiff  in  error  argue  that  the  death  of  Ellis  was 
caused  by  the  collision  and  therefore  the  crime  was  manslaughter, 
if  anything,  relying  in  support  of  their  contention  on  the  oases 
of  State  V.  Vancak,  90  0.  S.,  211,  and  State  v.  Schaeffer,  here- 
tofore referred  to.    It  appears  that  the  first  case  mentioned  in- 
volved the  defense  of  self-defense.     Logically  and  legally  the 
defendant  in  that  case  was  either  guilty  of  the  crime  charged — 
manslaughter — or  not  guilty  of  any  other  crime.    There  was  no 
pretence  of  any  claim  made  but  that  death  resulted  from  the 
blow  struck,  and  indeed  the  killing  was  admitted  by  the  defend- 
ant.   The  rule  of  law  announced  in  that  case  is  far  from  being 
applicable  to  the  facts  in  the  case  before  us  for  review,  in  our 
judgment.    In  that  case  there  was  no  issue  raised  as  to  the  cause 
of  death.     In  the  Schaeffer  case,  there  too  the  killing  of  the 
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child  was  admitted,  but  the  defendant  contended  that  he  was 
not  criminally  liable  because  he  was  not  violating  the  speed  ordi- 
nance at  the  time.  Unlike  the  case  before  us,  where  the  plaintiflE 
in  error  claims  that  the  death  of  Ellis  was  caused  by  the  unlaw- 
ful conduct  of  Thomas  in  not  observing  the  rules  of  the  road, 
which  was  denied  by  the  state.  While  the  plaintiff  in  error  de- 
nied that  his  car  was  being  driven  recklessly  or  in  excess  of  a 
lawful  rate  of  speed  at  the  time  of  the  collision,  the  state  con- 
tends that  it  was  so  driven.  So  here  was  an  issue  and  here  was 
a  conflict  of  evidence  on  the  question  as  to  how  the  collision  oc- 
curred and  who  was  responsible  for  it — a  question  of  fact  to  be 
determined  by  the  jury.  In  the  cases  cited  the  killing  and  the 
facts  and  circumstances  leading  up  to  the  death  were  admitted, 
but  not  so  here.  While  the  fact  that  death  was  the  result  of  the 
collision  is  admitted,  the  facts  causing  the  collision  are  dis- 
puted. The  isolated  fact  of  death  resulting  from  the  collision 
does  not  answer  or  satisfy  the  question  at  issue,  but  the  question 
remains,  Who  and  what  caused  the  collision?  Leaving  out  the 
evidence  that  Ellis'  body  was  placed  on  the  side  of  the  highway 
after  the  collision  and  there  suffered  to  remain  until  it  was 
placed  in  an  automobile  and  later  on  transferred  to  an  ambu- 
lance to  be  conveyed  to  the  Massillon  Hospital  several  miles  dis- 
tant, and  that  death  resulted  en  route,  leaving  out  these  circum- 
stances which  were  before  the  jury  and  the  effect  of  which  were 
for  the  determination  of  the  jury,  it  would  seem  that  the  finding 
of  the  jury  was  referable  to  the  manner  of  driving  the  automobile 
of  the  plaintiff  in  error  and  its  speed  at  the  time  of  said  collision. 
In  his  behalf  counsel  for  plaintiff  in  error  also  refer  to  the 
case  oi  Marts  v.  State,  26  0.  S.,  162.  In  this  case  the  defense 
was  self-defense,  and  it  appears  that  the  defendant  requested 
the  trial  court  to  instruct  the  jury  that  they  might  return  a  ver- 
dict for  assault  and  battery,  if  the  facts  warranted  it,  which  re- 
quest was  refused,  but  the  Supreme  Court  says  **that  the  court 
should  have  instructed  the  jury  as  requested ;  that  it  was  com- 
petent if  in  their  opinion  the  evidence  justified  it,  to  find  the 
defendant  guilty  of  assault  and  battery  only,  and  that  the  re- 
fusal of  the  court  to  give  such  an  instruction  was  error  to  the 
prejudice  of  the  defendant.'' 
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Juries  sometimes  differ  in  their  judgments  and  reach  differ- 
ent conclusions  upon  the  same  state  of  facts,  as  do  courts,  but 
whatever  the  judgment  of  this  court  of  the  merits  of  this  cajs$ 
and  of  the  verdict  of  the  jury,  we  are  not  unmindful  that  facts 
are  the  exclusive  property  of  the  jury  to  deal  with  and  that  the 
constitutional  right  of  trial  by  jury  is  still  **the  great  safeguard 
of  life,  liberty  and  property."  Discussing  the  institution  of  the 
trial  by  jury,  Judge  Ranney  fittingly  refers  to  it  as  *  *  the  glory 
of  the  English  law,*'  and  as  an  important  integral  part  of  our. 
system  of  jurisprudence.  In  Gibhs  v.  Village  of  Oirard,  88  0. 
S.,  47,  Judge  Wanamaker  also  says: 

**So  lopg  as  the  trial  by  jury  is  a  part  of  our  system  of  juris- 
prudence its  constitutional  integrity  and  importance  should  be 
jealously  safeguarded.  The  right  of  trial  by  jury  should  be  as 
inviolate  in  the  working  of  our  courts  as  it  is  in  the  wording  of 
our  Constitutions." 

For  the  reasons  stated,  we  think  the  trial  court  was  authorized 
to  submit  to  the  jury  the  question  whether  or  not  the  defendant 
below  was  guilty  of  manslaughter  or  assault  and  battery,  under 
the  etddence  in  the  case,  and  in  so  instructing  the  jury  said 
court  did  not  err,  nor  did  said  court  err  in  overruling  the  motion 
to  discharge  the  said  Jones  from  further  custody  after  said  ver- 
dict of  assault  and  battery  was  rendered. 

While  the  requests  made  before  argument  to  the  jury  were  not 
argued  to  this  court,  nor  even  referred  to,  it  is  sufficient  to  say 
that  we  have  examined  all  the  grounds"  of  error  assigned,  and 
keeping  in  mind  the  uniform  rule  of  the  courts  in  this  state  that 
judgments  of  conviction  are  not  to  be  set  aside  except  **;n  cases 
v/here  the  grounds  of  error  are  clear  and  the  ^rror  manifestly 
prejudicial,"  we  find  no  such  prejudicial  error  in  the  record  as 
to  require  a  reversal  of  the  judgment  of  the  court  of  common 
pleas,  and  said  judgment  of  said  court  will  therefore  be  affirmed, 
and  said  cause  will  be  remanded  to  said  court  for  execution. 

Exceptions  noted. 
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INJURY  DUE  TO  FALL  ON  SIDEWALK  COVERED  WITH  ICE. 

Court  of  Appeals  for  Lucas  County. 

Frances  Hitter  v.  City  op  Toledo. 

Decided,  March  27,  1916. 

8i4eu>alh—Icy  ConditioiP— Pedestrian  Injured  by  FalHng^Liahility  of 
Municipalitv—Walk  Btructurally  Defective — Distinguished  from 
One  Built  on  an  Incline, 

A  petition  to  recover  damages  for  personcU  injuries  caused  by  slipping 
on  an  icy  sidewalk,  where  the  only  complaint  made  against  the 
walk  is  that  it  has  an  incline  of  ten  inches  in  seven  feet,  and  was 
covered  with  ice  produced  by  natural  causes,  does  not  state  a 
cause  of  action. 

Graves  &  Stdhl,  for  plaintiff  in  error. 

Harry  8,  Cammager,  Director  of  Law,  and  Charles  T.  Law- 
ton,  contra. 

Richards^  J. 

The  action  was  commenced  in  the  common  pleas  court  to  re- 
cover damages  for  a  personal  injury  resulting  from  falling  on 
an  icy  sidewalk.  The  petition  was  met  with  a  demurrer,  which 
was  sustained  in  the  trial  court,  and,  the  plaintiff  not  desiring 
to  plead  further,  final  judgment  was  rendered  dismissing  her 
petition,  and  to  this  action  of  the  court  she  prosecutes  error. 

The  allegations  in  the  petition  as  to  the  precise  location  and 
situation  of  this  walk  are  somewhat  complicated,  but  for  the 
purpose  t)f  determining  the  point  involved  it  is  only  necessary 
to  say  the  petition  discloses  that  the  walk  was  a  slanting  or  in- 
clined walk,  extending  a  distance  of  seven  feet  from  the  outer 
b'ne  of  the  sidewalk  to  the  curb  line,  and  that  in  said  seven  feet 
the  extent  of  the  incline  is  ten  inches.  The  petition  alleges  that 
five  or  six  days  before  the  injury  this  sidewalk  became  covered 
with  ice  and  was  very  slippery,  and  that  the  plaintiff  had  no 
knowledge  of  its  dangerous  condition,  but  that  its  condition  was 
known  to  the  defendant  or  would  have  been  known  to  it  in  the 
exercise  of  ordinary  care. 
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The  simple  question  for  determination  is  whether  these  alle- 
gations show  such  a  condition  as  casts  a  liability  on  the  city. 
Counsel  for  plaintiff  insist  that  the  petition  is  sufficient  and 
that  the  allegations,  if  established  by  evidence,  would  require 
that  the  case  be  submitted  to  a  jury,  and  to  sustain  this  posi- 
tion they  rely  very  largely  on  the  case  of  Oibbs  v.  Village  of 
Oirard,  88  0.  S.,  34.  In  that  case  the  record  disclosed  what  is 
ctiUed  in  the  opinion  a  ** sudden  and  immediate  two  inch  drop" 
in  the  sidewalk,  and  it  was  held  that  the  case  should  have  been 
submitted  to  the  jury  to  determine  as  to  the  negligence  of  the 
village.  That  case  was  disposed  of  on  a  motion  for  a  directed 
verdict,  and  the  Supreme  Court  held  that,  for  the  purposes  of 
the  motion,  the  defect  must  be  admitted.  We  can  not  extend 
the  doctrine  of  the  Girard  case,  founded,  as  it  is,  on  a  defective 
w:&lk,  to  one  where  the  only  criticism  of  the  walk  is  that  it  is 
built  on  an  incline,  as  set  forth  in  this  petition.  The  case  there 
under  consideration  was  one  of  a  defective  walk,  and  we  have, 
therefore,  to  inquire  whether  the  condition  of  the  walk,  as  set 
forth  in  the  petition  in  this  case,  discloses  that  the  walk  was 
defective. 

We  can  not  hold  that  a  walk  which  is  built  on  an  incline 
of  t^n  inches  in  seven  feet  is  a  defective  walk,  nor  one  which  of 
itself  renders  the  municipality  liable  in  damages  to  persons  in- 
jiired  by  falling  thereon.  To  so  hold  would  result  in  the  bank- 
ruptcy of  municipalities  which  were  so  unfortunate  as  to  be 
built  in  hilly  localities.  A  sidewalk  in  order  to  have  drainage 
must  be  built  either  on  a  slant  or  crowning,  and  it  could  hardly 
bo  said  that  it  was  negligence  for  a  municipality  to^  permit  a 
walk  to  remain  in  such  condition;  and  neither  can  it  be  said 
that  it  is  negligence  to  construct  a  walk  on  a  street  which  is 
Lot  level. 

The  Supreme  Court  held  in  Chase  v.  City  of  Cleveland,  44 
0  S.,  505,  that  it  was  not  actionable  negligence  for  a  city  to 
suffer  ice  and  frozen  snow  to  accumulate  on  a  sidewalk  and  be 
beaten  smooth  and  slippery,  and  for  that  reason  dangerous  to 
those  passing  along  it;  and  it  is  said  in  that  case  that  the  co*!-' 
dition  was  transient  in  character  and  not  such  as  to  ordinarily 
require  the  interference  of  the  city  authorities  for  its  abatemeat. 
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the  duty  of  the  municipality  being  only  to  exercise  ordinary 
care.  To  prohibit  the  construction  of  such  a  walk  as  is  described 
in  the  petition  in  this  case,  or  to  hold  munieipalities  liable  by 
reason  thereof,  would  be  impracticable. 

Another  case  to  which  I  call  attention  is  City  of  Norwalk  v. 
Tuttle,  73  0.  S.,  242.  In  that  case  a  recovery  was  denied  the 
plaintiff  for  damages  suffered  by  falling  on  an  icy  sidewalk,, 
because  the  conditions  did  not  disclose  any  structural  defect  in 
the  walk,  and  the  city  was  not  liable  for  the  icy  surface,  that 
slippery  condition  being  the  result  of  natural  causes. 

Under  the  doctrine  of  the  two  cases  last  cited,  a  recovery 
would  be  impossible  in  the  case  at  bar  without  holding  that  the 
walk  as  constructed  was  structurally  defective;  and  to  so  hold 
would  overturn  fundamental  principles  and  be  manifestly  un- 
just to  municipalities.  A  petition  to  recover  damages  for  an 
injury  caused  by  slipping  upon  an  icy  sidewalk,  where  the  only 
complaint  made  against  the  walk  is  that  it  has  an  incline  of 
ten  inches  in  seven  feet,  and  was  covered  with  ice  produced  by 
natural  causes,  does  not  state  a  cause  of  action  and  the  demurrer 
thereto  was  properly  sustained. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 


JURISDICTION  IN  AN  ACTION  TO  MODIFY  AN 
ORDEIL  POR  ALIMONY. 

Court  of  Appeals  for  Licking  County. 
George  Graff  v.  Louisa  Graff. 

Decided,  March  Term,  1917. 

Divorce  and  Alimony — Allowance  of  Alimony  Made  on  Appeal  to  the 
Old  Circuit  Court — la  Within  the  Jurisdiction  of  the  Court  of  Ap- 
peals, When — Such  an  Allowance  Must  he  Considered  as  Alimony 
and  Not  a  Division  of  Property,  When. 

1.  The  constitutional  amendment  creating  the  courts  of  appeals  clothed 
them  with  Jurisdiction,  not  only  over  active  cases  which  were 
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pending  In  the  circuit  courts  on  January  1,  1913,  but  also  with  any 
continuing  jurisdiction  which  the  said  courts  had  oyer  judgments 
theretofore  rendered  by  them;  and  the  fact  that  alimony  cases  are 
not  now  appealable  in  nowise  affects  the  jurisdiction  of  a  court 
of  appeals  over  a  case  properly  appealed  to  the  circuit  court  and 
now  coming  on  for  consideration  by  the  court  of  appeals  as  the 
successor  of  the  circuit  court. 

2.  In  an  action  to  modify  the  allowance  made  to  a  divorced  wife  and  in 

the  absence  of  anything  in  the  petition  to  indicate  that  the  divorce 
was  granted  to  the  plaintiff  on  the  aggression  of  the  wife,  the 
court  is  bound  to  assume  that  the  allowance  was  in  the  nature  of 
alimony  and  therefore  subject  to  the  continuing  jurisdiction  of  the 
court,  rather  than  that  it  was  in  the  nature  of  a  division  of  the 
property  under  the  provisions  of  Section  11993.  But  regardless  of 
whether  the  judgment  was  technically  one  for  alimony  or  other- 
wise, the  fact  that  it  directed  the  i>ayment  of  a  specified  amount 
per  month  to  the  wife  during  her  life  or  until  further  order  of 
court  creates  a  continuing  jurisdiction,  which  in  the  present  case 
is  now  in  the  court  of  appeals. 

3.  An  order  for  payment  of  alimony  to  a  divorced  wife  of  a  specified 

sum  each  month  during  her  life  or  until  further  order  of  court, 
is  not  abated  by  the  death  of  the  former  husband. 

Stasel  &  Cornell  and  Flory  &  Flory,  for  plaintiff. 
Kibler  &  Kibler,  Fitzgibbon,  Montgomery  i&  Black  and  PhU. 
B.  Smythe,  contra. 

Allread,  J. 

Elizabeth  Mary  Graff,  executrix  of  the  last  will  and  testa- 
ment of  George  Graff,  deceased,  seeks  by  a  petition  filed  in  this 
court  to  vacate  or  modify  a  judgment  rendered  by  the  circuit 
court  on  appeal  at  the  March  term,  1900,  ordering  the  plaintiff, 
George  Graff,  now  deceased,  to  pay  as  alimony  for  the  support  of 
said  Louisa  Graff  the  sum  of  $25  per  month  during  her  natural 
life  or  until  the  further  order  of  said  court. 

The  defendant  first  objects  to  the  jurisdiction  of  the  court 
of  appeals.  It  is  contended  that  final  judgment  having  been 
rendered  in  the  circuit  court  when  the  amendment  providing 
for  the  court  of  appeals  became  effective,  that  this  court  is  with- 
out jurisdiction  to  disturb  the  original  judgment. 

The  judicial  amendment  creating  the  court  of  appeals  pro- 
vides that: 


COURT  OF  APPEALS.  447 


1917.]  .  Ldcking  County. 


**The  court  of  appeals  shall  continue  the  work  of  the  re- 
spective circuit  courts  and  all  pending  cases  and  proceedings 
in  the  circuit  court  shall  proceed  to  judgment  and  be  determined 
by  the  respective  courts  of  appeals,  *  *  *  and  the  circuit 
courts  shall  be  merged  into,  and  their  work  continued  by,  the 
court  of  appeals." 

The  first  clause  treats  of  the  work  of  the  circuit  court  and 
the  disposition  of  pending  cases  and  proceedings,  in  the  conjunc- 
tive. The  new  court  was  to  continue  the  work  of  the  circuit 
court  as  well  as  to  dispose  of  pending  cases. 

The  draftsman  of  this  section,  with  a  view  evidently  of  secur- 
ing a  broad  interpretation,  added  the  second  paragraph  above 
quoted.  By  such  paragraph  the  circuit  courts  were  not  in  a 
legal  sense  abolished,  but  were  merged  into  the  courts  of  ap- 
peals. The  court  of  appeals,  therefore,  represents  the  circuit 
court  not  only  as  to  active  cases  pending  on  January  1st,  1913, 
but  as  to  all  jurisdiction  which  the  circuit  court  had  over  judg- 
ments theretofore  entered. 

This  we  think  is  the  reasonable  and  natural  interpretation  of 
the  terms  employed  in  the  constitutional  amendment  and  is  in 
line  with  the  decision  in  the  case  of  State,  ex  rel  Chittenden,  v. 
Uarmon,  Governor,  87  0.  S.,  364.  The  fact  that  alimony  cases  are 
not  now  appealable  does  not  affect  the  jurisdiction  of  the  court  of 
appeals  over  a  case  properly  appealed  to  the  circuit  court  and 
coming  up  for  consideration  by  the  court  of  appeals  as  successor 
of  the  circuit  court. 

It  is  next  contended  that  the  judgment  of  the  circuit  court 
in  1900  was  not  one  for  alimony,  but  was  for  a  division  of  the 
property  under  Section  11993,  General  Code,  and,  therefore, 
not  subject  to  the  continuing  jurisdiction  of  the  court  in  which 
the  judgment  was  rendered.  Counsel  for  defendant  cite  the 
case  of  Hassaurck  v.  Markhreit,  Administrator,  68  0.  S.,  554. 

Counsel  for  plaintiff  cite  the  case  of  Ulney  v.  Watts,  43  0.  S., 
499.  There  will  probably  be  no  conflict  between  the  Hassaurek 
case  and  the  case  of  Ulney  v.  Watts  when  the  exact  judgment 
sought  to  be  modified  comes  before  the  court.  The  case  of  Ul- 
ney V.  Watts  was  disposed  of  on  demurrer  to  the  petition,  where- 


448  COURT  OF  APPEALS. 


Graff  V  Graff.  [Vol.  27  (NA) 


in  it  was  alleged  that  the  judgment  was  one  for  alimony  and 
there  was  nothing  in  the  petition  to  indicate  that  it  was  not  a 
judgment  for  alimony.  That  is  the  condition  of  the  present 
case  when  we  consider  only  the  petition.  It  does  not  appear 
in  the  petition  that  the  divorce  was  granted  to  the  plaintiff 
upon  the  aggression  of  the  wife,  and  consequently  the  court 
will  have  to  assume  at  this  stage  that  the  judgment  is  what  the 
pl.aintiff  claims,  to-wit,  a  judgment  for  alimony  and  subject  to 
the  continuing  jurisdiction  of  the  court.  Furthermore,  the  orig- 
inal judgment  directing  the  payment  of  $2o  per  month  to  the 
defendant  during  her  life  or  until  the  further  order  of  the 
court,  amounts,  by  implication,  to  a  reservation  of  the  jurisdic- 
tion of  the  court  over  the  original  judgment.  Independent, 
therefore,  of  the  question  whether  the  judgment  of  1900  was 
technically  a  judgment  for  alimony,  the  court  would  have  con- 
tinuing jurisdiction  under  the  reservation  in  the  entry. 

It  is  next  contended  by  the  administratrix  .of  the  plaintiff  that 
the  fact  of  plaintiff's  death  alone  terminated  the  liability  of  his 
estate.     We  can  not,  however,  agree  with  that  contention. 

The  former  judgment  expressly  provides  that  the  payments 
shall  continue  during  the  life  of  the  defendant  or  until  the 
further  order  of  the  court.  Until,  therefore,  the  administratrix 
obtains  an  order  from  the  court  modifying  the  former  judg- 
ment, the  liability  of  the  estate  to  pay  the  amount  provided  for 
remains. 

The  court  has,  therefore,  reached  the  opinion  that  the  case 
should  proceed  to  trial  upon  the  evidence. 

HoucK,  J.,  concurs. 
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PROCEDURE  FOR  ENJOINING  ANNE3CATION  OF 

TERRITORY. 

Court  of  Appeals  for  Lucas  County. 
Emil  Hacker  et  al  v.  Albert  W.  Payne  et  al. 

Decided,  June  19,  1916. 

Annexation — Petition  hy  Tax-Payers  and  Property  Otoners — To  Enjoin 
Reporting  Plat  or  Transcript  to  Coundl — Construction  of  the  Stat- 
ute Relating  to  the  Filing  of  such  a  Petition. 

Section  3553,  General  Code,  requires  a  petition  to  enjoin  further  pro- 
ceedings in  the  annexation  of  territory  to  a  municipality  to  be 
presented  to  the  court  of  common  pleas  or  a  judge  thereof,  and  the 
filing  of  a  petition  for  that  purpose  with  the  clerk  of  the  court 
of  common  pleas  is  not  a  compliance  with  the  statute,  and  it  Is 
not  error  to  grant  a  motion  to  strike  such  petition  from  the  files. 

L,  H,  Wilkinson^  for  plaintiffs  in  error. 

H,  S.  Commanger,  Director  of  Laws,  and  C.  A.  Irwin,  contra. 

Chittenden,  J. 

This  action  was  begun  to  restrain  further  proceedings  in  the 
matter  of  the  annexation  of  certain  territory  to  the  city  of  To- 
ledo. On  the  22d  day  of  March,  1915,  the  city  council  of  the 
city  of  Toledo  passed  an  ordinance  authorizing  the  annexation 
to  the  city  of  Toledo  of  certain  territory  including  West  Toledo. 
Thereafter,  on  the  29th  day  of  November,  1915,  the  city  solicitor, 
having  been  authorized  so  to  do,  presented  to  the  commissioners 
of  Lucas  county  a  map  of  the  territory  to  be  annexed,  and  the 
petition  of  the  city  of  Toledo  setting  forth  that  under  the  ordi- 
nance of  the  council  the  territory  described  in  the  ordinance  was 
authorized  to  be  annexed  to  the  city,  and  praying  for  an  order 
of  the  board  of  county  commissioners  for  the  annexation  of  such 
territory.  On  the  hearing  of  the  matter  by  the  county  commis- 
sioners on  November  29th  a  resolution  was  passed  authorizing 
such  annexation,  and  on  the  same  day  a  transcript  of  the  pro- 
ceedings of  the  commissioners,  together  with  the  petition  and 
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the  map  or  plat  thereto  attached,  were  deposited  in  the  oflSee  of 
the  auditor  of  the  city  of  Toledo,  who  placed  the  same  on  file. 

The  plaintiffs,  being  owners  of  land  and  tax-payers  within 
the  district  proposed  to  be  annexed,  on  behalf  of  themselves  and 
others,  on  the  28th  day  of  January,  1916,  filed  their  petition 
with  the  clerk  of  courts  of  Lucas  county  in  which  they  set  forth 
the  various  proceedings  had  in  the  matter  of  the  annexation  of 
such  territory,  and  set  forth  certain  claimed  errors  by  reason 
of  which  it  was  asserted  that  further  proceedings  should  be  en- 
joined, and  they  prayed  for  an  order  restraining  the  defendants, 
Albert  W.  Payne,  clerk  of  the  city  of  Toledo,  and  Peter  J. 
Kranz,  director  of  finance,  from  reporting  the  petition,  plat 
and  transcript  to  the  council  of  the  city  until  after  final  hearing, 
upon  the  petition,  and  they  asked  that  Upon  such  hearing  the 
injunction  be  made  perpetual.  A  summons  was  issued  upon  the 
filing  of  the  petition  and  was  personally  served  upon  the  defend- 
ants on  the  same  day. 

On  the  19th  of  February,  1916,  the  defendants  file^  a  motion 
to  strike  the  petition  from  the  files  for  the  reason  that  said 
petition  had  not  been  presented  to  the  court  of  common  pleas, 
or  a  judge  hereof,  as  required  by  law.  This  motion  was  heard 
on  the  21st  day  of  February,  1916,  and  granted,  and  judgment 
entered  against  the  plaintiffs  for  costs.  To  this  order  the  plaint- 
iffs excepted  and  prosecuted  error  here  to  such  action  of  the 
court. 

The  question  presented  involves  a  construction  of  several  sec- 
tions of  the  General  Code.  The  proceedings  for  the  annexation 
of  territory  are  governed  by  sections  of  the  General  Code  found 
in  Chapters  2  and  3,  Division  I,  Title  XII  of  the  General  Code. 
Those  chapters  relate  to  the  organization  of  villages  and  to  the 
annexation  of  territory.  That  these  sections  must  be  construed 
together  is  not  only  apparent  from  a  reading  of  the  sections, 
but  such  is  the  holding  of  the  Supreme  Court  in  Shugars,  Clerk, 
V.  Williams  et  al,  50  0.  S.,  297,  where  it  is  said  that  these  chap- 
ters **  relating  to  the  general  subject  of  the  creation  of  villages 
and  hamlets,  and  the  annexation  of  territory  to  those  already 
created,  are  to  be  treated,  for  the  purpose  of  construction,  as 
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one  act."  Provision  for  the  annexation  of  territory  is  made 
under  two  heads:  First,  ani^exation  upon  application  of  citi- 
zens; and,  secondly,  annexation  on  application  of  the  corpora- 
tion. The  proceedings  taken  for  the  annexation  of  the  territory 
known  as  West  Toledo  were  under  the  latter  head.  The  method 
of  procedure  is  provided  by  Section  3561,  General  Code,  as  fol- 
lows: 

**When  the  petition  is  presented  to  the  commissioners,  like 
proceedings  shall  be  had,  in  all  respects,  so  far  as  applicable,  as 
are  required  in  case  of  annexation  on  application  of  citizens  in 
this  chapter." 

This  is  the  only  provision  for  procedure  in  the  annexation  of 
territory  on  application  of  the  corporation.  It  is,  therefore, 
necessary  to  ascertain  what  proceedings  are  required  in  annexa- 
tion on  application  of  citizens.  This  is  found  in  Section  3549, 
General  Code,  which  section,  so  far  as  it  need  be  quoted,  reads 
as  follows: 

"The  petition  shall  be  presented  to  the  board  of  commissioners 
at  a  regular  session  thereof,  and  when  so  presented  the  same 
proceedings  shall  be  had  as  far  as  applicable,  and  the  same  du- 
ties in  respect  thereto  shall  be  performed  by  the  commissioners 
and  other  oflScers,  as  required  in  case  of  an  application  to  be 
organized  into  a  village  under  the  provisions  of  this  division." 

It  therefore  becomes  necessary  to  recur  to  the  provisions  for 
the  organization  of  a  village  under  Cliapter  2,  which  contains 
the  only  statutory  provisions  governing  the  procedure  in  such 
case.    Section  3533,  General  Code,  is  as  follows: 

**When  the  petition  is  filed,  the  person  filing  it  shall  give  no- 
tice thereof,  in  writing,  to  the  recorder  and  the  agent  of  the 
petitioners  if  or  the  corporation.  On  receiving  such  notice,  the 
recorder  shall  forthwith  transmit  to  the  clerk  of  the  court  where 
the  petition  for  injunctioD  is  pending,  all  the  papers  relating 
to  the  matter  on  file  in  the*  recorder's  office,  and,  in  that  event, 
no  record  of  the  papers  shall  be  made  by  the  recorder,  or  tran- 
script certified  by  him  as  hereinbefore  provided,  unless  he  re- 
ceive a  certificate  from  the  clerk  of  the  court,  showing  that  the 
injunction  has  been  denied." 
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Section  353-1,  General  Code,  provides: 

*' The  court  or  judge  shall  cause  the  petition  to  be  filed  and 
docketed  in  the  oflSce  of  the  clerk  of  the  courts,  and  shall  hear 
the  petition  at  such  time  as  he  shall  appoint,  not  less  than  twenty 
days  from  the  filing  thereof."    •    •    • 

The  petition  in  this  case  was  filed  by  virtue  of  Section  3553^ 
General  Code,  which  is  found  under  Chapter  3,  relating  to  the 
annexation  of  territoy,  and  is  as  follows: 

**if,  within  sixty  days  from  the  filing  of  such  transcript,  map, 
or  plat  and  petition  in  his  oflSce,  the  auditor  or  clerk  receives 
notice  from  any  person  interested  that  he  has  presented  to  the 
court  of  common  pleas,  or  a  judge  thereof,  a  petition  to  enjoin 
further  proceedings,  he  shall  not  report  to  the  council  such 
transcript,  map,  or  plat  and  petition,  until  after  the  final  hear- 
ing and  disposition  of  the  petition  so  presented  to  such  court  or 
judge.'' 

The  single  question  presented  for  decision  is  as  to  whether  or 
not  the  filing  of  the  petition  by  the  plaintiffs  with  the  clerk  of 
the  courts  is  a  compliance  with  Section  3553,  which  in  effect 
provides  that  notice  must  be  given  to  the  auditor  or  clerk  that 
a  petition  for  injunction  has  been  **  presented  to  the  court  of 
common  pleas  or  a  judge  thereof"  within  sixty  days  from  the 
filing  of  such  transcript,  map  or  plat  and  petition,  in  the  office 
of  the  auditor  or  clerk.  The  common  pleas  court  held  that  the 
filing  of  the  petition  with'the  clerk  of  courts  was  not  a  compli- 
ance with  the  statute,  which  required  the  petition  to  be  pre- 
sented to  the  common  pleas  court  or  a  judge  thereof.  It  will  be 
observed  that  Section  3534  provides  that  the  court  or  judge  shall 
cause  the  petition  to  be  filed  and  docketed  in  the  office  of  the 
clerk  of  the  courts.  The  language  quoted  from  Sections  3353 
and  3534  clearly  shows  a  legislative  intent  that  the  petition  shall 
be  presented  to  the  court  or  a  judge,  and  that  thereafter  the 
judge  or  court  shall  cause  the  petition  to  be  filed  and  docketed, 
and  a  filing  with  the  clerk  of  courts,  which  would  not  necessarily 
bring  the  petition  to  the  attention  of  the  court  or  judge  at  the 
time  of  the  filing  is  not  a  compliance  with  the  statutes.    It  is 
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perhaps  unnecessary  for  this  court  to  inquire  into  the  purpose  of 
thus  legislating,  but  it  is  obvious  that  a  petition,  of  which  notice 
to  the  auditor  or  clerk  of  its  presentation  to  the  court  of  com- 
mon pleas  or  a  judge  thereof  shall  operate  as  an  injunction, 
should  not  be  simply  filed  with  the  clerk  and  allowed  to  have 
this  effect  without  first  being  brought  to  the  attention  of  the 
court  or  a  judge  thereof.  Furthermore,  an  intent  to  have  a 
prompt  disposition  of  the  petition  is  evident,  for  Section  3534 
also  provides  that  the  court  shall,  at  the  same  time  that  it  causes 
the  petition  to  be  filed  and  docketed,  fix  a  time  for  the  hearing 
of  the  petition  which  shall  be  not  less  than  twenty  days  from 
the  filing  thereof. 

This  same  conclusion  was  reached  by  the  circuit  court  in  Ham- 
ilton county  in  the  case  of  liiiter  v.  Falkinburg,  49  Bull.,  277. 

We  think  that  a  reading  of  these  various  statutes,  which  are  to 
be  construed  as  though  they  were  one  act,  as  held  by  the  Su- 
preme Court,  makes  it  clear  that  the  action  of  the  court  of  com- 
mon pleas  was  right  in  striking  the  petition  from  the  files,  and 
the  judgment  of  that  court  will,  therefore,  be  affirmed. 

In  what  has  been  said  we  are  not  holding  that,  if  the  petition 
was  filed  with  the  clerk  of  the  court  but  was  in  fact  brought  to 
the  attention  of  the  court  within  sixty  days,  that  would  not  be 
a  substantial  compliance  with  the  statute. 

Richards,  J.,  concurs. 

EiNKADE,  J.  (dissenting). 

I  can  not  concur  in  the  views  entertained  by  the  majority  of 
the  court.  The  sole  question  here  is  whether  the  filing  of  the 
petition  with  the  clerk  of  the  court  is  a  presentation  of  the  peti- 
tion to  th6  court.  No  one  contends  that  there  is  any  other  ques- 
tion in  this  case.  It  seems  to  me  that  to  hold  that  the  filing  of 
the  petition  with  the  clerk  of  the  court  is  not  a  presenting  of 
the  petition  to  the  court  is  to  write  just  such  a  technical  opinion 
as  gives  rise  to  much  criticism  of  the  courts  that  their  opinions 
are  too  often  based  on  bare  technicalities.  If  it  should  happen 
that  on  the  last  day  upon  which  such  a  petition  was  to  be  pre- 
sented to  the  court  the  judge  was  absent,  or  was  ill,  or  had  f alleu 
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dead  with  heart  disease,  or  for  any  other  one  of  many  reasons 
that  might  be  assigned,  he  could  not  be  met  personally  and 
handed  the  petition,  then  the  party  who  had  the  right  to  present 
it  to  the  court  would  lose  his  right  to  present  it,  although  the 
office  of  the  clerk  of  the  court  was  open  and  the  officer  there 
that  records  all  the  proceedings  of  the  court  and  receives  all 
papers  filed  in  court  of  every  kind,  unless  this  be  one  that  he 
should  not  receive. 

I  think  the  filing  of  the  petition  with  the  clerk  in  this  case  was 
a  full  and  complete  compliance  with  the  requirements  of  the 
statute,  and  that  the  court  was  clearly  in  error  in  striking  it 
from  the  files. 


RESPONSBILITY  FOIL  COLLISION  BETWEEN 

AUTOMOBILES. 

Ck)urt  of  Appeals  for  Licking  County.       * 

Ellis  Beeson  v.  David  Cbiss  et  al. 

Decided,  April  21,  1917. 

Negligence — Driver  Causing  Accident  Through  Bad  Judgment — Not 
Excused  Because  the  Judgment  Upon  Which  He  Acted  Was  Honest 
— Whether  His  Action  Was  Reasonable  Under  the  Circumstances 
a  Question  for  the  Jury — Competency  of  Testimony  of  Expert  as  to 
WTiether  Machine  Was  Under  Control  at  Time  of  the  Accident 

1.  Wbere  the  plaintiff  has  alleged  that  the  automobile  which  collided 

with  his  own  was  being  driven  at  a  furious,  unlawful  and  reck- 
less rate  of  speed,  contrary  to  the  laws  of  the  state,  and  that  the 
driver  had  no  control  over  said  machine  at  the  time  of  the 
collision,  it  is  prejudicial  error  to  sustain  an  objection  to  the 
testimony  of  an  expert  who,  if  permitted,  would  have  testified 
that  in  his  opinion  the  defendant  driver  did  not  have  his  machine 
under  control. 

2.  Where  the  driver  of  an  automobile  traveling  east  on  the  south  side 

of  the  road  sees  another  machine  coming  from  the  opposite  direo- 
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tlon  on  the  same  side  of  the  road,  and  fearing  that  the  ap- 
proaching machine  will  not  turn  out  of  his  way  the  driver  of  the 
first  machine  himself  turns  to  the  north  and  in  so  doing  causes  a 
collision,  the  question  whether  he  was  negligent  in  so  doing  was 
for  the  Jury,  and  a  charge  is  erroneous  which  instructs  them  that 
if  the  driver  of  the  first  named  car  in  the  exercise  of  ordinary 
care  believed  it  was  dangerous  for  him  to  continue  on-  the  side 
where  he  belonged,  his  Judgment  in  th^t  matter  controlled  and  he 
is  relieved  of  negligence,  notwithstanding  his  action  in  turning  to 
the  north  was  a  mistake. 

Fitzgibbon,  Montgomery  &  Black,  for  plaintiff  in  error. 
PhU.  B.  SmythSy  contra. 

HOUGK,  J. 

The  plaintiff  in  error  was  the  plaintiff  below  and  the  defend- 
ants in  error  were  the  defendants  below. 

Plaintiff  in  his  suit  in  the  court  of  common  pleas  sought  to 
recover  damages  in  the  sum  of  $7,000  from  the  defendants  for 
personal  injuries,  which  he  claimed  as  the  result  of  a  collision  be- 
tween a  Ford  automobile  driven  by  him  and  a  motor  ambulance 
driven  by  an  employee  of  the  defendants. 

In  the  common  pleas  court  the  cause  was  submitted  to  a  jury 
and  a  verdict  returned  for  the  defendants.  A  motion  for  a  new 
trial  was  filed,  heard  and  overruled,  and  a  judgment  entered 
on  the  verdict. 

Plaintiff  in  error  seeks  a  reversal  of  the  judgment  below  and 
in  his  petition  in  error  sets  forth  numerous  grounds  of  alleged 
prejudicial  error. 

After  a  careful  reading  of  the  bill  of  exceptions  and  the  record 
here  presented  we  find  errors  in  the  rgcord  prejudicial  to  the 
rights  of  the  plaintiff  in  error  as  hereinafter  set  forth. 

A.  P.  Hess  was  sworn  and  examined  as  a  witness  on  behalf  of 
plaintiff,  and  on  pages  88,  89,  90  and  91  we  find  the  following: 


Q.    What  is  your  name?    A.  My  name  is. A.  P.  Hess. 

Q.    What  business  are  you  in,  Mr.  HessT    A.  I  am  in  the 
automobile  business. 

^'Q.    How  long  have  you  been  engaged  in  the  automobile  busi- 
ness t    A.  About  ten  years. 
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^'Q.  Do  you  remember  the  time  of  the  collision  op  the  Gran- 
ville road  near  Sixteenth  street  some  time  in  March,  1915 1  A. 
I  do;  yes,  sir.    •    •    • 

'*(j.  About  how  far  were  you  behind  these  machines  at  the 
time  of  the  collision?    A.  About  one  block. 

"Q.  At  what  speed  was  it  coming?  A.  Well,  I  couldn't 
judge  the  speed  from  where  I  was,  but  it  was  coming  fast. 

*'Q.    What  did  you- hear?    A.  I  heard  them  strike. 

^'Q.  How  much  experience  have  you  had  in  handling  auto- 
mobiles?   A.  About  ten  years. 

*'Q.  I  will  ask  you  to  state  from  your  experience  as  an  auto- 
mobile salesman  or  driver  whether  the  driver  of  the  ambulance 
when  this  collision  occurred,  just  from  the  way  he  was  coming 
and  the  way  the  collision  occurred  or  happened,  whether  or  not 
in  your  opinion  he  had  his  car  under  control? 

'•By  Phil  B.  Smythe:    I  object. 

* '  The  Court :  I  think  you  may  show  the  facts.  I  don 't  think 
it  is  subject  to  an  expert  opinion.    The  objection  is  sustained. 

*'By  J.  R.  Fitzgibbon:  Note  an  exception;  and  we  ofifer  to 
prove  that  the  witness  will  say  that  in  his  judgment  at  the  time 
of  this  accident  the  driver  of  the  ambulance  did  not  have  the 
ambulance  under  control,  and  we  wish  an  exception. 

**The  court  refused  to  permit  the  plaintiff  to  so  prove,  to  which 
refusal  of  the  court  covmsel  for  the  plaintiff  then  and  there  ex- 
cepted." 

We  think  that  this  testimony  should  have  gone  to  the  jury 
and  that  its  exclusion  by  the  court  was  clearly  prejudicial  to 
the  rights  of  the  plaintiff  below.  The  plaintiff  alleges  in  hia 
petition  that  **the  employee  of  the  defendants,  driving  said  motor 
ambulance,  was  driving  the  same  at  a  furious,  unlawful  and 
reckless  rate  of  speed,  which  rate  of  speed  was  in  violation  of 
the  laws  of  the  state  ef  Ohio,  and  so  reckless  that  the  driver  of 
said  motor  ambulance  had  no  control  over  the  machine." 

This  testimony  tended  to  prove  one  of  the  material  allegations 
in  the  petition  and  to  establish  negligence  on  the  part  of  the  de- 
fendants, as  claimed  by  plaintiff,  and  it  seems  to  us  that  it  being 
necessary  for  the  plaintiff  to  prove  the  essential  allegations  in 
his  petition,  that  it  was  clearly  competent  to  show  by  the  wit- 
ness, Hess,  who  qualified  as  an  expert,  just  what  plaintiff  at- 
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tempted  to  prove  by  this  testimony ;  and  therefore  we  hold  that 
it  was  improperly  excluded  by  the  court. 

Before  counsel  argued  the  case  to  the  jury,  and  at  the  request 
of  counsel  for  the  defendants,  the  court  instructed  the  jury  as 
follows : 

(a)  *'If  you  find  from  the  evidence  that  the  plaintiff's  car 
approached  the  scene  or  point  at  which  the  collision  took  place 
Oil  the  south  side  of  Granville  street  traveling  westwardly,  and 
you  find  from  the  evidence  that  the  defendants'  ambulance  ap- 
proached the  scene  or  point  where  the  collision  occurred  on 
the  south  side  of  UranviUe  street  or  road  traveling  eastwardly, 
and  pAaintilt's  car  approached  said  point  on  tlic  south  side  of 
said  Granville  street  so  close  that  in  the  exercise  of  reasonable 
care  it  appeared  to  the  driver  of  defendants'  ambulance  that 
the  plaintirf  intended  to  continue  on  the  south  side  of  Granville 
street  or  road,  and  you  find  that  the  driver  of  defendants'  am- 
bulance turned  the  same  to  the  left  to  avoid  a  collision,  and  you 
furcher  tjud  that  at  the  same  time  plaintiff  turned  his  car  to 
the  right,  thereby  causing  the  collision,  the  court  charges  you 
that  in  so  doing  the  driver  of  defendants'  ambulance  was  not 
negligent  in  the  operation  and  driving  of  said  ambulance  by 
turning  to  the  left,  even  if  you  find  that  the  driver  of  said  am- 
bulance erred  in  his  judgment  upon  being  confronted  by  said 
state  of  facts,  and  that  defendant  in  the  exercise  of  due  care 
was  not  bound  to  bring  his  ambulance  to  a  stand-still." 

(6)  "Every  person  has  a  right  in  governing  his  own  con- 
due,  to  assume  that  others  will  perform  their  duty,  and  also  act 
accordingly,  until  he  sees,  or  by  the  exercise  of  ordinary  care 
migh^  see  that  it  is  dangerous  to  do  so.  Therefore,  if  you  find 
from  the  evidence  that  the  defendants'  ambulance  approached 
the  scene  of  the  accident  on  the  south  side  of  the  road,  traveling 
eastwardly,  he  had  a  right  to  assume  that  the  plaintiff  would 
bear  to  the  right  and  pass  him  on  the  north  side  of  the  road. 
That  if  in  the  exercise  of  ordinary  care  it  appeared  to  him  that 
it  was  dangerous  to  continue  driving  on  the  south  side  of  said 
road,  the  defendant  was  not  negligent  in  attempting  to  avoid 
such  threatened  danger  by  attempting  to  pass  plaintiff's  car  on 
the  north  side  of  the  road,  if  you  find  from  the  evidence  that 
he  did  so  attempt  to  pass  the  plaintiff's  car;  and  the  defendant 
would  not  be  guilty  of  negligence  in  so  doing,  even  though  you 
find  that  his  judgment  was  bad  in  said  respect,  if  you  find  that 
he  had  reasonable  grounds  for  believing  that  the  course  he 
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pursued  \¥ould  be  the  safest.  A  person  in  a  place  of  danger  is 
not  to  be  held  to  such  a  course  as  would  seem  most  judicious  on 
deliberate  survey  of  the  situation  after  the  accident.  The  ques- 
tion is  not  what  a  careful  person  would  do,  but  what  he  might 
reasonably  be  expected  to  do  in  the  presence  of  the  peril,  and 
this  is  for  the  jury." 

It  is  the  duty  of  a  trial  court  to  submit  to  the  jury  propo- 
sitions of  law  before  argument,  if  they  are  correct  propositions 
and  applicable  to  the  issues  in  the  case. 

The  language  used  in  the  above  charges,  as  we  construe  it, 
simply  left  it  with  the  driver  of  the  motor  ambulance  to  de- 
termine the  fact  as  to  whether  or  not  he  believed,  or  had  a  right 
so  to  do,  that  the  plaintiff  intended  to  continue  on  the  south 
side  of  Granville  street,  and  whether  or  not  he  could  have  avoid- 
ed the  collision.  These  were  questions  of  fact  to  be  submitted 
to  the  jury  to  be  passed  upon  and  determined  by  it,  and  not  by 
the  driver  of  the  motor  ambulance.  These  questions  were  for 
the  jury  to  decide  under  all  the  circumstances  of  the  case,  taking 
into  consideration  the  rapidity  with  which  both  cars  were  travel- 
ing at  the  time,  their  relative  position  to  each  other,  and  wheth- 
er the  driver  of  the  car  of  the  defendants  had  it  under  proper 
control,  all  of  which  must  be  determined  by  the  jury  under  the 
evidence  submitted. 

These  propositions  of  law,  as  given  to  the  jury,  left  noth- 
ing for  it  to  pass  upon  as  to  whether  the  driver  of  the  car  of 
the  defendants  was  negligent  or  not,  because  the  force  and 
effect  of  the  instruction  was  that  this  question  was  to  be  de- 
termined by  the  driver,  and  if  he  so  believed,  then  the  plaintiff 
could  not  recover. 

It  necessarily  follows  from  what  we  have  already  said  that  the 
judgment  of  the  court  of  common  pleas  should  be  reversed. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Powell,  J.,  concurs. 
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MOVING  PICTURES  WITHIN  THE  CATEGORY  OF 
THEATRICAL  PERFORMANCES. 

Court  of  Appeals  for  Medina  County. 

WlTiLIAM    StANDEN   V.    StATE   OP    OhIO. 

Decided,  October,  1917. 

Sunday  Laws— Construction  of  the  Statute  Relating  to  the  Giving  of 
Exhibitions  on— Moving  Pictures  Within  the  Prohibited  Class — 
And  Not  Affected  by  the  Amendment  Covering  Ball  Playing  on 
Sunday. 

The  fact  that  Section  13049,  penalizing  the  giving  of  dramatic  and  cer- 
tain other  performances  on  Sunday,  was  recently  considered  by  the 
Legislature  without  moving  pictures  being  added  to  the  list  of  per- 
f6rmances  therein  specified  must  be  construed  to  mean  that  the 
language  theretofore  used  in  the  statute  was  sufficiently  compre- 
hensive to  cover  moving  picture  shows,  rather  than  that  moving 
pictures  were  not  mentioned  because  it  was  not  intended  by  the 
Legislature  that  the  prohibition  should  cover  them;  and  a  moving 
picture  show  must  be  regarded  as  within  the  prohibition  relating 
to  the  giving  of  theatrical  performances  on  Sunday. 

Siebler  &  Siebler,  for  plaintiff  in  error. 
Fred  0.  Smoyer  and  A,  B.  Underwood,  contra. 

LlEGHLEY^  J. 

Error  to  the  Court  of  Common  Pleas. 

For  convenience  William  Standen  will  hereinafter  be  called 
''defendant"  and  the  State  of  Ohio  ''plaintiflf.'' 

William  Standen  was  charged  by  affidavit  before  a  justice  of 
the  peace  in  and  for  Wadsworth  toipiiship,  Medina  county,  Ohio, 
with  unlawfully  exhibiting  a  theatrical  performance,  to-wit,  a 
motion  picture  show,  on  Sunday.  The  defendant  waived  exam- 
ination and  was  bound  over  to  the  probate  court  of  Medina 
county.  Trial  was  had  in  said  court  without  the  intervention 
of  a  jury  and  resulted  in  conviction  and  sentence.  Error  was 
prosecuted  from  said  court  to  the  court  of  common  pleas  which 
resulted  in  an  affirmance  of  the  judgment  below  Error  is  prose- 
cuted to  this  court  to  reverse  the  judgment  of  the  court  of  com- 
mon pleas. 
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The  affidavit  was  founded  upon  Section  13049,  Oeneral  Code. 
Complaint  is  made  that  a  moving  picture  show  is  not  compre- 
hended within  the  language  of  said  statute  a  ''theatrical  or 
dramatic  performance"  and,  therefore,  said  conviction  is  con- 
trary to  law. 

Section  13049,  General  Code,  was  enacted  in  substantially  the 
present  language  of  the  act  in  1881,  which  was  long  before  the 
moving  picture  show  was  generally  known.  For  this  reason  it 
is  urged  that  a  moving  picture  show  was  not  contemplated  at 
the  time  of  the  enactment  and  can  not  now  fairly  be  said  to  be 
comprehended  within  its  language.  This  section  was  amended 
in  1911,  after  show  houses  had  become  prevalent,  in  respect  to 
Sunday  base  ball,  but  no  phrase  or  clause  was  added  to  expressly 
include  the  moving  picture.  It  was,  therefore  suggested,  on  the 
one  hand,  that  the  act  having  received  recent  consideration  of 
the  Legislature  and  no  mention  being  made  in  the  act  of  moving 
pictures,  it  was  not  intended  to  control  and  regulate  the  same; 
and,  on  the  other  hand,  it  is  urged  that  upon  consideration  of  the 
act  by  the  Legislature  in  1911,  it  is  just  as  reasonable  to  assume 
that  it  was  concluded  that  the  language  theretofore  employed 
in  the  act  fully  comprehended  and  covered  the  subject. 

What  does  the  phrase  ''theatrical  or  dramatic  performance" 
mean?  According  to  Webster,  ''theatrical"  means  "of  or  per- 
taining to  a  theater  or  scenic  or  dramatic  representations." 
Standard  dictionary  defines  it  "of  or  pertaining  to  the  theater; 
of  the  nature  of  dramatic  or  scenic  representations;  befitting  the 
stage;  dramatic."  Century  dictionary  defines  it  "of  or  per- 
taining to  a  theater  or  scenic  representations  resembling  the 
manner  of  dramatic  performers." 

Quoting  from  the  syllabus  in  the  case  of  Kalem  Co.  v.  Harper 
Bros.,  222  U.  S.,  55 : 

"An  exhibition  of  a  series  of  photographs  of  per83ns  and 
things,  arranged  on  films  as  moving  pictures  and  so  depicting 
the  principal  scences  of  an  author's  work  as  to  tell  the  story  is 
a  dramatization  of  such  work."    •    •    • 

The  conclusion  irresistibly  follows  that  one  who  conducts  the 
exhibition  is  exhibiting  a  theatrical  or  dramatic  performance. 
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In  this  case  a  moving  picture  film  of  scenes  and  descriptions  of 
certain  portions  of  Gen.  Lew  Wallace's  book  **Ben  Hur"  was 
held  to  be  an  infringement  of  the  copyright  upon  said  book  and 
that  **Ben  Hur*'  was  dramatized  by  the  moving  picture  film, 
The  opinion  is  written  by  Mr.  Justice  Holmes  of  the  Supreme 
Court  of  the  United  States,  and  attention  is  called  to  the  lan- 
guage employed  by  him  as  bearing  upon  a  definition  of  what 
**a  theatrical  and  dramatic  performance"  is. 

In  the  case  of  Ex  parte  Lingenfelter,  142  S.  W.,  555,  at  page 
562,  as  follows : 

**  Being  of  the  opinion  that  a  moving  picture  show  of  the 
character  and  kind  presented  in  this  state  comes  within  the 
definition  of  amusements  of  like  character,  kind  and  species 
as  a  theater,  and  while  not  a  theater,  is  of  the  same  getius." 

We  are  satisfied  that  the  rule  of  statutory  construction  in  this 
state  permits  and  requires  the  conclusion  that  a  moving  pic- 
ture show  is  included  within  the  language  of  the  statute  and  that 
the  said  statute  was  intended  to  operate  to  forbid  the  mischief 
intended  to  be  remedied  thereby,  t.  e.,  to  prevent  certain  public 
exliibitions  on  Sunday. 

•*A  statute  may  include  by  inference  a  case  not  originally 
contemplated  when  it  deals  with  a  gen  as  within  which  a  new 
species  is  brought."    State  v.  Cleveland,  85  0.  S.,  61. 

We  feel  that  this  judgment  should  be  afiirmed.  In  view  of 
the  fact  that  the  Court  of  Appeals  of  Ross  County  has  decided 
the  same  question  p,nd  published  its  opinion,  we  deem  it  unnec- 
essary to  prolong  this  opinion.  Myers  v.  State,  25  C.C.(N.S.), 
556.  Motion  to  certify  record  in  that  case  was  overruled  by 
the  Supreme  Court,  April  25,  1916. 

While  it  is  claimed  that  said  court  did  not  support  its  opin-^ 
ion  by  citations  of  authorities,  we  think  the  reasoning  of  that 
court  is  amply  supported  by  the  authorities  herein  cited. 

See,  also.  State  v.  N orris,  76  Atlantic,  479;  Moore  v.  Owen, 
109  N.  T.  S.,  585;  Jacko  v.  State,  22  Alabama  Rep.,  73. 

The  judgment  is  affirmed  at  the  costs  of  plaintiff  in  error. 

Gbant^  J.,  and  Carpenter,  J.,  concur. 
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ALLOWANCES  TO  CONSTABLES  IN  PROSECUTIONS 

ArrECTING  MINORS. 

Ck>urt  of  Appeals  for  Lucas  County. 

State  of  Ohio,  ex  rel  William  Eugene  Stiles,  v.  Oabb 
Cooper,  as  Auditor  op  Lucas  County,  Omo. 

Decided,  July  22,  1916. 

Fees  and  Costs — Constables  May  Recover  for  Services  in  Certain  Cases 
— Notwithstanding  the  LiTtUtation  of  Section  3019. 

The  limitetlon  fixed  in  Section  3019,  General  Code,  of  $100  per  year  tor 
services  rendered  by  a  constable,  does  not  apply  to  services  ren- 
dered by  him  under  Sections  13436  and  13439,  General  Code,  in 
prosecutions  for  neglecting  minor  children. 

L.  E.  Mallow  and  W.  T.  8.  O'Hara,  for  plaintiff. 

J.  G.  D 'Alton,  Prosecuting  Attorney,  and  A.  J.  Seney,  contra. 

Richards,  J. 

This  is  an  original  action  in  mandamus  filed  in  this  court  on 
June  19,  1916.  The  defendant  has  filed  a  demurrer  to  the  peti- 
tion. The  petition  sets  forth,  in  substance,  that  the  relator  is 
a  duly  elected  and  acting  constable  in  and  for  Washington  town- 
ship, this  county,  and  the  defendant  is  the  auditor  of  the  county, 
and  that  in  February,  1916,  Oscar  Redding,  a  justice  of  the  peace 
in  said  township,  duly  issued  and  delivered  to  relator  a  warrant 
for  the  arrest  of  a  defendant  upon  a  charge  that  such  defendant 
was  neglecting  his  minor  children,  in  violation  of  Section  12970, 
General  Code.  The  petition  further  avers  that  the  relator,  in 
obedience  to  the  command  of  the  warrant,  arrested  said  defendant 
aiid  brought  him  before  the  justice  of  the  peace,  and  that  there- 
upon the  defendant  waived,  in  writing,  a  trial  by  jury  and  was 
tried  before  said  justice  of  the  peace  and  adjudged  to  be  not 
guilty,  and  was  discharged  from  custody.  The  petition  further 
avers  that  the  fees  taxed  on  behalf  of  this  relator  by  the  justice 
of  the'  peace  for  pursuing  and  arresting  the  defendant  and  sub- 
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poenaing  witnesses  are  the  same  as  those  allowed  by  law  to  the 
sheriff  in  criminal  cases,  as  provided  for  in  Section  13436,  Gen- 
eral Code,  and  that  all  other  fees  therein  taxed  are  the  fees  al- 
lowed by  law  to  constables  as  provided  for  by  Section  3347,  Gen- 
eral Code,  the  total  fees  taxed  in  favor  of  relator  being  $3.80, 
and  that  this  amount  was  duly  certified  by  the  justice  of  the 
peace  to  the  defendant  as  county  auditor.  The  relator  further 
avers  that  there  has  been  heretofore  taxed  in  his  favor  by  said 
jtistice  of  the  peace,  under  Section  13439,  General  Code,  during 
the  year  1916,  as  fees  in  criminal  cases  brought  before  said  jus- 
tice of  the  peace  wherein  the  defendants  were  charged  with  neg- 
lecting their  minor  children,  the  aggregate  sum  of  $103.05.  Re- 
lator avers  that  the  defendant  as  county  auditor  neglects  and 
refuses  to  issue  a  warrant  in  the  amount  of  $3.80  in  favor  of  re* 
lator,  on  the  treasury  of  Lucas  county,  and  he  prays  that  said 
defendant  may  be  compelled  to  issue  his  warrant  in  favor  of  the 
relator  for  said  sum. 

;  The  action  is  brought  to  determine  the  construction  of  the 
statutes  relative  to  fees  of  constables  where  defendants  are  prose- 
cuted for  the  neglect  of  minor  children.  The  provisions  of  the. 
General  Code  which  bear  on  the  matter  in  controversy  are  Sec- 
tions 3016,  3017,  3019, 13436  and  13439.  The  first  three  sections 
cited  supra  have  been  embodied  in  the  statutes  of  the  state  for 
many  years  and  cover  prosecutions  under  the  general  criminal 
laws  of  the  State.  Section  3019,  General  Code,  is  limited' 
in  its  operation,  by  its  terms,  to  felonies  wherein  the  state 
fails,  and  to  misdemeanors  wherein  the  defendant  proves  in- 
solvent, and  the  limitation  of  $100  which  may  be  allowed 
to  -a  constable  in  any  one  year  is  for  services  in  the  class 
of  eases  therein  enumerated.  No  provision  is  made  therein  for 
any  class  of  cases  except  the  ones  mentioned,  to-wit,  ''felonies 
wherein  the  state  fails,"  and  ''misdemeanors  where  the  defend- 
ant proves  insolvent."  The  case  set  forth  in  the  petition  in 
mandamus  does  not  fall  within  either  of  those  classes.  The  sec- 
tions of  the  General  Code  from  13432  to  13440,  inclusive,  were 
originally  Revised  Statutes,  Section  3718-a,  first  enacted  in  the 
year  1884  and  were  applicable  to  prosecutions  for  cruelty  to 
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children  or  animals,  and  for  adulteration  of  food,  etc.  In  that 
class  of  cases  the  General  Assembly  saw  fit  to  authorize  prose- 
cutions without  empowering  the  magistrate  to  require  security 
for  costs,  and  to  allow  to  constables  increased  fees  therefor, 
making  the  same  allowances  to  such  officer  as  are  provided  for 
sheriffs. 

To  further"  stimulate  the  prosecution  of  such  offenses,  Section 
13439,  General  Code,  not  only  dispenses  with  the  duty  of  giving 
security  for  costs,  but  provides  that  if  the  defendant  be  acquitted 
or  discharged,  or  convicted  and  committed  in  default  of  paying 
fine  and  costs,  ''all  costs  of  such  case  shall  be  certified,  under 
oath,  by  the  proper  magistrate  to  the  county  auditor  who,  after 
correcting  errors  therein,  shall  issue  a  warrant  on  the  county 
treasury  in  favor  of  the  person  to  whom  such  costs  and  fees  are 
piayable."  This  section  of  the  General  Code  and  the  allied  sec- 
tions are  in  effect  a  supplement  to  Sections  3017  and  3019,  Gen- 
eral Code,  and  cover  cases  not  embraced  within  those  sections. 

We  find  no  limitation  in  the  General  Code  as  to  the  amount 
which  may  be  allowed  in  any  one  year  to  a  constable  for  services 
rendered  under  Sections  13436  and  13439,  General  Code.  The 
provisions  of  the  Code  fixing  salaries  for  sheriffs  and  authorizing 
annual  allowances  for  them  in  certain  cases,  have  nothing  to 
do  with  the  amount  provided  by  statute  for  constables. 

The  demurrer  to  the  petition  will  be  overruled  and  judgment 
entered  for  the  plaintiff,  awarding  a  writ  of  mandamus. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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VALIDITY  OF  A  GIFT  BY  THE  LATE  COLUMBUS  DELANO 

TO  HIS  DAUGHTER. 

Court  of  Appeals  for  Knox  County. 

Columbus  Ewalt^  as  Administrator  de  bonis  non^  Ynrn  thb 

Will  Annexed,  op  the  Estate  op  Elizabeth  Delano, 

Deceased,  v.  Benjamin  Ames,  et  al. 

Decided,  May  23,  1917. 

Oifta  Inter  Vivos— OnUssion  of  Signature  to  Back  of  Certificate  of  Stock 
Gift  Not  Rendered  Incomplete  Therehy — Receipt  of  Dividends  by 
Donor  of  the  Stock  Not  Sufficient  to  Impeach  the  Oift,  When — Ap- 
peal  from  Refusal  by  Probate  Court  to  Appoint  an  Administrator 
De  Bonis  Non — Conduct  by  a  Widow  Constituting  an  Election  to 
Take. 

1.  The  probate  court  haying^  on  application  made  therefor,  refused  to 

appoint  an  administrator  de  bonis  non,  and  the  court  of  common 
pleas,  after  a  hearing  on  the  merits  on  appeal,  having  made  such 
appointment,  the  parties  can  not  thereafter  contest  the  validity  of 
the  appointment  by  contending  for  the  first  time  that  appeal  would 
not  He  from  the  Judgment  of  the  probate  court. 

2.  A  father,  residing  in  Mount  Vernon,  in  consideration  of  love  and  afTec- 

tlon,  executed  and  delivered  to  his  daughter  four  years  before  his 
death  a  written  assignment  of  a  large  portion  of  his  personal  estate 
consisting  of  stocks  and  securities  and  other  property.  Including  230 
shares  of  the  stock  of  the  Western  Union  Telegraph  Company,  and 
caused  her  name  to  be  written  on  the  back  of  the  certificates  of 
stock  as  assignee  thereof,  and  the  certificates  were  found  in  her 
possession  at  her  home  in  Washington,  D.  C,  after  his  death,  but 
he  had  omitted  to  attach  his  signature  to  the  transfer  on  the  back 
of  the  stock  certificates.  Beld:  1st,  That  the  gift  was  complete 
notwithstanding  the  omission  of  the  donor's  signature  on  the  back 
of  the  certificates.  2d,  The  receipt  by  the  father  of  some  of  the 
dividends  declared  after  the  execution  and  delivery  of  the  Instru- 
ment of  transfer  Is  not,  in  view  of  the  affectionate  relations  exist- 
ing between  the  parties,  so  inconsistent  as  to  impeach  the  gift. 

3.  While  the  law  requires  that  the  acts  of  a  widow.  In  order  to  consti- 

tute an  election  by  conduct  on  her  part  to  take  under  the  will  of 
her  husband,  must  clearly  and  unequivocally  evince  a  purpose  on 
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Ler  part  so  to  elect,  yet  where  the  husband  and  wife  have  together 
ceiiberately  planned  an  arrangement  for  the  disposition  of  their 
respective  estates  by  will  and  have  executed  their  wills  to  carry 
out  that  purpose  a  court  will  be  readily  convinced  that  she  has 
elected  to  take  under  the  will. 

Pomerene,  Ambler  &  Pamerene,  Williams  &  Nash,  and  F.  0. 
Levering,  for  plaintiff  in  error. 

H,  C.  Devin,  Jones  cfe  Jones,  Carl  Norpell  and  Frank  Moore, 
contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

Columbus  Ewalt,  as  administrator  of  Elizabeth  Delano,  de- 
ceased, commenced  this  action  in  the  court  of  common  pleas 
against  the  defendant,  Benjamin  Ames,  individually  and  as 
surviving  executor  of  the  last  will  and  testament  of  Columbus 
Delano,  deceased,  and  also  against  other  defendants,  for  a  cita- 
tion to  appear  and  disclose  as  to  the  assets  of  the  estate  of  said 
Columbus  Delano,  deceased,  in  their  possession  or  under  their 
control.  Benjamin  Ames  filed  a  second  amended  answer  deny- 
ing most  of  the  allegations  contained  in  the  petition  and  setting 
up  numerous  defenses  thereto. 

On  the  trial  in  the  court  of  common  pleas  the  issues  were 
found  and  adjudged  with  the  defendants  and  the  petition  dis- 
missed. Error  is  prosecuted  to  this  court  and  a  reversal  of  the 
judgment  so  rendered  is  demanded  upon  numerous  grounds. 

Columbus  Delano  was  a  distinguished  citizen  of  Mount  Ver- 
non who  died  testate  on  October  26,  1896,  leaving  as  his  widow 
Elizabeth  Delano.  The  widow  died  testate  in  August,  1897. 
At  the  time  Columbus  Delano  executed  his  last  will  and  testa- 
ment, to-wit,  on  November  13,  1891,  he  was  eighty-two  years  of 
age,  had  been  a  brilliant  lawyer,  was  a  man  of  wide  experience 
in  business  affairs,  had  represented  Knox  county  in  the  Gen- 
eral Assembly,  had  represented  his  district  in  Congress,  had 
served  as  Commissioner  of  Internal  Revenue  during  the  first 
term  of  President  Grant,  and  as  Secretary  of  the  Interior  dur- 
ing the  second  term  of  that  president.    His  wife,  Elizabeth,  ap- 
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pears  by  the  evidence  to  have  been  a  lady  of  education  and  re- 
finement and  to  have  enjoyed  his  implicit  confidence  and  to  have 
been  entirely  familiar  with  his  numerous  business  transactions 
and  with  the  extent  of  his  large  estate.  His  will  is  shown  to 
be  in  her  handwriting,  and  her  will  was  prepared  in  her  own 
handwriting,  but  before  she  executed  it  she  had  the  same  type- 
written by  an  attorney-at-law.  At  the  time  of  Columbus  De- 
lano's- death  he  had  an  estate  variously  estimated  but  appar- 
ently exceeding  one  hundred  and  fifty  thousand  dollars  in  value. 
His  wife  was  the  ownier,  also,  of  a  very  considerable  estate. 
They  had  two  children,  John  S.  Delano  and  Elizabeth  Delano 
Ames,  the  latter  residing  in  Washington,  D.  C.  Mrs.  Ames  had 
three  sons  and  one  daughter,  and  John  S.  Delano  was  married 
and  had  a  daughter  named  Eleanor  Delano  Shealey.  John  S. 
Delano  died  in  1896  shortly  before  the  death  of  his  father 
Columbus  Delano. 

While  many  defenses  are  urged  in  this  case  to  the  conten- 
tions made  by  the  plaintiff,  we  find  it  necessary  to  discuss  only 
three  of  them. 

First.  It  is  insisted  that  Columbus  Ewalt  is  not  the  admin- 
istrator de  bonis  non  of  Elizabeth  Delano,  deceased. 

Second.  It  is  insisted  that  the  property  which  is  sought  to 
be  reached  by  this  proceeding  was  given  by  Columbus  Delano 
to  his  daughter,  Elizabeth  Delano  Ames,  by  completed  gift  inter 
vivos  a  number  of  years  before  the  donor's  death. 

Third.  It  is  insisted  by  the  defendants  that  the  widow,  Eliza- 
beth Delano,  elected  in  fact  to  take  under  the  will  of  Columbus 
Delano,  and  that  having  done  so  she  was  not  by  the  terms  of  that 
will  entitled  to  any  of  the  assets  now  sought  to  be  reached. 

If  either  of  the  defenses  named  should  be  found  to  be 
sustained,  the  plaintiff  can  not  recover.  We  will  take  up  first 
the  issue  as  to  the  appointment  of  Columbus  Ewalt  as  admin- 
istrator de  bonis  non  with  the  will  annexed  of  the  estate  of  Eliza- 
beth Delano,  deceased.  In  her  will  she  named  as  executor  H. 
H.  Greer,  a  prominent  attorney  of  Mount  Vernon,  who  qualified 
and  served  as  such  executor,  filing  a  final  account  and  subse- 
quently resigning  his  trust  in  May,  1911,  the  resignation  being 
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accepted  by  the  probate  court.  Shortly  thereafter  application 
was  made  in  the  Probate  Court  of  Knox  County  by  Eleanor 
Delano  Shealey  fbr  the  appointment  of  an  administrator  de 
bonis  non  of  the  estate  on  the  claim  that  there  were  assets  be^ 
longing  to  the  estate  which  were  unadministered,  to  the  amount 
of  many  thousands  of  dollars.  The  probata  court  on  hearing 
this  application  denied  the  same  and  refused  to  appoint  an  ad- 
ministrator de  boms  non.  The  proceeding  was  taken  on  ftppeal 
to  the  court  of  common  pleas  and  was  there  heard  on  its  meritj^ 
the  court  of  common  pleas  adjudging  that  an  administrator  de 
bonis  non  should  be  appointed,  and  thereupon  proceeded  to  and 
did  appoint  the  plaintiff,  Columbus  Ewalt,  as  such  administrator 
de  bonis  non.  So  far  as  the  record  before  us  discloses,  the 
adjudication  and  appointment  thus  made  in  the  court  of  com- 
mon pleas  was  never  reviewed  on  error  or  appeal. 

It  is  insisted,  however,  that  the  validity  of  the  appointment 
may  be  contested  in  this  case,  and  it  is  contested  on  the  ground 
that  the  decision  of  the  probate  court  refusing  to  appoint  aii 
administrator  de  bonis  non  was  not  appealable  and  that  the 
court  of  common  pleas  had  no  jurisdiction  to  make  the  appoint- 
ment. It  appears  that  the  parties  went  to  trial  on  the  merits 
in  the  court  of  common  pleas  in  the  case  so  attempted  to  be 
appealed,  and  it  does  not  appear  that  any  objection  was  made 
in  that  court  to  the  appealability  of  the  proceeding.  We  think 
it  not  important  to  review  the  statutes  on  the  question  of  whether 
an  appeal  lies  from  the  refusal  of  the  probate  court  to  appoint 
an  administrator  de  bonis  non.  Whether  or  not  such  appeiU 
would  lie,  it  is  apparent  that  error  could  have  been  proseeuted 
to  that  judgment  of  the  probate  court. 

The  parties  having  gone  to  trial  on  the  merits  in  the  court  of 
common  pleas  and  permitted  the  action  to  proceed  to  judgment, 
without  objection,  so  far  as  the  record  shows,  to  its  appealability 
and  on  a  matter  in  respect  to  which  that  court  could  have  taken 
jurisdiction  on  error,  they  could  not  thereafter  be  permitted 
to  question  the  jurisdiction  of  the  court  to  try  the  case  on  appeal, 
even  if  they  had  so  attempted  in  that  action ;  much  less  can  they 
do  so  collaterally  in  this  proceeding.    Drake  et  al,  Trustees^  v. 
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Tucker  et  al,  83  0.  S.,  97 ;  Cadwell  v.  CadweU,  93  0.  S.,  23 ; 
Barrier  v.  Earner,  93  0.  S.,  477 ;  State,  ex  rel  Faber,  Receiver, 
V.  Jones  et  al,  95  0.  S.,  220. 

The  two  cases  from  93  0.  S.,  cited,  were  tried  in  the  court 
,of  appeals  by  the  judges  now  sitting  in  the  case  at  bar. 

Furthermore,  it  must  be  remembered  that  a  proceeding  for 
the  appointment  of  an  administrator  is  one  in  rem,  and,  the 
court  having  jurisdiction,  its  decision  in  that  class  of  proceed- 
ings binds  the  whole  world.  That  an  application  for  the  ap- 
pointment of  an  administrator  is  a  proceeding  in  rem  was  di- 
rectly announced  by  the  Supreme  Court  in  Cross  v.  Armstrong, 
44  0.  S.,  613,  in  the  course  of  the  opinion  delivered  by  Judge 
Spear,  on  page  624. 

It  was  held  In  the  Matter  of  the  Guardianship  of  Oliver,  an 
Imbecile^  77  O.  S.,  474,  that  a  court  of  common  pleas  could  ap- 
point a  guardian  of  an  imbecile  on  appeal  from  an  order  of  the 
probate  court  refusing  to  make  an  appointment  and  dismissing 
the  application.  The  court  in  that  case  held  that  the  conunon 
pleas  court  was  empowered  to  make  the  appointment.  It  is  true 
that  the  statute  specifically  authorizes  an  appeal  from  an  order 
refusing  to  appoint  a  guardian,  while  no  such  specific  pro- 
vision is  found  as  to  the  refusal  of  the  probate  court  to  appoint 
an  administrator.  That  distinction,  however,  becomes  unim- 
portant in  view  of  the  facts  already  recited  showing  that  the 
parties  on  the  appeal  went  to  trial  on  the  n^erits  of  the  case 
without  objection. 

We  conclude,  therefore,  that  the  defendants  can  not  now 
contest  the  validity  of  the  appointment  of  Columbus  Ewalt  as 
administrator  de  bonis  nan  of  the  estate  of  Elizabeth  Delano, 
deceased. 

We  proceed,  therefore,  to  determine  the  issue  as  to  whether 
the  assets  sought  to  be  recovered  in  the  proceeding  at  bar  were 
really  assets  of  the  estate  at  the  time  of  the  death  of  Columbus 
Delano,  or  whether  he  had  effectually  parted  with  them  by  gift 
to  his  daughter,  Elizabeth  Delano  Ames.  The  validity  of  the 
gift  depends  largely  upon  the  execution  and  delivery  of  an  in- 
strument dated  February  16,  1892,  and  the  delivery  of  the  prop- 
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erty  pursuant  to  such  instrument.  That  instrument  recites,  in 
substance,  that  in  consideration  of  natural  love  and  affection  he 
sells,  assigns,  transfers  and  sets  ever  to  his  daughter,  Elizabeth 
Delano  Ames,  of  Washington,  D.  C,  all  of  his  personal  property, 
consisting  of  bonds,  notes,  mortgages,  choses  in  action,  stocks 
and  securities,  except  his  bank  stock  and  the  live  stock  on  his 
farms  and  the  farming  implements  and  household  goods.  The 
original  of  this  instrument  had  been  written  out  and  was  car- 
ried by  Mr.  Delano  to  the  law  oflSce  of  Mr.  Greer  in  Mount 
Vernon,  and  at  Delano's  request  R.  M.  Greer  copied  the  same 
on  the  typewriter  and  it  was  there  signed  in  his  presence  and 
the  acknowledgment  of  the  signature  taken  before  him  as  notary 
public.  At  the  time  of  the  execution  of  this  instrument  Colum- 
bus Delano  was  the  owner  of  two  hundred  and  thirty  shares  of 
the  capital  stock  of  the  Western  Union  Telegraph  Company  and 
of  stock  and  securities  in  various  other  companies.  The  stock 
of  the  Western  Union  Telegraph  Company,  however,  is  the  item 
about  which  most  of  the  controversy  in  this  case  revolves.  Sub- 
sequent to  the  making  of  this  instrument  Columbus  Delano  re- 
ceived from  the  Western  Union  Telegraph  Company  stock  divi- 
dends on  this  stock  amounting  to  twenty-three  shares,  and  on 
February  7,  1894,  he  purchased  forty-seven  additional  shares 
making  three  hundred  shares  in  all. 

The  assignment  of  his  personal  property  to  his  daughter  is 
shown  to  have  been  delivered  to  her  in  the  summer  of  1892  when 
she  was  visiting  at  her  father's  home,  known  as  Lake  Home, 
about  a  mile  from  the  city  of  Mount  Vernon.  The  certificates 
of  stock  were  never  signed  over  on  the  back  by  Columbus 
Delano  to  his  daughter,  but  the  assignment  was  made  after  his 
death  by  the  defendant  Ben  Ames,  as  executor,  who  is  the  grand- 
son of  Columbus  Delano  and  a  son  of  Elizabeth  Delano  Ames, 
the  executor  claiming  to  act  under  authority  of  the  written 
assignment  to  which  reference  has  been  made.  There  is,  how- 
ever, endorsed  on  the  back  of  these  certificates  in  a  blank  printed 
form  prepared  for  that  purpose  the  name  *'Mrs.  E.  Delano 
Ames,"  and  it  is  shown  that  in  each  instance  this  name  appears 
in  the  handwriting  of  a  confidential  friend  of  Columbus  Delano 
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who  was  employed  in  the  First  National  Bank  of  Mount  Vernon, 
in  which  bank  Mr.  Delano  was  a  stockholder  and  director,  and 
that  the  death  of  this  friend  occurred  before  Columbus  Delano 
died,  so  that  the  name  of  Mrs.  Delano  must  of  necessity  have 
been  written  on  the  back  of  the  certificates  before  the  death  of 
Mr.  Delano.  It  was  in  this  bank  that  Mr.  Delano  kept  his  pri- 
vate papers.  After  the  death  of  Columbus  Delano  these  certifi- 
cates of  stock  and  other  securities  claimed  to  have  been  passed 
by  gift  to  Elizabeth  Delano  Ames  were  found  in  her  possession 
in  Washington,  D.  C,  and  it  was  at  her  request  that  her  son 
Ben  Ames,  as  executor,  completed  the  formal  transfer  on  the 
back  of  the  stock  by  signing  his  name  thereto  as  executor. 

It  is  apparent  that  the  certificate  for  forty-seven  shares  of 
stock  in  the  Western  Union  Telegraph  Company  could  not  pass 
directly  and  specifically  under  the  provisions  of  this  assignment 
and  gift  by  Columbus  Delano  to  his  daughter,  because  it  repre- 
sents stock  which  he  did  not  at  that  time  own,  but  subsequently 
purchased.  The  evidence  shows,  however,  that  he  had  contem- 
plated making  a  gift  of  three  hundred  shares  of  stock  in  this 

company  to  his  daughter  and  was  sufficient  in  connection  with 
the  other  evidence  to  justify  the  finding  by  the  trial  judge  that 

he  had  made  and  completed  such  gift. 

The  evidence  shows  that  although  this  certificate  for  forty- 
seven  shares  of  stock  was  taken  in  his  name  and  paid  for  by  him, 
yet  that  he  intended  it  as  a  gift,  to  his  daughter  to  complete  the 
full  number  of  three  hundred  shares  which  he  had  in  mind 
at  the  time  of  the  execution  of  the  instrument  transferring 
securities  to  her. 

It  is  strenuously  insisted  by  counsel  for  plaintiff  that  the  fact 
that  Columbus  Delano  had  nol  signed  his  name  to  the  endorse- 
ment of  the  stock  on  the  back  thereof  jahows  that  his  intention 
was  not  to  complete  the  gift  to  his  daughter,  but  to  retain  con- 
trol himself  of  the  stock  notwithstanding  the  execution  and  de- 
livery of  the  written  transfer  already  mentioned  and  the  subse- 
quent delivery  of  the  stock.  We  have  no  doubt  that  the  execu- 
tion and  delivery  of  the  written  transfer  followed  by  the  deliv- 
ery of  the  securities  completed  the  gift  without  the  signature 
of  the  donor  on  the  back  of  the  certificates. 
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Neither  is  the  fact  that  Columbus  Delano  received  some  of 
the  dividends  subsequent  to  the  transfer  sufficient  evidence  to 
overcome  the  gift  shown  by  the  written  transfer  and  delivery 
of  the  securities  and  the  conduct  of  the  parties.  By  reason  of 
the  affectionate  relations  existing  between  Mr.  Delano  and  his 
daughter,  it  may  well  be  that  she  was  content  to  have  him  re- 
ceive a  part  of  the  dividends  declared  on  the  stock,  and  the  fact 
that  he  did  receive  some  is  not  inconsistent  w^ith  the  completion 
of  the  gift.  The  oral  evidence  shows  that  he  was  solicitous 
about  the  continued  support  of  his  daughter  and  her  children 
and  this  evidence  is  supported  by  the  language  of  his  will  in 
the  bequest  with  relation  to  the  children.  He  had  already  ad- 
vanced to  his  son  large  amounts  of  money  and  property  aggre- 
gating perhaps  to  one-half  of  his  estate. 

By  reason  of  the  fact  that  the  certificates  of  stock  were  not 
themselves  assigned  to  Elizabeth  Delano  Ames  by  written  en- 
dorsement on  the  back  thereof,  the  dividends  on  the  same  con- 
tinued to  be  issued  by  the  Western  Union  Telegraph  Company 
in  the  name  of  Columbus  Delano.  The  evidence  is  not  very 
clear  as  to  who  really  received  and  appropriated  the  proceeds  of 
these  dividends  subsequent  to  the  execution  of  the  instrument 
of  transfer,  but  a  considerable  number  of  the  drafts  for  the 
quarterly  dividends  on  this  stock  were  made  payable  to  the 
daughter.  The  evidence  is  of  such  a  character  as  to  amply 
justify  the  common  pleas  judge  in  finding,  as  he  did,  that  the 
gift  to  Elizabeth  Delano  Ames  was  completed  and  was  a  valid 
one,  and  that  the  securities  were  not  a  part  of  the  estate  of 
Columbus  Delano  at  the  time  of  his  death.  All  through  the  rec- 
ord it  is  apparent  that  the  relations  existing  between  Columbus 
Delano  and  his  daughter  were  very  close.  Indeed,  the  first 
item  of  his  will  gives  "all  of  his  correspondence  and  private 
papers  to  her  and  expresses  a  desire  that  no  one  shall  have 
access  to  or  direction  over  the  same  without  her  consent. 

The  conclusion  reached  would  necessitate  an  affirmance  of  the 
judgment,  for  the  plaintiff  can  not  maintain  an  action  for  con- 
cealing assets  of  an  estate  where  the  evidence  discloses  that  the 
assets  had  been  disposed  of  by  the  testator  in  his  lifetme. 
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There  is,  however,  another  defense  urged  and  we  have  given  it 
careful  consideration.  That  defense  is  that  the  widow  of  Colum- 
bus Delano  elected  in  fact  by  her  words  and  conduct  to  take 
under  the  will,  and  if  she  did  do  so  the  securities  now  sought 
to  be  reached  would  not  pass  to  her,  even  though  they  had  been 
a  part  of  the  estate  of  Columbus  Delano  at  the  time  of  his  death. 
It  will  be  unnecessary  to  review  all  of  the  evidence  bearing  on 
the  subject  of  the  widow  having  made  an  election,  but  it  will  be 
pertinent  to  indicate  some  of  the  facts  bearing  on  that  subject 
appearing  in  numerous  places  throughout  the  oral  and  docu- 
mentary evidence.  It  is  perfectly  apparent  that  Mr.  and  Mrs. 
Delano  had  entered  into  an  agreement  with  each  other  on  the 
subject  of  the  disposition  to  be  made  of  their  property,  in  pur- 
suance of  which  each  had  conveyed  certain  property  to  the  other, 
and  their  respective  wills  were  made  in  fulfillment  of  the  terms 
of  this  agreement.  It  was  understood  between  them  that  the 
will  of  Mr.  Delano  was  to  provide  for  his  grandsons  and  that 
Mrs.  Delano  was  to  provide  for  the  granddaughters  in  her  will. 
This  understanding  was  carried  out  by  the  terms  of  the  wills. 
Mrs.  Delano  fully  understood  this  matter  and  the  evidence  in 
the  record  impresses  the  court  that  she  was  extremely  anxious 
that  the  provisions  of  their  wills  should  be  carried  out.  This 
joint  project  which  was  carefully  planned  by  Mr.  and  Mrs. 
Delano  could  not  be  carried  out  if  she  should  take  under  the 
law  rather  than  under  the  terms  of  the  will  left  by  him.  Both 
Columbus  Delano  and  his  wife  repeatedly  stated  to  several  of 
their  intimate  friends  that  they  had  made  this  arrangement  and 
indicated  to  these  friends  their  wish  and  desire  that  the  same 
should  be  carried  out.  Shortly  after  the  death  of  Columbus 
Delano,  in  the  presence  of  several  witnesses  and  upon  the  occa- 
sion of  the  reading  of  his  will,  she  again  expressed  her  earnest 
wish  that  the  provisions  of  the  will  should  be  carried  out  and 
that  she  wanted  to  do  her  part  to  accomplish  that  object.  In- 
deed, so  far  as  the  record  discloses,  every  statement  made  and 
act  performed  by  her  in  relation  to  her  husband's  estate  indi- 
cated unequivocally  that  she  elected  to  take  under  the  will.  We 
search  the  record  in  vain  for  any  evidence  looking  to  a  con- 
trary intent. 
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Certain  payments  were  made  to  her  by  the  execators  and 
receipted  for  by  her  as  being  payments  under  the  will  of  her 
deceased  husband.  We  would,  however,  in  the  absence  of  this 
receipt  have  no  hesitancy  in  saying  that  the  record  contains 
ample  evidence  to  justify  the  trial  judge  in  finding  that  she 
had  elected  to  take  under  the  terms  of  the  will.  That  will  gave 
her  the  right  to  use  the  entire  income  of  the  estate  for  her  life 
if  she  required  it.  We  are,  however,  entirely  in  accord  with  the 
following  statement  made  by  the  trial  judge  in  the  opinion  ren- 
dered by  him  in  this  case : 

'^In  our  judgment  Mrs.  Delano  would  not  have  refused  to 
take  under  her  husband 's  will  and  elected  to  take  under  the  law 
if  in  so  doing  she  could  have  secured  the  entire  estate  of  her 
husband,  for  in  so  doing  she  would  have  repudiated  the  delib- 
erately planned  arrangement  which  she  and  her  husband  had 
made  for  the  distribution  of  their  estates.'' 

The  principles  announced  in  the  case  of  Baxter  v.  Bowyer, 
19  0.  S.,  490,  are  entirely  applicable  to  this  case.  See,  also, 
Thompson  v.  Hoop,  6  0.  S.,  481. 

Counsel  on  both  sides  cite  and  rely  on  Colored  Industrial 
School  of  Cincinnati  v.  Bates,  Admr.,  90  0.  S.,  288.  In  reach- 
ing the  conclusion  that  Mrs.  Delano  elected  to  take  under  the 
will  of  her  husband  we  are  not  unmindful  of  the  language  of 
the  court  in  the  case  just  cited,  that  the  acts  relied  on  to  con- 
stitute an  election  by  conduct  must  be  plain  and  unequivocal 
and  with  a  full  knowledge  of  rights  under  the  will  and  under 
the  law  respectively,  and  of  the  true  condition  of  the  estate,  and 
generally  be  of  such  long  duration  as  to  clearly  show  a  purpose 
to  take  under  the  will.  In  the  absence  of  evidence  to  the  con- 
trary the  presumption,  of  course,  is  that  the  widow  chooses  to 
take  under  the  law  rather  than  under  the  will.  That  presump- 
tion, however,  is  a  rebuttable  one,  and  in  a  case  where  the  evi- 
dence clearly  shows  a  long  continued  purpose  on  the  part  of 
both  the  husband  and  wife  to  make  a  disposition  of  their  prop- 
erty by  will,  and  where  that  purpose  has  been  carried  out  with 
the  full  knowledge  and  approval  of  both,  the  presumption  is 
not  difficult  to  rebut.    We  have  no  hesitancy  in  reaching  the 
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conclusion  in  this  case  that  it  is  rebutted  by  the  evidence  cmd 
that  Mrs.  Delano  is  shown  by  her  words  and  conduct  to  have 
elected  to  take  under  the  will. 

Some  of  the  evidence  on  this  subject  comes  from  H.  H.  Oreer 
and  B.  M.  Oreer,  who  are  claimed  to  have  been  attorneys  for 
Mr.  and  Mrs.  Delano  and  to  have  received  the  information  under 
such  circumstances  as  to  make  it  privileged  and  render  them 
incompetent  to  testify  on  this  subject.  It  is  apparent  that 
much  of  the  information  which  they  received  from  the  Delanos 
on  this  subject  was  imparted  to  them  for  the  very  purpose  of 
having  them  make  it  manifest  when  the  proper  occasion  should 
arrive.  When  we  remember  that  Columbus  Delano  was  him- 
self an  eminent  member  of  the  bar  and  that  he  and  his  wife 
determined  between  themselves  as  to  the  disposition  of  their 
property  and  prepared  their  own  wills,  simply  going  to  attor- 
neys for  the  purpose  of  having  them  formally  executed,  we  are 
not  able  to  assent  to  the  contention  that  the  relation  of  attorney 
and  client  existed  between  them  in  respect  to  these  matters,  nor 
that  the  information  given  to  H.  H.  and  B.  M.  Oreer  was  given 
under  such  circumstances  as  to  be  privileged.  However,  the 
case  being  in  this  court  on  error,  we  would  be  unable  to  say, 
even  without  the  testimony  of  these  attorneys,  that  the  evidence 
was  insufficient  to  maintain  the  finding  and  judgment  of  the 
court  that  Mrs.  Delano  had  elected  to  take  under  the  will  of  her 
husband. 

Finding  no  prejudicial  error,  the  judgment  will  be  affirmed. 

Chittenden,  J.,  and  Kinkadb,  J.,  concur. 
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ASSESSMENT  WOK  COST  OF  SEWEH  IN  EXCESS  Or 

ORIGINAL  PLANS. 

Court  of  Appeals  for  Licking  County. 

Isaac  N.  Wilson  bt  al  v.  City  op  Newark. 

Decided,  liarch  Term,  1917. 

8ewer9— Injunction  Againtt  Collection  of  Assessment  for^-'Where  Con- 
structed to  Perform  a  Double  Purpose  at  Some  Time  in  the  future. 

Where  a  sewer  is  constructed  for  both  drainage  ana  sanitary  purposes, 
but  its  use  as  a  sanitary  sewer  must  be  postponed,  an  action  lies 
by  an  abutting  owner  for  injunction  against  collection  of  so  mn<^ 
of  the  assessment  as  represents  the  increased  cost  in  adi^pting  the 
sewer  to  sStUitary  purposes  until  such  time  as  it  is  open  Jtor  use  for 
that  purpose,  if  such  use  is  not  delayed  for  an  unreasonable  period— 
in  the  instant  case  two  years. 

PhU.  B.  Smythe,  for  plaintife. 

Ralph  Norpell,  City  Solicitor,  and  Martin  &  Martin,  contra. 

HoucK,  J. 

This  is  an  appeal  case,  and  was  heard  to  this  court  upon  the 
evidence.  The  plaintiffs  pray  for  an  injunction  perpetually  en- 
joining the  defendant  from  collecting  certain  assessments  levied 

« 

on  the  properties  of  each  of  the  plaintiffs  herein  by  reason  of 
the  construction  of  a  certain  sewer  in  the  street  running  along 
the  properties  of  the  plaintiffs. 

It  is  claimed  by  the  plaintiffs  that  in  the  construction  of  the 
sewer  in  question  it  was  done  at  a  cost  in  excess  of  that  provided 
in  the  plans  and  specifications,  and  that  thereby  the  defendant 
is  estopped  from  collecting  said  assessments.  It  is  not  claimed 
by  counsel  for  plaintiffs  that  there  was  any  irregularity  in  the 
proceedings  of  the  defendant  as  to  the  plans  and  specifications 
or  construction  of  said  sewer.  The  evidence  in  this  case  clearly 
shows  that  the  sewer  is  not  only  a  drainage  sewer,  but  is  a  san- 
itary sewer,  and  that  it  was  constructed  by  the  defendant  with 
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these  two  objects  iji  view.  In  other  words,  the  sewer  in  question 
is  what  may  be  termed  a  combination  sewer,  and  may  be  nsed 
for  drainage,  sanitary  and  possibly  other  purposes.  We  farther 
find  from  the  evidence  that  the  plaintiffs  have  been  and  are 
substantially  benefited  hy  the  construction  of  this  sewer,  if  per- 
mitted to  use  it  not  only  for  drainage  but  for  sanitary  purposes. 
The  evidence  clearly  establishes  the  fact  that  the  cost  of  con- 
structii^g  l^e  sewer,  in  question  for  drainage  purposes  would  be 
.|ibeut  seventy  per  cent,  of  the  assessments  sought  to  be  levied 
on  the  properties' of  plaintiffs  for  such  construction,  and  that 
thirty  per  cent,  of  said  assessments  would  be  for  sanitary 
purposes.  We  do  iiot  think  it  equitable,  as  between  the  partiess 
hereto,  that  the  plaintiffs  should  be  compelled  to  pay  the  entire 
cost  of  the  sewer  in  question,  or  be  required  to  pay  the  full 
amount  of  such  assessments,  until  they  are  permitted  to  use  it 
for  all  of  the  purposes  for  which  it  was  constructed. 

In  view  of  the  facts,  as  clearly  established  by  the  Evidence  in 
this  case,  and  the  law  applicable  to  those  facts,  we  are  of  the 
opinion  that  a  permanent  injunction  should  be  allowed  as  to 
30  per  cent,  of  the  assessments  levied  upon  the  properties  of 
each  and  all  of  the  plaintiffs,  and  a  permanent  injunction  re- 
'fused  as  to  70  per  cent,  of  such  assessments,  and  in  cas^  de- 
fendant furnishes  an  outlet  for  sanitary  sewer  within  two  years 
from  April  1,  1917,  the  30  per  cent,  to  become  effective,  other- 
wise the  injunction  as  to  the  30  per  cent,  to  stand.  Defendant 
to  pay  costs. 

Decree  and  judgment  accordingly. 

Allbead,  J.,  concurs. 
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BRROR  TO  CONVICTION  OP  ILLEGAL  SALE  OP  LIQUOIU 

Court  of  Appeals  for  Wood  County. 

Phujp  Moorey  v.  State  op  Ohio, 

Decided,  May  7,  1917. 

Intoxicating  Liquors — Petition  in  Error  Must  he  Filed  hy  Leave  in 
Court  of  Appeals — Where  Review  is  Sought  of  Conviction  of  Bale 
of  Liquor  in  Dry  Territory — Construction  of  the  Words  **When 
a  Reviewing  Court  is  Not  in  Session." 

1.  By  Tlrtue  of  the  requirements  of  Section  13246,  G.  C,  one  who  has 

been  convicted  before  a  mayor  for  a  Yiolation  of  the  law  pro- 
hibiting the  sale  of  intoxicating  liquors  in  a  city,  which  Judg- 
ment has  been  affirmed  by  the  common  pleas  court,  before  filing 
a  petition  in  error  in  the  court  of  appeals  must  obtain  leave  of 
that  court  after  good  cause  shown  therefor  and  within  the  time 
limited  in  said  section. 

2.  In  computing  the  time  within  which  the  same  must  be  Hied 

the  language  of  the  statute  "when  a  reviewing  court  is  not  in 
session"  means,  not  in  session  in  the  county  in  which  the  litiga^ 
tion  is  pending,  unless  the  court  has  fixed  some  other  county 
of  the  appellate  district  for  the  hearing  of  such  cases,  and  the 
court  of  appeals  is  not  to  be  deemed  in  session  in  the  county  in 
which  the  litigation  is  pending  simply  because  the  term  of  court 
therein  has  been  formally  held  open. 

3.  If  an  examination  of  the  entire  record  of  a  case  coming  within 

that  statute  clearly  discloses  that  the  Judgments  of  the  lower 
courts  are  right,  leave  to  file  a  petition  in  error  will  be  refused. 

Edward  Beverstock  and  A.  R.  Camphell,  for  plaintiff  in  error. 
William  B.  James,  City  Solicitor,  contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

Philip  Moorey  was  convicted  before  S.  W.  Bowman,  mayor  of 
the  city  of  Bowling  Oreen,  on  a  charge  of  selling  and  famishing 
intoxicating  liquor  to  one  John  Ooodman,  in  violation  of  Sec- 
tion 13232,  Oeneral  Code,  known  as  the  Beal  local  option  law, 
and  sentenced  to  pay  a  fine  of  $200.  He  prosecuted  error  to 
the  court  of  common  pleas  where  the  judgment  of  conviction 
was  affirmed  on  December  27, 1916. 
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On  the  day  the  judgment  was  affirmed  he  filed  a  petition  in 
error  in  the  court  of  appeals  to  secure  a  reversal  thereof,  but 
this  petition  in  error  was  filed  without  leave  being  granted  there- 
for, as  required  by  Section  13246,  General  Code.  On  the  23d 
day  of  April,  1917,  the  plaintiff  in  error,  through  his  counsel, 
notified  the  defendant  in  error  that  he  would  apply  to  the  court 
of  appeals  at  the  court  house  in  the  city  of  Bowling  Green  on 
Monday,  April  30,  1917,  at  nine  o'clock  a.  m.,  or  as  soon  there- 
after as  counsel  could  be  heard,  for  leave  to  refile  the  petition 
in  error  for  the  reason  that  the  same  had  been  filed  without 
leave  of  court. 

The  state  strenuously  resists  the  application  for  leave  to  file 
a  petition  in  error,  or  to  refile  the  one  which  has  already  been 
filed,  basing  the  objection  on  the  ground  that  the  right  to  file  the 
same  is  barred  by  the  terms  of  the  statute  last  cited,  and  on  the 
further  ground  that,  even  if  the  application  is  within  time,  the 
conviction  and  the  affirmance  thereof  were  required  by  the  evi- 
dence and,  therefore,  that  no  good  cause  has  been  shown  for 
granting  the  application. 

The  court,  when  these  matters  came  on  for  hearing,  informed 
counsel  that  it  would  hear  the  application  for  leave  to  file  or 
refile  the  petition  in  error  and  at  the  same  time  would  hear 
arguments  upon  the  merits  of  the  case  and  determine  the  whole 
controversy  at  one  time. 

By  reason  of  the  provisions  of  Section  13246,  General  Code, 
no  authority  existed  for  filing  a  petition  in  error  until  the  court 
•  of  appeals,  after  good  cause  shown  therefor,  had  granted  leave 
to  file  the  same.  We  will,  however,  treat  the  application  as  one 
for  leave  to  file  a  petition  in  error.  The  statute  cited  provides 
that  such  petition  in  error  must  be  filed  on  or  before  thirty  days 
after  the  judgment  complained  of,  and  that  when  the  reviewing 
court  is  not  in  session  within  the  time  provided  for,  the  motion 
for  leave  to  file  a  petition  in  error  and  the  petition  in  error  may 
be  filed  with  and  heard  by  such  reviewing  court  within  ten  days 
after  it  is  in  session.  It  is  under  this  latter  clause  that  plaint- 
iff in  error  claims  he  is  in  time  with  this  application. 

The  court  of  appeals  began  its  regular  session  in  Wood  county 
on  Monday,  October. 16, 1916,  continuing  in  session  in  the  city  of 
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Bowling  Green  throughout  that  we^,  and  was  not  in  semon  in 
Wood  county  from  that  time  until  April  30, 1917.  The  October 
term  of  court  was,  however,  kept  open  for  the  transaction  of 
such  further  business  as  might  properly  come  before  the  courts 
such  business  being  transacted,  by  consent  of  counsel,  in  Lucas 
county  where  the  court  of  appeals  during  the  greater  portion 
of  that  time  was  in  session. 

The  language  of  the  statute,  ''when  a  reviewing  court  is  not 
in  session,"  means  not  in  session  in  the  county  in  which  the 
litigation  is  pending,  unless  the  court  has  fixed  some  other 
county  of  the  appellate  district  for  the  hearing  of  such  ciyies, 
and  the  court  is  not  in  session,  within  the  meaning  of  the  stat- 
ute, simply  because  the  term  of  court  has  been  formally  held 
open  for  the  purposes  already  stated.  This  view  is  confiriped  by 
the  fact  that  the  statute  uses  the  expression  "thirty  court  days," 
and  certainly  days  when  the  court  was  engaged  in  the  transac- 
tion of  official  business  in  Lucas  county  or  elsewhere  could  not 
be  counted  as  court  days  in  Wood  county,  the  court  not  having 
fixed  any  county  other  than  Wood  for  the  hearing  of  cases 
pending  therein.  The  next  term  of  the  court  of  appeals  in  Wood 
county  began  on  April  30,  1917,  and  the  plaintiff  in  error  makes 
this  application  on  the  first  day  of  the  term  and  is  within  the 
limitation  prescribed  by  statute  in  so  doing. 

The  case  having  been  argued  not  only  upon  the  application 
for  leave  to  file  a  petition  in  error,  but  upon  the  merits,  we  have 
read  the  entire  record  with  a  view  to  ascertaining  whether  the 
conviction  was  justified  by  the  evidence.  The  bill  of  exceptions 
contains  at  least  the  usual  conflict  found  in  cases  of  this  char- 
acter. It  would  be  of  no  advantage  to  review  this  evidence. 
Suffice  it  to  say  that,  after  a  careful  examination,  we  are  deaily 
of  opinion  that  there  was  sufficient  evidence  to  justify  the  mayor 
in  finding  the  defendant  guilty.  Having  reached  this  conclu- 
sion, it  would  be  futile  to  permit  the  filing  of  the  petition  in 
error  and  then  immediately  enter  a  judgment  of  affirmance,  and 
for  these  reasons  we  have  determined  that  no  good  cause  baa 
been  shown  for  granting  leave  to  file  the  petition  in  error,  and 
the  application  for  such  leave  will  therefore  be  refused. 

Chittenden,  J.,  and  Einkade,  J.,  concur. 
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LIABILITY  POR  DAMAGE  TO  PROPERTY  FROM  THE 
ACCIDENTAL  EXPLOSION  OF  DYNAMITE. 

«  Court  of  Appeals  for  Ottawa  County. 

The  American  Oypsum  Company  v.  Lake  Shore  & 
Michigan  Southern  Railway  Company.* 

Decided,  April  27,  1917. 

Explosive  Substances — Accidental  Explosion  of  Dynamite — In  an  Enter^ 
prise  Where  it  is  Used  Regularly — Liability  Must  be  Based  on 
Evidence  of  Negligence — Measure  of  Damages  to  Property  In- 
jured— Use  as  Evidence  of  Answers  to  Interrogatories — Interest  on 
Judgment — CJiarge  of  Court. 

1.  A  company  engaged  in  mining  gypsum  in  which  business  it  uses 

large  quantities  of  dynamite  is  not  liable  fof  damages  caused  by 
the  explosion  of  a  quantity  sufficient  for  its  use  for  the  day  while 
being  prepared  for  such  use  in  a  thaw  house,  in  the  absence  of 
evidence  of  negligence. 

2.  It  is  error  in  such  case  to  refuse  to  instruct  the  jury  that  if  the 

explosion  was  the  result  of  pure  accident  and  without  fault  on 
'    the  part  of  anybody  the  verdict  must  be  for  the  defendant. 

3.  The  measure  of  damages  where  railroad  cars  are  injured  by  an 

explosion  is  not  the  amount  expended  in  repairs,  but  the  differ- 
ence between  the  value  of  the  cars  immediately  before  the  dam- 
age and  their  value  immediately  thereafter. 

4.  By  virtue  of  the  provisions  of  Section  11350,  G.  C,  a  party  answer- 

ing interrogatories  annexed  to  a  pleading  may  introduce  his  own 
answers  in  evidence,  so  far  as  they  are  responsive  to  the  questions 
propounded,  and  contain  competent  testimony  on  the  issues  joined. 
6.  In  cases  where  a  verdict  is  returned  but  judgment  is  not  rendered 
thereon  until  a  subsequent  term  of  court,  the  judgment  should 
provide  for  interest  from  the  first  day  of  the  term  at  which  the 
verdict  was  returned,  unless  the  action  was  brought  during  that 
term,  in  which  event  the  judgment  should  draw  interest  from 
the  date  the  verdict  was  returned. 

True  &  Crawford,  for  plaintiff  in  error. 
Graves,  Stahl  dk  Duff,  contra. 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  July  3,  1917. 


482  COURT  OP  APPEALS. 


Gypsum  Co.  v.  Railway.  [Vol.  27  (N.S.) 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

The  American  Gypsum  Company  is  engaged  in  the  mining  of 
gypsum  and  the  preparation,  storage  and  shipment  of  gypsum 
products  in  this  county,  and  was  defendant  in  the  court  of  com- 
mon pleas  in  an  action  brought  to  recover  damages  for  the  de- 
struction and  injury  of  certain  cars  owned  by  and  in  the  custody 
of  the  Lake  Shore  &  Michigan  Southern  Railway  Company. 
These  cars,  on  March  22,  1911,  were  on  a  side-track  extending 
along  and  over  the  property  of  the  gypsum  company  and  were 
on  that  date  damaged  by  an  explosion  of  dynamite  situated  in 
a  small  shanty  called  a  thaw  house,  owned  and  used  by  the  gyp- 
sum  company. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
railroad  company  in  the  amount  of  $964.67,  and  to  reverse  the 
judgment  so  rendered  this  proceeding  in  error  is  brought  in 
this  court. 

The  record  discloses  that  in  the  manufacture  of  gypsum  prod- 
ucts the  gypsum  company  uses  large  quantities  of  dynamite, 
purchasing  the  same  by  the  car-load  containing  some  eighteen 
thousand  pounds,  and  that  the  explosive  so  purchased  is  stored 
in  a  magazine  on  the  premises  of  the  company  located  approxi- 
mately two  thousand  feet  from  the  thaw  house,  which  thaw  house 
is  near  the  track  of  the  railroad  company.  The  storage  maga- 
zine itself  did  not  explode,  but  the  damage  was  caused  from  an  ex- 
plosion in  this  small  structure  used  for  thawing  the  djmamite. 
The  evidence  is  not  clear  as  to  whether  any  other  structures 
were  in  the  immediate  vicinity  of  the  place  where  this  thaw 
house  was  erected. 

The  testimony  indicates  that  dynamite  freezes  at  a  tempera- 
ture of  forty  to  fifty  degrees  Fahrenheit,  and  the  practice  of  the 
company  was  to  remove  from  the  magazine  to  the  thaw  house  a 
box  of  dynamite  containing  fifty  pounds,  so  that  the  same  might 
be  thawed  and  made  ready  for  use  by  the  company  during  the 
day  or  night  that  it  was  so  removed.  The  company  used  in  its 
business  two  shifts  of  workmen,  and  this  dynamite  had  been  re- 
moved a  few  hours  before  the  explosion  and  placed  in  this  build- 
ing for  the  purpose  indicated.    In  the  morning  the  practice  was 
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to  bring  in  what  dynamite  was  necessary  for  use  during  the  day 
shift,  and  then  again  in  the  evening  another  quantity  was  brought 
in  suflSeient  for  use  by  the  night  shift.  The  thaw  house  was 
about  six  feet  by  eight  and  approximately  six  feet  in  height. 
It  had  galvanized  siding  and  the  roof  was  made  of  roof  boards 
covered  also  with  galvanized  siding.  Inside  this  building  was 
a  steam  radiator  used  for  the  purpose  of  thawing  the  dynamite, 
the  steam  pipe  coming  from  the  boiler  house  two  hundred  feet 
distant.  In  front  of  the  radiator  was  a  wire  cloth  extending 
from  the  floor  to  the  ceiling  so  as  to  prevent  any  dynamite  com- 
ing in  contact  with  the  radiator.  The  practice  was  that  after 
the  dynamite  had  become  suflSciently  thawed  it  was  carried  away 
by  the  shot  firers  to  the  mine  and  there  used. 

So  far  as  the  record  discloses,  the  cause  of  the  explosion  was 
unknown,  and  the  vital  question  arising  is  whether  liability  ex- 
ists on  the  part  of  the  gypsum  company  under  the  circumstances 
stated  and  in  the  absence  of  negligence. 

All  the  dynamite  used  by  the  company  was  shipped  in  over 
the  tracks  and  along  the  siding  of  the  railroad  company  and 
from  there  hauled  to  the  storehouse  from  which  it  was  removed 
as  needed  in  the  operation  of  the  company's  business  to  the  thaw 
house  and  from  thence  to  the  mine. 

The  trial  judge  charged  the  jury  following  the  lines  indicated 
by  the  language  of  the  Supreme  Court  in  Bradford  Glycerine 
Co.  v.  Si.  Marys  Woolen  Mfg.  Co.,  60  0.  S.,  560,  that  '*the  per- 
son who  for  his  own  purpose  brings  on  his  lands  and  collects 
and  keeps  there  anything  likely  to  do  mischief,  which  includes 
nitroglycerine  or  dynamite,  if  it  escapes  or  explodes,  must  keep 
it  there  at  his  peril,  and  when  he  does  so  he  is  prima  facie  an- 
swerable for  all  the  damage  that  is  the  natural  result  of  the  ex- 
plosion." He  further  stated  to  the  jury  in  that  connection  that 
the  defendant  could  excuse  itself  only  by  showing  that  the  ex- 
plosion was  due  to  the  plaintiff's  fault,  and  that  it  has  used 
ordinary  care  in  the  handling  and  use  of  the  dayigerous  matter^ 
or  the  act  of  God.  Of  course,  the  latter  part  of  the  charge  men- 
tioned is  clearly  wrong  in  that  if  it  appeared  that  the  explosion 
was  due  to  plaintiff's  fault,  the  defendant  need  not  in  additiou 
show  that  it  used  ordinary  care  in  the  handling  and  us^  of  tM 
dynamite. 
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This  criticism,  however,  does  not  dispose  of  the  vital  question 
involved  in  this  case,  and  that  is,  whether  the  rule  of  liability 
for  the  explosion  of  nitroglycerine  announced  in  the  decision  of 
the  Supreme  Court  to  which  reference  has  been  made  is  appli- 
cable to  the  explosion  of  dynamite  under  the  facts  shown  in  this 
record.  In  the  Bradford  Glycerine  Company  case  there  were  at 
the  storage  magazine,  including  the  quantity  being  placed  there- 
in, more  than  seven  hundred  and  fifty  quarts  of  nitroglycerine, 
and  the  building  was  used,  as  its  name  indicates,  for  a  place  of 
storage.  In  the  case  now  under  consideration  the  explosive  was 
dynamite,  the  evidence  showing  the  explosive  ingredient  in  which 
is  nitroglycerine,  and  that  the  strength  of  the  dynamite  used 
by  this  company  was  only  twenty  per  cent.  It  further  appears 
that  in  the  manufacture  of  dynamite  when  carefully  and  prop- 
erly prepared,  it  is  much  less  liable  to  explode  from  accidental 
causes  than  is  nitroglycerine,  which  is  in  a  liquid  form  while 
the  dynamite  is  a  solid.  Furthermore,  the  amount  of  the  ex- 
plosive was  only  fifty  pounds  or  a  little  more,  and  if  we  compute 
only  the  weight  of  the  explosive  ingredient  it  would  be  a  little 
more  than  ten  pounds;  and  the  evidence  introduced  tends  to 
show  that  the  amount  of  explosive  in  the  thaw  house  at  any  one 
time  was  only  that  which  would  be  reasonably  suflScient  for  use 
in  the  operation  of  the  mines  for  a  portion  of  one  day  and  for 
the  reasonable  conduct  of  the  defendant's  business.  The  record 
discloses  that,  although  the  company  in  the  conduct  of  its  busi- 
ness at  this  place  has  used  over  one  hundred  cars  of  dynamite 
of  eighteen  thousand  pounds  each,  it  has  never  heretofore  had 
an  accidental  explosion. 

Under  these  circumstances,  and  after  a  painstaking  investiga- 
tion of  the  authorities,  this  court  is  not  able  to  apply  to  this  case 
a  rule  that  would  hold  the  gypsum  company  liable  without  evi- 
dence showing  negligence  on  its  part.  The  Supreme  Court  said 
in  the  Bradford  Glycerine  Company  case,  already  cited,  that 
nitroglycerine  was  recognized  as  a  constant  menace  to  the  prop- 
erty in  its  vicinity.  The  evidence  in  the  case  we  have  under 
consideration  would  scarcely  authorize  the  conclusion  as  to  dyna- 
mite. At  any  rate  it  would  go  no  further  than  raise  a  question 
for  submission  to  the  jury,  under  proper  instructions,  whether 
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the  practices  of  the  company  in  thawing  and  handling  of  the 
dynamite  were  such  as  to  constitute  a  constant  menace  to  prop- 
erty. 

The  question  was  under  consideration  by  the  Supreme  Court 
in  Louden  v.  Cincinnati  et  al,  90  0.  S.,  144,  which  was  a  case  to 
recover  damages  resulting  from  the  use  of  explosives  in  blasting. 
In  that  case  the  Supreme  Court,  speaking  through  Donahue,  J., 
use  this  language: 

**The  question  presented  is  whether  the  owner  of  property 
may  make  use  of  high  explosives  on  his  own  premises  in  the  ac- 
complishment of  a  lawful  purpose,  provided  he  uses  due  care, 
notwithstanding  the  necessary,  natural  or  probable  result  thereof 
is  to  injure  or  destroy  adjacent  property." 

The  rule  indicated  by  the  question  propounded  is  an  aid  in 
determining  whether  the  use  of  dynamite  in  the  case  at  bar,  in 
the  exercise  of  due  care,  was  such  as  to  necessarily,  naturally 
or  probably  result  in  the  destruction  or  injury  of  adjacent  prop- 
erty, and  to  be  a  constant  menace  thereto.  It  surely  can  not 
be  stated,  as  a  matter  of  law,  that  the  handling  of  dynamite,  un- 
der the  circumstances  disclosed,  would  come  within  the  condem- 
nation of  the  court  as  indicated  in  the  two  cases  cited,  but  rather 
that  its  handling,  as  disclosed  by  the  evidence,  would  raise  a 
question  of  fact  to  be  determined  by  the  jury.  In  view  of  the 
very  general  use  of  dynamite  as  a  commercial  product,  we  are 
unable  to  apply,  under  all  the  circumstances,  the  rule  announced 
by  the  Supreme  Court  in  the  Bradford  case  as  applicable  to 
nitroglycerine.  One  of  the  purposes  in  the  manufacture  of 
dynamite  is  to  render  the  nitroglycerine  used  therein  safer  to 
handle,  as  well  as  more  convenient,  and  in  the  accomplishment  of 
that  purpose  various  percentages  of  nitroglycerine  are  used  in 
dynamite ;  but  it  will  not  do  to  say  that  because  nitroglycerine 
in  its  liquid  form  is  highly  dangerous  and  a  constant  menace 
to  adjacent  property,  that  all  grades  of  dynamite,  no  matter 
how  small  the  percentage  of  nitroglycerine  therein,  come  within 
the  language  used  by  the  Supreme  Court  in  the  case  to  which 
reference  has  been  made.  One  of  the  prime  objects  for  manu- 
facturing dynamite  is  to  provide  a  less  dangerous  explosive  than 
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Ditroglycerine,  and  to  further  that  purpose  nitroglycerine  is 
mixed  with  some  solid  and  absorbent  inert  substance  such  as  saw- 
dust, wood  fiber,  charcoal  or  a  silicious  earth,  as  is  stated  in  the 
Encyclopedia  Britannica.  In  defining  the  qualities  of  dyna- 
mite the  Century  Dictionary  says  that  * '  The  object  of  the  mix- 
ture is  to  diminish  the  sensitiveness  of  nitroglycerine  to  slight 
shock,  and  so  to  facilitate  its  carriage  without  impairing  its 
explosive  quality." 

In  a  case  where  the  evidence  is  such  as  is  contained  in  the 
record  under  review  it  must  be  left  to  the  jury,  under  appropri- 
ate instructions,  as  to  the  liability  of  the  company,  and  in  de- 
termining this  question  the  location  and  method  of  construction 
of  the  thaw  house,  the  quantity  of  dynamite  placed  therein,  the 
means  employed  to  accomplish  the  thawing,  and  all  other  facts 
and  circumstances  bearing  on  the  question  of  care  or  the  want 
thereof  by  the  company  should  be  considered. 

The  most  recent  and  exhaustive  discussion  which  we  have  seen 
of  the  questions  involved  in  this  case  may  be  found  in  11  Ruling 
Case  Law,  beginning  at  page  651.  An  interesting  case,  fully 
annotated,  shedding  light  on  these  questions  is  Henderson  v, 
Sullivan,  16  L.  R.  A.  (N.  S.),  691,  159  Fed.,  46.  A  case  involv- 
ing  a  kindred  question  was  carefully  considered  by  the  Supreme 
Court  of  Alabama  and  is  entitled  Whaley  v.  Sloss-Sheffield  Steel 
&  Iron  Co.,  51  Southern,  419,  164  Ala.,  216. 

See  also  Barnes  v.  Zettlemoyer,  25  Texas  Civil  Appeals,  468, 
62  S.  W.,  Ill ;  Derry  Coal  &  Coke  Co.  v.  Kerbangh,  222  Pa.  St., 
448,  71  Atl.,  915;  Mayer  v.  Brudno,  16  C.C.(N.S.),  102. 

In  view  of  these  authorities  the  language  of  the  trial  judge 
on  the  subject  of  liability  constitutes  prejudicial  error. 

On  this  same  subject  the  gypsum  company  asked  the  trial 
judge  to  instruct  the  jury  before  argument,  that  if  they  found 
the  explosion  was  the  result  of  pure  accident  and  without  fault 
on  the  part  of  anybody,  the  verdict  must  be  for  the  defendant. 
The  court  refused  to  so  instruct  the  jury  and  in  so  doing  com- 
mitted prejudicial  error. 

The  evidence  introduced  on  the  subject  of  damages  related 
solely  to  the  amount  paid  for  repairs  on  the  cars.  The  true 
measure  of  damages  would  not  ner»essarily  be  the  amount  paid 
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for  repairs,  but  would  be  the  diflference  between  the  value  of  the 
cars  immediately  before  the  damage  and  their  value  immediately 
thereafter.  The  reasonable  cost  of  repairs  may  often  shed  light 
upon  the  extent  of  the  damage  and  thus  be  competent  evidence, 
but  it  is  only  competent  as  tending  to  show  the  diflference  in 
value  of  the  cars  before  and  after  the  explosion.  It  is  manifest 
that  in  some  cases  cars  after  being  thoroughly  repaired  might 
be  less  valuable  or  they  might  be  more  valuable  than  before 
they  suffered  damage,  and  this  clearly  shows  that  the  reasonable 
value  of  the  repairs  may  not  indicate  the  actual  damage.  The 
charge  of  the  court  does  not  touch  the  subject  of  damages,  but 
on  a  retrial  of  the  case  the  rule  indicated,  that  the  true  measure 
of  damages  is  the  difference  in  the  value  of  the  cars  before  and 
after  the  explosion,  should  be  adopted. 

The  answer  filed  by  the  gypsum  company  contains  various 
interrogatories  to  be  answered  by  the  milroad  company.  These 
interrogatories  were  answered  in  writing  by  that  company  under 
oath,  and  the  paper  containing  the  answers  filed  in  court.  On 
the  trial  of  the  case  the  railroad  company  offered  in  evidence  its 
own  answers  to  the  interrogatories,  and  these  were  received,  over 
the  objection  and  exception  of  the  gypsum  company,  except  as 
to  number  two,  which  answer  involves  a  conclusion.  The  General 
Code  provides  in  Section  11350  that  such  answers,  so  far  as  they 
contain  competent  testimony  on  the  issues,  may  be  used  by  either 
party.  The  plain  language  of  this  section  authorized  the  rail- 
road company  to  introduce  these  answers  as  a  part  of  the  testi- 
mony in  the  case,  in  so  far  as  the  answers  did  not  go  beyond  the 
interrogatories  propounded.  In  the  judgment  of  this  court 
the  answers  were  properly  received  except  the  latter  portion  of 
the  answer  to  interrogatory  number  four,  which  answer  contains 
matter  not  called  for  by  any  interrogatory. 

The  verdict  was  returned  at  one  term  of  court  and  the  judg- 
ment thereon  not  rendered  until  a  later  term,  the  trial  court  re- 
fusing to  provide  in  the  judgment  as  rendered  that  interest 
should  be  computed  from  the  first  day  of  the  term  at  which  the 
verdict  was  returned.  This  constitutes  error  to  the  prejudice  of 
the  railroad  company,  which  has  filed  a  cross-petition  in  error 
in  this  case.    In  cases  where  judgment  is  not  rendered  at  the 
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same  term  as  the  verdict  is  returned,  the  judgment  creditor  is 
not,  by  the  delay  of  the  court  in  rendering  judgment,  to  be  de- 
prived of  his  right  to  interest  and  the  judgment  should,  there- 
fore, provide  for  interest  from  the  first  day  of  the  term  at 
which  the  verdict  was  returned,  unless  the  action  was  brought 
during  that  term,  in  which  event  interest  would  be  computed 
from  the  return  of  the  verdict. 

The  petition  filed  in  the  common  pleas  court  claims  interest 
from  the  date  of  the  damage  to  plaintiff's  property.  In  a  case 
resulting  in  damage  to  personal  property  where  the  plaintiff  is 
found  entitled  to  recover,  he  is  also  entitled  to  interest  to  be 
computed  from  the  date  he  suffers  the  damage.  In  personal 
injury  cases,  as  this  court  has  heretofore  announced,  interest  is 
not  properly  allowed  as  such,  but  even  in  cases  of  that  kind  the 
lapse  of  time  may  be  taken  into  consideration  in  assessing  the 
damages  to  be  awarded. 

The  judgment  will  be  reversed  and  the  cause  remanded  for 
new  trial. 


Chittenden,  J.,  and  Kinkade,  J.,  concur. 


APPLICATION  or  THE  STATUTE  OP  LIMITATIONS  TO  A 

JUDGMENT  IN  PORECLOSURE. 

Court  of  Appeals  for  Portage  County. 

IVIary  J.  Weenick  et  al  v.  M.  C.  Sluts. 

Decided,  September  21,  1917. 

Foreclosure — Decree  for,  Has  Attributes  of  a  Judgment — Action  MtHn- 
tainable  Within  Twenty-One  Tears. 

Where  in  an  action  to  foreclose  a  mortgage  a  decree  is  entered  ordering 
that  the  mortgage  be  foreclosed,  liens  marshaled,  priorities  fixed, 
the  amount  due  determined,  the  mortgage  premises  sold,  the  pro- 
ceeds applied  to  payment  of  the  indebtedness  and  execution  awarded 
for  the  balance  due,  such  decree  is  in  effect  and  has  all  the  attributes 
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of  a  judgment  upon  which  action  may  be  maintained  at  any  time 
within  twenty-one  years  from  the  date  it  became  dormant. 

A,  8.  Cole,  for  plaintiff  in  error. 

W.  E,  Holden  and  H.  B,  Loomis,  contra. 

Parr,  J. 

This  is  an  error  proceeding  prosecuted  in  this  court  from 
the  judgment  of  the  court  of  common  pleas  of  this  county. 

On  or  about  the day  of A.  D. 

1894,  Ranson  H.  Clark,  as  plaintiff,  filed  his  petition  in  the  Court 
of  Common  Pleas  of  Portage  County  against  Mary  J.  Purring- 
ton,  now  Weenick,  and  others  for  the  foreclosure  of  a  certain 
mortgage.  On  October  10,  1894,  a  decree  was  duly  entered  find- 
ing the  amount  of  $1,441.44  due ;  a  sale  of  the  mortgaged  prem- 
ises was  ordered,  sale  made,  the  proceeds  applied  to  the  payment 
of  said  claim,  leaving  a  balance  of  $684.56,  unpaid,  and  execu- 
tion as  at  law  was  awarded  for  said  balance,  which  execution  was 
issued  on  October  13,  1896,  and  returned  wholly  unsatisfied ;  on 
September  9,  1897,  said  balance  of  $684.56  was  by  Ranson  H. 
Clark  duly  assigned  to  M.  C.  Sluts,  the  defendant  in  error  here, 
who  on  August  3,  1916,  filed  a  petition  in  the  court  below  for 
revivor  of  judgment  under  favor  of  Section  11645,  General  Code. 
To  this  petition  an  answer  was  filed  raising  the  issue  of  the  bar 
of  the  statute  of  limitations  of  both  ten  and  fifteen  years  under 
favor  of  Sections  11227  and  11221,  General  Code,  and  denying 
that  any  judgment  had  been  rendered  in  said  original  action  in 
foreclosure.  In  said  action  for  revivor,  a  judgment  was  entered 
for  plaintiff  from  which  error  is  prosecuted  in  this  court. 

The  prayer  of  the  petition  for  foreclosure  reads  as  follows  : 

''This  plaintiff  therefore  prays  that  his  said  mortgage  may 
be  foreclosed,  that  the  liens  on  said  realty  may  be  marshalled 
and  adjusted  and  his  .declared  prior,  superior  and  paramount 
to  all  other  liens  and  claims;  that  the  amount  due  him  may  be 
determined  and  a  decree  entered  therefor ;  that  said  realty  may 
be  ordered  sold,  free  from  the  claims  and  liens  of  all  parties 
herein  and  the  proceeds  applied  on  this  decree;  and  that  he 
may  have  such  other  and  further  order,  judgment  and  decree  as 
equity  permits  and  such  complete,  general  and  alternative  re- 
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lief  as  the  nature  of  his  ease  requires  against  each  of  defendants 
including  execution  for  any  balance  remaining  unpaid  after  ex- 
hausting the  property." 

The  decree  entered  on  October  10,  1894,  found  the  amount 
due,  directed  the  foreclosure  of  the  mortgage  lien  and  in  con- 
clusion awarded  execution  as  follows: 

'*It  is  further  ordered  that  the  plaintiff  have  execution  as 
at  law  against  the  goods  and  chattels,  land  and  tenements  of  the 
said  Isabella  J\L  Bullock  Snyder  and  Mary  J.  Purrington  for 
any  balance  remaining  unpaid  on  this  decree  after  exhausting 
the  property." 

It  is  urged  by  plaintiff  in  error  that  .the  above  entry  in  said 
foreclosure  proceeding  was  not,  in  effect,  a  judgment,  but  only 
a  decree  in  equity  and  was  therefore  barred  by  the  statute  of 
limitations  in  ten  years  by  the  provisions  of  Section  11227,  Gen- 
eral Code,  or  at  most  in  fifteen  years  by  the  terms  of  Section 
11221,  General  Code,  and  that  it  was  not  subject  to  the  limitation 
of  twenty-one  years  as  to  judgments  under  favor  of  Section 
11648,  General  Code. 

Wso  said  decree  in  effect  a  judgment  as  defined  by  Section 
115a2,  General  Code,  which  provides  in  part  as  follows: 

**  Section  11582.  A  judgment  is  the  final  determination  of 
the  rights  of  the  parties  in  an  action."    •     •     • 

The  prayer  of  the  petition  in  foreclosure  was  that  the  mort- 
gage be  foreclosed,  the  liens  marshalled,  their  priority  fixed,  the 
amount  due  determined  and  a  decree  entered  therefor,  the  mort- 
gaged premises  sold,  the  proceeds  applied  to  the  payment  of  the 
mortgage  indebtedness  and  such  other  and  further  order,  judg- 
ment and  decree  as  equity  permits  and  such  complete  general 
and  alternative  relief  as  the  nature  of  the  case  required  includ- 
ing execution  for  any  balance  remaining  unpaid  after  exhausting 
the  property;  all  of  which  was  granted  and  said  decree  also 
provided  that  plaintiff  have  execution  as  at  law  for  any  balance 
remaini;ig  unpaid.  This  was  a  full  and  complete  determintion 
of  the  rights  of  the  parties  and  it  was  final.    What  else  was  there 
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to  determine  or  to  be  done  in  said  proceeding  between  the^  par- 
ties? Their  rights  and  all  of  them  were  fixed  and  finally  settled 
so  far  as  that  action  was  concerned,  except  execution  be  issued. 
It  is  urged,  however,  that  said  decree  was  not  in  effect  a  judg- 
ment in  view  of  the  holding  in  Doyle  v.  West,  60  Ohio  St.,  438, 
the  first  and  second  paragraphs  of  the  syllabus  of  which  read 
as  follows: 

**1.  In  a  suit  to  foreclose  a  mortgage,  there  was  a  finding 
of  the  amount  due  and  the  usual  order  of  sale,  if  not  paid  in 
a  certain  time  named.  There  was  no  prayer  for  a  judgment,  and 
none  was  rendered,  and  no  order  for  an  execution  for  any  bal- 
ance that  might  remain  after  applying  the  proceeds.  A  sale 
was  made  and,  after  applying  the  proceeds,  a  balance  of  $102.21 
remained.  Held,  That  an  action  can  be  maintained  on  the  find- 
ing for  the  recovery  of  this  balance  as  a  debt,  evidenced  by 
record. 

**2.  The  statute  of  limitations  was  raised  by  demurrer;  and 
it  appearing  from  the  petition  that  more  than  seventeen  years 
had  elapsed  from  the  application  of  the  proceeds,  and  no  inter- 
mediate payments  having  been  made.  Held,  That  under  our  stat- 
ute of  limitations,  the  action  is  barred. 


}j 


The  facts  in  the  foregoing  case  are  very  similar  to  those 
in  the  case  at  bar.  Like  the  instant  case  it  was  an  action  to 
foreclose  a  mortgage  lien,  but  no  judgment  was  sought  and  none 
rendered ;  there  was  no  award  of  execution  for  any  balance  re- 
maining unsatisfied.  Therefore  there  remained  nothing  further 
for  the  court  to  do,  and  this  is  one  distinguishing  feature  in 
the  case  at  bar,  and  so  was  the  case  of  Doyle  v.  West,  supra,  dis- 
tinguished in  the  latter  case  of  Graham  v.  Simon,  76  Ohio  St.,  77, 
the  syllabus  of  which  reads  as  follows : 


t  i 


An  action  upon  a  judgment  of  a  court  of  this  state  may 
be  brought  at  any  time  within  twenty-one  years.  Tyler's  Execu- 
tors v.  Winslow,  15  Ohio  St.,  364,  followed ;  Doyle  v.  West,  60 
Ohio  St.,  438,  distinguished.'' 

It  will  be  observed  that  in  the  case  of  Oraham  v.  Simon, 
supra,  the  court  elects  to  follow  the  early  case  of  Tyler's  Excrs. 
V.  Winslow,  15  Ohio  St.,  364,  which  had  long  been  the  control- 
ling authority  in  this  jurisdiction  and  in  distinguishing  said  case 
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of  Doyle  v.  West,  Shauck,  C.  J.,  observes  in  Graham  v.  Simon, 
supra,  page  81,  as  follows: 

'*In  the  suit  to  foreclose  no  personal  judgment  had  been 
sought  in  the  petition,  nor  was  any  rendered,  nor  was  there  even 
an  award  of  execution  for  the  satisfaction  of  any  balance  which 
might  remain  unpaid  after  applying  the  proceeds  of  sale." 

It  is  then  further  observed  that  the  action  in  the  case  of 
Doyle  V.  West  was  for  the  recovery  of  a  balance  of  the  amount 
which  the  court  had  found  to  be  the  indebtedness,  the  finding 
having  been  made  as  the  predicate  of  the  decree  of  foreclosure  to 
subject  the  mortgaged  property,  and  then  it  is  stated : 

**And  not  affording  to  the  creditor  any  executory  remedy 
against  the  general  property  of  the  debtor." 

But  such  is  not  the  case  at  bar,  because  the  court  awarded 
an  executory  remedy  by  way  of  execution,  and  this  clearly  dis^ 
tinguishes  the  instant  case  from  that  of  the  above  case  of  Doyle 
v.  West.  It  is  true  that  in  the  above  case  of  Graham  v.  Simon, 
the  action  was  based  upon  a  judgment  and  there  was  no  dispute 
as  to  the  form  and  which  carried  with  it  the  executory  remedy ; 
likewise  in  the  case  at  bar  the  same  remedy  was  awarded,  giving 
it  at  once  the  force  and  effect  of  a  judgment  and  distinguishing 
it  from  the  case  of  Doyle  v.  West.  Therefore,  the  decree  entered, 
in  the  case  at  bar  had  all  the  attributes  of  a  judgment.  It 
found  the  amount  due  and  supplied  as  above  observed  the  execu- 
tory remedy  to  satisfy  the  same.  It  is  conceded  that  if  said 
decree  is  in  fact  a  judgment  that  the  execution  issued  on  Octo- 
ber 13,  1896,  saved  it  from  the  operation  of  the  statute  of  limi- 
tations of  twenty-one  years  as  provided  in  said  Section  11648, 
General  Code. 

It  must  be  held,  therefore,  in  view  of  the  foregoing  that  said 
decree  was  in  effect  and  in  fact  a  judgment,  and  that  the  pres- 
ent action  to  revive  the  same  is  not  barred  by  the  statute  of  limi- 
tations, and  the  judgment  of  the  court  below  is  afiSrmed. 

Pollock,  J.,  and  Metcalfe,  J.,  concur. 
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GOOD  FAITH  ON  TH£  PART  OF  PRINCPAL  TOWARD  THE 

SURETY  FOK  HIS  AGENT. 

Court  of  Appeals  for  Lucas  County. 

Horatio  N.  Jex  and  Adelaide  M.  Jex  v.  Jewel  Tea  Co.,  Inc. 

Decided,  June  27,  1917. 

Surety  for  Agent — Where  the  Ouaranty  is  Continuing — Vot  lAabXe  for 
Embezzelmenta  of  Which  the  Employer  Had  Knowledge. 

An  employer  who  holds  a  continuing  guaranty  signed  by  sureties  to 
secure  the  faithful  performance  of  the  duties  of  his  agent,  and 
acquires  knowledge  that  his  agent  is  embezzling  funds  collected 
for  the  employer  and  conceals  the  information  from  the  sureties, 
can  not  hold  them  liable  on  the  guaranty  for  funds  received  and 
misappropriated  by  the  agent  after  the  employer  had  knowledge  of 
his  guilty  conduct. 

L.  M,  Murphy  and  A,  J.  Croll,  for  plaintiffs  in  error. 
Smith,  Baker,  Effler  &  Allen,  contra. 

BiCHARDS,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiiTs  in  error  became  sureties  in  1910  on  a  bond  in  the 
amount  of  five  hundred  dollars  given  to  guaranty  the  faithful 
performance  of  the  duties  of  one  Walter  Frank  Dieterle  who 
was  an  employe  of  the  Jewel  Tea  Company.  Among  the  duties 
which  devolved  upon  the  employe  was  the  collection  of  money 
from  customers,  aggregating  twenty-five  to  seventy-five  dollars 
per  day,  and  making  a  daily  report  of  such  collections  and  turn- 
ing in  the  funds  so  received  by  him. 

The  employe  having  converted  to  his  own  use  apd. embezzled 
large  sums  of  money  aggregating  more  than  sixteen  hundred 
dollars,  an  action  was  brought  against  the  sureties  on  the  bond  to 
recover  the  amount  thereof.  On  the  trial  of  the  case  in  the  court 
of  common  pleas  a  verdict  was  directed  for  the  plaintiff,  at  the 
close  of  all  the  evidence,  for  the  amount  of  the  bond.  Error  is 
prosecuted  to  this  court,  the  errors  relied  on  being  the  introduc- 
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tion  of  incompetent  evidence  and  the  action  of  the  court  in  di- 
recting the  verdict. 

One  of  the  exhibits  which  was  offered  in  evidence  was  mani- 
festly not  admissible,  but  no  exception  was  taken  to  its  admission 
and  the  action  of  the  court,  therefore,  can  not  be  relied  on  as 
error  in  this  court. 

The  important  question  for  determination  in  this  case  is 
whether  the  trial  court  was  authorized  to  direct  a  verdict  in 
favor  of  the  plaintiff.  Evidence  was  offered  tending  to  show  that 
in  1910  or  1911  the  agent  Dieterle  had  received  and  appropriated 
to  his  own  use  from  two  hundred  and  fifty  to  three  hundred  dol- 
lars of  his  employer's  money.  Captain  Jex,  one  of  the  bonds- 
men, had  no  knowledge  whatever  of  this  condition  of  affairs,  but 
it  was  known  to  the  employer.  The  amount  of  that  defalcation 
was  subsequently  nmde  good  by  the  employe,  Dieterle.  The 
evidence  tends  to  show  that  in  1912  Dieterle  again  misappro- 
priated funds  of  his  employer,  but  on  this  occasion  the  facts  were 
communicated  to  Captain  Jex  but  were  not  known  to  the  com- 
pany. In  the  years  1913  and  1915  the  amounts  embezzled  in- 
creased very  largely  and  late  in  the  year  1915  the  employer,  be- 
coming aware  of  the  situation,  caused  the  arrest  of  Dieterle  and 
he  was  tried  and  convicted  of  embezzlement.  It  notified  the 
two  sureties  of  the  defalcation  in  1915  and  subsequently  brought 
this  action  on  the  bond. 

It  is  urged  by  the  sureties  as  a  defense  that  the  company 
fraudulently  concealed  the  information  which  it  had  as  to  the 
defalcations  of  Dieterle,  and  that  by  reason  of  such  action  of 
the  employer  the  sureties  are  released  from  the  indemnifying 
bond.  The  evidence  contained  in  the  bill  of  exceptions  is  not 
very  clear  nor  explicit  as  to  precisely  the  time  when  these  various 
defalcations  occurred,  nor  as  to  the  precise  amounts  thereof,  ex- 
cept that  it  appears  that  the  amount  which  he  had  misappro- 
priated and  which  remained  unpaid  in  November,  1915,  was  $1,- 
645. 

The  sureties  on  the  indemnifying  bond  were  entitled  to  the  ex- 
ercise of  the  utmost  good  faith  on  the  part  of  the  employer  of 
Dieterle,  and  if  such  good  faith  was  not  exercised  we  apprehend 
the  true  rule  of  law  is  that  the  sureties  would  be  discharged.; 
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The  law  applicable  to  siich  cases  is  stated  in  2  Brandt  on  Surety- 
ship and  Guaranty  (2d  Ed.),  Sections  423  and  424,  to  be  that 
where  there  is  a  continuing  guaranty  for  the  honesty  of  a  servant, 
if  a  master  discovers  that  the  servant  has  been  guilty  of  dishon- 
esty in  the  course  of  the  service  and  continues  him  in  such  service 
without  the  knowledge  of  the  guarantor,  the  guarantor  is  re- 
leased from  the  liability  to  make  good  any  loss  which  may  arise 
from  the  dishonesty  of  the  servant  during  the  subsequent  serv- 
ice, and  the  employer  is  held  to  impliedly  stipulate  that  he  will 
not  knowingly  retain  the  employe  in  his  service  after  a  breach 
of  the  guaranty  justifying  his  discharge  and  if  he  does  do  so, 
without  the  knowledge  or  consent  of  the  surety,  the  surety  will 
be  exonerated.  The  learned  author  states  in  the  first  section 
cited  that  if  the  dishonesty  had  existed  before  the  surety  became 
bound  and  the  master  had  concealed  it,  the  surety  would  not  have 
been  liable,  and  that  the  cases  are  the  same  in  principle. 

To  the  same  effect  is  Estate  of  Michael  Rapp  v.  Phoenix  In- 
surance Co.,  113  111.,  390;  DeVbridge  et  al  v.  Lake,  H,  P.  &  C.  B, 
&  L,  Assn.,  82  111.  App.  Court  Rep.,  388 ;  Roberts  et  al  v.  Dono- 
van et  al,  70  Cal.,  108. 

The  case  of  Watertown  Fire  Insurance  Co,  v.  Simmons  et  al, 
131  Mass.,  85,  has  been  thought  by  some  authorities  to  lay  down 
a  different  rule,  but  a  careful  examination  of  that  case  will  show 
that  the  court  held  that,  however  irregular  or  negligent  the 
agent  had  been,  he  was  not  guilty  of  any  defalcation  or  other 
dishonest  or  fraudulent  conduct,  and  by  reason  thereof  no  duty 
rested  on  the  creditor  to  use  active  diligence  to  protect  the  sure- 
ties, and  that  they  were  not  discharged.  A  fair  implication  to 
be  drawn  from  the  opinion  of  the  court  in  the  case  just  cited  leads 
to  the  conclusion  that  the  Massachusette  court  would  have  held, 
if  they  had  found  that  the  agent  was  guilty  of  fraudulent  or 
criminal  conduct  and  that  this  fact  was  known  to  the  employer 
and  concealed  by  it  from  the  sureties,  that  the  sureties  would 
have  been  discharged. 

It  has  been  held  in  Ohio  in  Dinsmore,  Trustee,  v.  Tidhall,  34 
O.  S.,  411,  that  if  an  employpr  obtain  security  for  the  faithful 
performance  of  the  duties  of  an  acrent,  knowing  at  the  time  that 
such  agent  is  a  defaulter,  and  fail  to  disclose  the  fact  to  the 
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surety,  thereby  inducing  the  surety  to  execute  the  bond  of  in- 
demnity, then  such  employer  can  not  recover  of  the  surety. 

See,  also,  Smith  v.  Josselyn,  40  0.  S.,  409.  In  this  latter  case 
the  trial  court  had  directed  a  verdict  for  the  plaintiff  against  the 
sureties  after  there  had  been  some  evidence  tending  to  show  that 
the  agent  had  been  guilty  of  culpable  carelessness  while  in  the 
employment  of  the  plaintiff  and  before  the  giving  of  the  bond 
sued  upon,  and  that  the  plaintiff  had  knowledge  of  this  conduct 
and  had  failed  to  communicate  the  same  to  the  sureties.  The 
Supreme  Court  held  under  these  circumstances  that  these  were 
matters  of  fact  which  should  have  been  left  to  the  jury  to  be  de- 
termined. While  these  Ohio  cases  arose  where  the  fraudulent 
or  criminal  conduct  occurred  before  the  giving  of  the  bond,  the 
case  is  the  same  in  principle  as  if  the  fraudulent  or  criminal 
conduct  occurred  thereafter,  providing  the  facts  were  known  to 
the  employer  and  concealed  from  the  surety. 

In  view  of  the  fact  that  the  judgment  must  be  reversed  and 
the  case  remanded  for  a  retrial,  we  will  follow  our  usual  practice 
and  not  go  into  a  review  of  the  evidence  but  content  ourselves 
with  stating  that  sufficient  evidence  was  introduced  to  require  a 
submission  of  the  case  to  the  jury  for  its  determination. 

The  judgment  will  be  reversed  and  the  case  remanded  for 
new  trial. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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DEFENSE  or  FRAUDULENT  REPRESENTATIONS  IN  INDUCING 

EXECUTION  OF  LEASE. 

Ck>urt  of  Appeals  for  Lucas  County. 

The  Nasby  Building  Company  v.  The  Walbbidge  Building 

Company. 

Decided,  June  19,   1916. 

Lease — Election  of  Lessor  to  Demand  Payment  of  Accrued  Rent — Not 
Waiver  of  Right  to  Insist  on  Forfeiture  and  Recovery  of  Posses- 
sion— Defenses — Application  of  the  Statute  o  fLimitations  Thereto. 

1.  Where  a  lease  has  been  forfeited  for  non-payment  of  rent,  the  lessor 

does  not  waive  his  right  to  enforce  the  forfeiture  by  filing  a  cross- 
petition  setting  up  his  claims  under  a  mortgage,  nor  by  demand- 
ing Judgment  for  accrued  rent,  nor  by  procuring  the  appointment 
<^  a  receiver  in  the  foreclosure  action,  who  collects  the  rents 
and  holds  them  subject  to  the  order  of  the  court. 

2.  Statutes  of  limitation  have  no  application  to  defenses  not  involving 

set-off  or  counter-claim. 

BoweU,  Boberts  &  Duinican  and  Oeer  &  Lane,  for  plaintiff  in 
error. 

Tracy,  Chapman  &  Welles,  contra. 

Richards,  J. 

In  the  court  of  common  pleas  the  Equitable  Life  Assurance 
Society  commenced  an  action  for  the  foreclosure  of  a  mortgage 
of  one  hundred  and  thirty-seven  thousand  dollars  executed  by 
the  Walbridge  Building  Company.  Among  the  defendants  was 
a  cori)oration  known  as  the  Nasby  Building  Company,  which 
latter  company  had  become  the  lessee  of  the  premises  involved, 
known  as  the  Nasby  Building  in  the  city  of  Toledo,  for  a  period 
of  ninety-nine  years  from  the  1st  day  of  January,  1909.  The 
Walbridge  Building  Company  filed  a  cross-petition  setting  up, 
among  other  things,  that  the  lessee,  the  Nasby  Building  Com- 
pany, had  obligated  itself  to  make  the  payments  provided  for 
in  the  mortgage  already  mentioned,  and  in  addition  had  agreed 
to  pay  to  the  Walbridge  Building  Company  the  sum  of  thirteen 
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thousand  dollars  by  an  unsecured  obligation,  and  had  agreed 
to  pay  also  in  installments  certain  rent  for  the  premises.  The 
Walbridge  Building  Company  further  averred  that  the  Nasby 
Building  Company  was  in  default  on  making  sundry  of  these 
payments  upon  the  mortgage  and  on  the  rent,  and  was  also  in 
default  in  failing  to  make  the  payment  of  the  thirteen  thousand 
dollars  indebtedness.  A  receiver  was  appointed  in  the  court  of 
common  pleas  who  took  charge  of  and  has  been  collecting  the 
rent  on  the  premises.  Thereafter  the  Walbridge  Building  Com- 
pany filed  an  amended  and  supplemental  cross-petition  making 
many  of  the  same  averments  which  were  contained  in  its  original 
cross-petition,  and  certain  other  averments  in  addition  thereto 
showing  that  it  was  entitled  to  the  possession  of  the  premises  in 
controversy,  and  praying  that  the  lease  and  all  the  rights  and  in- 
terest of  the  Nasby  Building  Company  under  the  same  be  de- 
clared forfeited  and  possession  awarded  to  the  cross-petitioner. 
To  this  last  pleading  the  Nasby  Building  Company  filed  an  an- 
swer admitting  substantially  all  of  the  material  averments  con- 
tained in  the  amended  and  supplemental  cross-petition,  and 
denying  other  averments,  and  concluding  its  pleading  by  alle- 
gations of  fraudulent  representations  on  the  part  of  the  Wal- 
bridge Building  Company  which  induced  the  Nasby  Building 
Company  to  enter  into  the  lease  made  in  December,  1908.  The 
Nasby  Building  Company  avers  that  by  reason  of  these  fraudu- 
lent representations  it  has  been  damaged  in  the  sum  of  one  hun- 
dred and  twenty-five  thousand  dollars  for  which  amount  it  asks 
a  finding  and  judgment  against  the  Walbridge  Building  Com- 
pany. 

Numerous  motions  and  demurrers  were  made  and  disposed  of 
in  the  court  of  common  pleas  and  thereupon  the  Walbridge 
Building  Company  moved  for  judgment  in  its  favor  against  the 
Nasby  Building  Company  upon  the  pleadings,  which  motion 
was,  on  consideration,  granted  by  the  trial  court  and  a  judg- 
ment rendered  excluding  the  Nasby  Building  Company  from 
the  possession  of  the  real  estate  in  controversy  and  awarding  the 
same  to  the  Walbridge  Building  Company  **free  and  clear  of 
any  and  all  claims  of  said,  the  Nasby  Building  Company,  on 
account  of  any  of  the  matters  and  things  set  forth  in  the  plead- 
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ings  heretofore  filed  herein/'    To  this  judgment  the  Nasby 
Building  Company  prosecutes  error. 

It  is  insisted  that  the  judgment  of  the  trial  court  is  wrong 
for  the  reason  that  the  Walbridge  Building  Company,  having 
in  its  original  cross-petition  elected  to  demand  payment  of  the 
rent  which  had  accrued,  and  having  procured  the  appointment 
of  a  receiver  who  had  taken  possession  of  the  property,  had 
thereby  waived  the  right  to  insist  on  a  forfeiture  of  the  lease 
and  to  recover  possession  of  the  premises  by  reason  of  default 
in  making  the  payments  stipulated  therein.  We  can  not  ac- 
cede to  this  contention.  This  branch  of  the  case  is  within  the 
principles  announced  by  Judge  Hoadly  in  the  case  of  Campbell 
V,  McElevey,  2  Disney,  574,  and  does  not  fall  within  the  terms 
of  Owen  V.  Hickman,  2  Disney,  471.  The  receiver  is  simply 
collecting  the  rent  and  holding  the  same  subject  to  the  order  of 
the  court. 

Counsel  further  insist  that  the  cross-petitioner  is  not  entitled 
to  recover  the  premises  because  of  failure  to  make  demand  and 
give  proper  notice  to  justify  a  forfeiture  of  the  lease.  It  is  a 
sufficient  answer  to  this  contention  that  the  lease  itself  waives 
these  requirements,  and  those  provisions  we  hold  to  be  valid. 

The  most  important  question  in  this  case  is  the  one  raised  as 
to  the  application  of  the  statute  of  limitations  to  the  contention 
made  by  the  Nasby  Building  Company  that  the  lease  was  in- 
duced by  means  of  fraudulent  representations  of  the  Walbridge 
Building    Company.      Those    representations,    whatever    they 
were,  appear  to  have  been  made  in  December,  1908.    The  peti- 
tion for  the  foreclosure  of  the  mortgage  in  this  case  was  filed  in 
April  of  1915,  and  the  amended  and  supplemental  cross-petition 
of  the  Walbridge  Building  Company  was  filed  on  August  21, 
1915.     The  Walbridge  Building  Company  by  reply  set  up  the 
statute  of  limitations  of  four  years,  and  insists  that  any  claim 
made  on  account  of  fraudulent  representations  is  barred  by  that 
statute.     The  court  of  common  pleas  sustained  this  contention 
and  for  that  reason  entered  the  judgment  already  stated.     It 
will  be  noted  from  the  pleading  filed  by  the  Nasby  Building  Com- 
pany that  it  does  not  ask  for  the  cancellation  or  rescission  of  the 
lease  by  reason  of  the  claimed  fraudulent  representations,  but 


500  COURT  OP  APPEAIiS. 


Nasby  Bld'g  Oo.  v.  Walbridge  Bld'g  Co.    [Vol.  27  (N.S.) 

asks  only  for  damages  resulting  to  it  by  reason  of  such  claimed 
fraud.  The  principle  of  law  that  defenses  are  held  not  to  be 
barred  by  the  statute  of  limitations  is  one  which  is  well  estab- 
lished by  the  authorities  and  is  founded  on  reason.  The  rule  is 
succinctly  stated  in  17  R.  C.  L.,  745,  and  in  25  Cyc,  1063,  and  is 
applied  in  Eart  v.  Church,  126  Calif.,  471 ;  Butler  v.  Carpenter, 
163  Mo.,  597 ;  Williamson  v.  Brawn,  195  Mo.,  313  and  Pinkham 
V.  Pinkham  et  al,  60  Neb.,  600,  611.  Manifestly  the  purpose  of 
the  statute  of  limitations  is,  as  has  been  well  said,  to  bar  actions 
and  not  to  suppress  or  deny  matters  of  defense  whether  equitable 
or  legal.  The  lease  provides  not  only  for  the  payment,  but 
it  contains  appropriate  provisions  for  tihe  payment  of  the 
mortgage  indebtedness  held  by  the  Equitable  Life  Assur- 
ance Society,  and  the  allegations  of  the  pleadings  show  that 
the  defendant  has  violated  its  obligation  in  that  regard  as  well 
as  its  obligation  to  pay  the  rent  to  the  Walbridge  Building 
Company  and  to  pay  to  the  latter  company  the  unsecured  in- 
debtedness of  thirteen  thousand  dollars.  In  view  of  the  fact  that 
the  Nasby  Building  Company  does  not  claim  a  rescission  or  can- 
cellation of  the  lease  on  account  of  the  alleged  fraud,  but  seeks 
only  to  recoup  damages  by  reason  thereof,  if  the  judgment  in 
the  court  of  common  pleas  had  proceeded  only  to  the  extent  of 
adjudging  that  the  Walbridge  Building  Company  was  entitled 
to  the  possession  of  the  premises,  it  would  be  free  from  prejudi- 
cial error ;  but  it  goes  much  farther  than  simply  to  adjudge  the 
possession  of  the  premises  to  that  comp«any,  and  decides  that  that 
company  shall  hold  the  premises  free  and  clear  of  all  claims  of 
the  Nasby  Building  Company  on  account  of  the  matters  averred 
in  the  pleadings.  We  have  already  seen  that  as  to  some  of  these 
claims,  the  claim  for  damages  set  up  by  the  Nacy  Building  Com- 
pany is  purely  defensive  and  is  not  barred  by  the  statute  of  lim- 
itations. , 

The  judgment  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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POUCY  NOT  NECESSARILY  RENDERED  VOID  BY  FAILURE  TO 
COMPLY  WITH  THE  IRON  SAPE  CLAUSE. 

Court  of  Appeals  for  Guernsey  County. 

Old  Colony  Insurance  Company  bt  al  v. 
A.  ScHULTZ  &  Company. 

Decided,  November  14,  1917. 

Fire  Insurance— ProvUion  of  ''Iron  8afe  Clause'*  Not  Complied  With 
Through  Inadvertance— Policy  Baved  from  Forfeiture  by  Evidence 
as  to  Purchases,  Sales,  and  Amount  of  Stock  on  Hand  at  Time  of 
the  Fire. 

1.  The  owner  of  a  stock  of  merchandise  does  not  forfeit  his  claim  to 

indemnity  in  a  policy  of  fire  insurance  which  required  him  to  take 
an  inventory  of  his  stock  of  goods  once  a  year,  and  keep  a  set  of 
books  showing  a  complete  record  of  all  purchases  and  sales,  either 
for  cash  or  on  credit,  and  to  keep  the  last  inventory  and  such 
books  in  a  fire  proof  safe  at  night,  or  in  some  secure  place  not 
exposed  to  fire  which  would  destroy  the  building  where  such 
business  is  carried  on,  when  the  insured  had  taken  an  inventory 
and  kept  the  books  required,  and  was  accustomed  at  night  to  re- 
move them  from  the  building  as  required  by  the  policy,  but  on  the 
night  of  the  fire  they  were  left  in  the  building  through  the 
forgetfullness  of  an  employee  and  burned,  if  the  insured  is  able 
and  willing  to  produce  the  original  pencil  copy  of  the  inventory 
and  duplicate  copies  of  the  purchases  and  the  pass  book  of  the 
bank  substantially  showing  his  cash  sales,  together  with  the  pass 
books  of  his  customers  showing  his  credit  sales. 

2.  The  failure  of  the  insured,  after  his  stock  of  merchandise  covered 

by  his  policy  of  fire  insurance  has  been  destroyed  by  fire,  to  pro- 
duce the  books  and  inventory  as  required  by  the  "iron  safe  clause" 
in  the  policy,  does  not  render  the  policy  null  and  void  if  the  books 
were  by  the  unintentional  negligence  of  the  insured  left  in  the 
store  building  and  burned  in  the  fire  that  destroyed  the  stock  of 
merchandise  and  building,  if  the  insured  is  able  and  willing  to 
produce  a  copy  of  the  inventory  and  written  evidence  substantially 
showing  his  purchases  and  cash  and  credit  sales  from  the  time  the 
inventory  was  taken  until  the  time  of  the  fire. 

Mooney  &  Edmunds,  Lems  &  Brucher,  Green  (&  Cromley, 
and  Scoti  &  Scott,  for  plaintiflfs  in  error. 
Charles  8.  Shepard,  contra. 
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Pollock,  J. 

On  December  18th,  1915,  A.  Schultz  &  Company,  a  partner- 
ship, was  engaged  in  conducting  a  general  store  near  one  of  the 
coal  mines  of  this  county.  On  the  evening  or  night  of  that  day 
the  building  in  which  they  were  conducting  this  store  took  fire, 
and  the  stock  of  goods  contained  therein  was  totally  destroyed. 
At  the  time  of  the  fire  the  Old  Colony  Insurance  Company,  the 
Columbiana  County  Mutual  Insurance  Company,  the  Firemen's 
Insurance  Company,  the  Richland  County  Mutual  Insurance 
Company  and  the  Knox  County  Mutual  Insurance  Company, 
each  had  issued  a  policy  of  insurance  in  the  amount  of  $1,000 
indemnifying  A.  Schultz  &  Company  against  loss  of  their  stock 
of  goods  by  fire. 

After  the  loss  of  this  property  the  insurance  companies  re- 
fused to  pay  the  lamount  of  the  indemnity  provided  in  their  pol- 
icies, and  separate  suits  were  brought  in  the  court  below  by  this 
partnership  against  each  company.  A  jury  was  waived  and  the 
cases  submitted  to  the  court,  and  judgment  was  rendered  in 
favor  of  the  insured  and  against  each  defendant  company. 
Each  of  these  insurance  companies  is  prosecuting  a  separate  ac- 
tion in  error  in  this  court  to  reverse  the  judgment  against  it  for 
errors  which  it  claims  occurred  in  the  trial  and  judgment  of  the 
court  below.  The  same  question  is  involved  in  each  of  these 
cases  and  they  were  submitted  to  this  court  together,  and  will 
be  so  disposed  of. 

All  of  these  policies  contain  what  is  known  as  the  ''iron  safe 
clause,"  and  the  question  to  be  determined  requires  a  construc- 
tion of  that  clause. 

The  insured  had  been  for  some  years  prior  to  this  time  con- 
ducting (both  a  general  dry  goods  store  and  a  grocery  store  in 
the  building  that  was  destroyed.  They  had  kept  their  property 
insured  from  the  time  they  began  business.  Some  of  the  com- 
panies, whose  policies  are  involved  in  this  suit,  first  insured  the 
stock  of  goods  of  this  partnership  in  the  fall  of  1911.  Each 
policy  was  drawn  for  one  year  and  at  the  end  of  the  year  a  re- 
newal policy  was  issued  by  the  comp/inies,  and  defendants  be- 
low do  not  deny  that  at  the  time  of  this  fire  they  had  policies 
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covering  the  stock  of  goods.    This  ^'iron  safe  clause"  reads  as 
follows : 

**Iron  Safe  Clause.  The  assured  under  this  policy  hereby 
covenants  and  agrees  to  take  an  inventory,  of  the  stock  hereby 
covered,  at  least  once  every  twleve  months  during  the  life  of 
this  policy,  and  unless  such  inventory  has  been  taken  within 
one  year  prior  to  the  date  of  this  policy,  one  shall  be  taken  in 
detail  within  thirty  days  thereafter,  and  to  keep  a  set  of  books 
snowing  a  complete  record  of  business  transacted,  including 
all  purchases  and  sales  both  for  cash  and  credit,  together  with 
the  last  inventory  of  said  business,  and  further  covenants  and 
agrees  to  keep  such  books  and  inventory  securely  locked  in  a 
fire  proof  safe  at  night,  land  at  time  when  the  store  mentioned 
in  the  within  policy  is  not  actually  open  for  business,  or  in  some 
secure  place,  not  exposed  to  a  fire  which  would  destroy  the  house 
where  such  business  is  carried  on ;  and  in  case  of  loss  the  assured 
agrees  and  covenants  to  produce  such  books  and  last  inventory, 
and  in  the  event  of  a  failure  to  produce  the  same,  this  policy 
shall  be  deemed  null  land  void,  and  no  suit  or  action  at  law  shall 
be  maintained  thereon  for  any  such  loss." 

The  testimony  in  regard  to  the  compliance  with  the  provisions 
of  these  x>olicies — and  we  might  say  there  is  substantially  no 
confiict  of  any  kind  in  the  testimony — showed  that  during  the 
life  of  these  policies  A.  Schultz  &  Company  had  made  an  in- 
ventory as  required  by  the  policies  about  the  first  of  January 
of  each  year,  and  the  last  inventory  was  made  in  January  prior 
to  the  fire.  That  inventory  was  recorded  in  a  book  which  the 
insured  called  the  ledger.  The  bills  showing  the  purchase  of 
goods,  after  the  inventory  was  taken,  and  the  prices  paid  therefor 
were  also  entered  in  this  book.  They  also  testified  that  they  kept 
a  record  showing  the  cash  sales  and  the  sales  on  credit,  and  that 
these  books  were  kept  in  the  store  during  the  time  it  was  open 
for  business.  They  did  not  have  a  safe  in  the  store  and  their 
custom  was  to  place  the  books  in  an  oil  cloth  cover  and  one  of 
the  partners  would  take  the  books  to  his  house  at  night.  Some- 
times on  very  stormy  nights  the  partners  would  sleep  in  the 
store.  They  testified  that  on  such  occasions  the  books  were  laid 
on  a  chair  near  the  bed  on  which  they  slept. 

On  the  evening  of  this  fire  they  closed  the  store  about  six 
o'clock.    It  was  raining  and  very  dark  and  the  roads  were  very 
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muddy.  A.  Schultz,  who  seems  to  have  had  general  charge  of 
the  books,  says  that  he  wrapped  the  books  in  the  ordinary  way 
and  started  out  of  the  store  to  go  home,  intending  to  walk  to 
the  street  car  line.  After  learning  the  condition  of  the  evening 
he  turned  and  went  back  into  the  store  and  handed  the  books 
to  a  mtan  named  Callihan — one  of  their  clerks — and  told  him  to 
put  them  in  the  wagon  in  which  this  man  Callihan  and  one  of 
the  other  partners  were  going  to  ride  to  the  city.  Callihan  and 
the  other  partner  were  taking  some  groceries  in  the  wagon  to 
deliver  to  customers  on  their  road  home.  Callihan  testifies  that 
he  laid  the  books  on  the  counter  near  the  door,  and  went  and 
got  some  groceries  which  he  was  to  deliver  and  placed  the  gro- 
ceries in  the  wagon.  He  testifies  that  he  thought  he  took  the 
books  from  the  counter  where  he  had  laid  them  and  placed  them 
in  the  wagon,  but  without  doubt  he  did  not  do  this,  and  the 
books  were  left  in  the  store  where  Callihan  had  laid  them  and 
were  destroyed  by  the  fire. 

It  must  be  conceded  that  this  was  a  violation  of  the  terms  of 
the  contract  of  insurance.  These  books  of  account  were  either 
to  be  kept,  when  the  store  was  closed,  in  a  fire-proof  safe,  or  they 
were  to  be  taken  away  from  the  building,  in  order  that  they 
would  not  be  destroyed  in  case  the  building  was  burned. 

It  is  earnestly  urged  by  the  insurance  company  that  the  mere 
fact  that  the  books  were  within  the  building,  when  the  store  was 
not  open  for  business,  and  were  destroyed  by  fire,  prevents  a 
recovery  regardless  of  it  being  an  inadvertent  or  forgetful  act, 
while  the  insured  urges  that  they  have  substantially  complied 
with  the  provisions  of  the  policies  of  insurance  and  that  their 
indemnity  under  the  policies  should  not  be  forfeited  by  reason 
of  the  unintentional  act  of  this  young  man. 

The  act  of  Callihan  was  the  act  of  the  insured.  He  was  in 
their  employ,  and  they  placed  their  books  in  his  care,  and  are 
bound  by  his  act  just  the  same  as  if  one  of  the  partners  had 
left  the  books  in  the  store. 

Questions  growing  out  of  the  construction  and  performance  of 
the  **iron  safe  clause"  in  a  fire  insunance  policy  have  been  before 
the  courts  of  this  country  many  times,  but  it  would  not  be  profit- 
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able  to  attempt  to  consider  all  of  these  cases,  much  less  to  under- 
take to  harmonize  all  the  holdings  of  the  courts. 

The  plaintifiEs  in  error  have  called  out  attention,  among  other 
cases,  to  the  case  of  AUread  v.  Hartford  Insurance  Company, 
37  S.  W.,  95,  which  was  an  action  on  a  policy  of  insurance,  con- 
taining the  '4ron  safe  clause,"  on  a  stock  of  goods  where  the 
insured  had  complied  with  the  provisions  of  that  clause  of  the 
policy  by  keeping  the  necessary  books,  but  through  inadvertence 
the  books  were  not  placed  in  the  safe  and  were  destroyed  by  a 
fire  which  burned  the  buildings  and  the  stock  of  goods.  Held: 
That  there  was  a  breach  of  the  warranty  by  the  insured  and  that 
he  could  not  recover. 

To  the  same  effect  is  the  case  of  Goodman  v.  North  British 
Mercantile  Insurance  Company,  19  Southern,  132. 

The  holding  in  these  cases  is  based  on  the  principle  that  this 
provision  in  the  insurance  clause  was  a  warranty,  and  must  be 
strictly  complied  with  by  the  insured  in  order  to  authorize  a 
recovery.  The  facts  in  each  of  these  cases  are  quite  similar  to 
the  facts  in  the  case  which  we  are  now  considering. 

The  insured  has  called  our  attention,  among  other  cases,  to 
that  of  Connecticut  Fire  Insurance  Company  v.  Oeary,  83  N. 
W.,  78,  where  it  was  held  that  the  provisions  of  the  iron  safe 
clause  in  a  policy  of  insurance,  '^  should  be  construed  conjointly, 
and  that,  to  work  a  forfeiture  of  the  policy,  there  must  be  a 
failure  to  perform  all  the  conditions  named,  and  not  any  par- 
ticular one  of  them." 

And  again  to  the  case  of  the  Western  Assurance  Company  v. 
McOlathery,  22  Southern,  108,  where  it  was  said  that  this  clause 
**has  received  a  fair,  reasonable  interpretation,  so  that  it  may 
not  work  forfeitures,  or  defeat  the  claim  of  the  innocent  insured 
to  the  indemnity  promised  by  the  policy." 

The  wide  variance  in  the  decisions  of  the  several  courts  in 
the  many  actions  growing  out  of  this  clause  in  insurance  policies 
result  from  the  different  views  taken  of  it  by  the  courts ;  those  re- 
quiring strict  compliance  with  the  provisions  of  this  clause,  in 
order  to  recover,  construe  this  provision  as  a  warranty,  while 
those  placing  upon  it  a  liberal  construction  construe  it  as  a  con- 
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dition  subsequent  and  that  its  enforcement  would  work  a  for- 
feiture of  the  indemnity  named  in  the  policy  otherwise  payable. 
No  doubt  can  exist  but  that  the  Supreme  Court  of  this  state 
in  the  several  cases  which  have  come  before  it  containing  condi- 
tions which  would  work  a  forfeiture  have  followed  the  latter 
rule.  In  the  case  of  West  v.  Insurance  Company,  27  Ohio  State, 
1,  in  the  opinion  on  page  10,  the  court  said: 

''None  of  these  rules  is  more  fully  established  or  more  impera- 
tive and  controlling  than  that  which  declares  that  it  must  be 
liberally  construed  in  favor  of  the  insured,  so  as  not  to  defeat, 
without  a  plain  necessity,  his  claim  to  indemnity,  which,  in 
making  his  insurance,  it  was  his  object  to  secure ;  and  when  the 
words  'without  violence'  are  susceptible  of  two  interpretations, 
that  which  will  sustain  the  claim  and  cover  the  loss  must  in 
preference  be  adopted." 

And  again  the  court  said  in  Insurance  Company  v.  Pottker, 
33  Ohio  State,  459,  "forfeitures  are  odious." 

In  the  opinion  in  Webster  v.  Insurance  Company,  53  Ohio 
State,  563,  Spear,  J.,  said: 

i<m  •  •  forfeiture  is  a  deprivation  or  destruction  of  a 
right  in  consequence  of  the  non-performance  of  some  obligation 
or  condition.    •    •    • 

"A  primal  rule  is  that  forfeitures  are  not  favored  either  in 
equity  or  at  law ;  indeed,  it  is  declared  as  a  universal  rule  that 
courts  of  equity  will  not  lend  their  aid  to  enforce  a  forfeiture. 
Following  as  a  corollary  from  this,  provisions  for  forfeitures  are 
to  receive,  when  the  intent  is  doubtful,  a  strict  construction 
•against  those  for  whose  benefit  they  are  introduced." 

Xn  the  syllalbus  of  this  case  on  page  558,  the  court  said : 

"Rules  followed  in  courts  of  equity  respecting  forfeitures 
may  be  available  in  a  suit  at  law  where  the  facts  make  their  ap- 
plication necessary  to  the  ends  of  justice." 

Other  cases  might  be  cited  from  the  courts  of  this  state  to  the 
same  eflPect,  but  the  above  is  suflBcient. 

It  should  be  said  that  the  cases  in  which  the  courts  of  this 
state  have  construed  conditions  in  a  policy  of  insurance,  in  which 
their  enforcement  would  work  a  forfeiture,  were  mostly  constra- 


COURT  OF  APPEALS.  607 


1917.]  Guernsey  Ck>unt7. 


ing  the  words  or  language  of  the  clause  of  the  policy  under  con- 
sideration, and. not  the  acts  of  the  insured  in  complying  with 
that  condition  of  the  policy,  but  we  think  that  if  a  liberal  con- 
struction in  favor  of  the  insured  should  be  placed  upon  the 
language  of  the  policy  in  order  to  avoid  a  forfeiture,  the  same 
construction  should  be  applied  to  the  acts  of  the  insured  in  com- 
plying with  the  provisions  of  the  policy. 

This  act  of  the  young  man  in  leaving  the  books  in  the  store — 
whether  you  call  it  forgetfuUness  or  inattention — ^was  an  unin- 
tentional negligent  act.  He  left  the  books  in  the  store  uninten- 
tionally, but  they  were  left  there  and  destroyed,  and  this  pro- 
vision of  the  policy  was  violated  by  that  act. 

The  question  of  the  effect  upon  the  insured  of  a  negligent  vio- 
lation of  the  provisions  of  this  clause  in  an  insurance  policy  was 
before  the  Federal  Court  of  Appeals  in  the  case  of  Insurance 
Company  v.  Kearney,  94th  Fed.,  314,  and  the  court  said : 

<<•  •  •  i^  requires  the  insured  to  produce  them  after  the 
fire,  if  within  his  power  to  do  so,  and  casts  upon  him  the  respon- 
sibility for  their  loss  in  all  cases  where  such  loss  is  due  to  a 
wrongful  or  fraudulent  act  on  his  part,  or  to  his  culpable  negli- 
gence.'* 

The  same  case  came  before  the  Supreme  Court  of  the  United 
States,  180  U.  S.,  131,  and  this  court  said : 

* '  Failure  of  an  insured  to  produce  the  books  •  *  •  means 
a  failure  to  produce  them  if  they  are  in  existence  when  called 
for,  or  if  they  have  been  lost  or  destroyed  by  the  fault,  negli- 
gence or  design  of  the  insured." 

No  doubt,  the  failure  to  produce  the  books  required  by  the  iron 
safe  provisions  of  the  policy  may  work  a  forfeiture  of  the  in- 
demnity in  the  policy  even  if  such  failure  is  caused  by  the  unin- 
tentional negligence  of  the  insured,  if  such  act  affects  substan- 
tially the  rights  of  the  insurer  under  the  contract.  In  this  case 
the  insured  did  not  produce  the  books  required  to  be  kept  by 
this  provision  of  the  policy  for  the  inspection  of  the  insurer. 
Whether  this  was  such  a  failure  to  perform  the  conditions  of  the 
contract  of  insurance  that  would  work  a  forfeiture  in  the  indem- 
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nity  of  the  policy,  depends  upon  whether  the  failure  was  ex- 
cusable or  inexcusable. 

The  one  question  then  to  be  determined  is  whether  leaving  the 
books  in  the  store  on  the  night  of  the  fire,  under  the  circum- 
stances in  which  they  were  left,  and  their  destruction  as  a  re- 
sult of  that  act,  prevents  recovery  on  the  policy.  The  conse- 
quence of  an  unintentional  negligent  act  is  never  inflicted  upon 
the  negligent  party  for  the  mere  purpose  of  enforcing  a  penalty 
or  forfeiture,  but  only  to  recompense  some  one  who  has  suffered 
by  reason  of  that  act.  If  by  the  unintentional  negligent  act  of  one 
party  to  a  contract  the  other  contracting  party  has  lost  a  substan- 
tial legal  right  under  the  contract,  the  party  who  has  been  guilty 
of  negligence  should  lose  the  benefit  of  his  contract  rather  than 
the  other  party;  but  if  on  the  other  hand  the  other  contracting^ 
party  has  not  been  deprived  of  any  substantial  contract  right 
by  reason  of  such  negligence  he  should  not  be  permitted  to  stand 
on  his  technical  rights  under  the  contract  in  order  to  defeat  the 
other  party  of  his  beneficial  interest  in  the  contract. 

This  provision  in  the  insurance  policy  was  inserted  for  th« 
benefit  of  the  insurance  company  that  it  might  have  a  better 
or  more  accurate  way  of  ascertaining  the  amount  of  loss  suffered 
by  the  insured  in  case  of  fire,  ajid  the  amount  the  company  would 
be  required  to  pay  under  its  policy.  That  was  a  contract  right 
which  the  insurer  had  under  the  conditions  of  the  policy,  and 
if  by  this  unintentional  negligent  act  of  the  insured  it  has  sub 
stantially  lost  the  means  of  determining  the  value  of  the  insured 
property  destroyed  by  the  fire  the  insured  must  suffer  the  loss 
of  the  indemnity  in  the  policy ;  but,  on  the  other  hand,  notwith- 
standing the  loss  of  these  books  by  the  negligence  of  the  insured, 
if  the  insured  is  able  to  produce  substantially  the  same  proof 
that  would  have  been  available  to  the  insurer  had  the  books  been 
preserved,  the  insurance  company  ought  not  to  be  permitted  to 
stand  upon  the  technical  performance  of  this  condition  of  the 
policy  in  order  to  defeat  the  recovery  of  the  indemnity  provided 
for  in  the  policy. 

What  do  the  facts  show  in  this  case?  The  insured  had  the 
original  pencil  copy  of  the  last  inventory,  and  produced  it>  which, 


COURT  OF  APPEALS.  509 


1917.]  Guernsey  CJounty. 


so  far  as  an  inventory  is  concerned  was  a  compliance  with  the 
provisions  of  this  clause.  The  insured  was  required  to  keep  an 
account  of  its  purchases  from  the  time  of  the  making  of  the  in- 
ventory down  to  the  time  of  the  fire.  The  testimony  shows  that 
it  did  keep  this  in  the  same  book  that  it  recorded  the  inventory, 
but  this  book  was  destroyed  by  fire;  and  also  the  original  bills  of 
its  purchases  were  destroyed  by  this  fire,  but  it  secured  dupli- 
cates from  the  wholesale  houses  from  which  it  purchased,  and 
produced  the  duplicates  at  the  trial.  These  duplicate  bills  would 
furnish  the  insurance  company  as  much  information,  and  they 
would  be  able  to  trace  their  reliability  just  as  readily,  as  though 
they  were  the  original  bills  or  the  entries  in  the  book. 

The  insured  was  also  required  to  keep  a  cash  account  and  an 
account  of  their  credit  sales.  The  only  evidence  of  the  cash  ac- 
count that  the  insured  could  produce  was  the  pass  book  between 
the  partnership  and  the  bank  with  which  it  did  business.  We 
have  examined  this  book  and  it  seems  that  deposits  were  not 
made  on  every  day,  but  they  were  made  in  fairly  regular  order, 
and  that  only  a  day  or  two  intervened  between  the  deposits.  If 
the  partnership  had  kept  a  personal  book  and  noted  in  it  the 
cash  accounts  just  as  they  are  noted  in  this  book  and  produced 
that  book,  it  would  have  been  a  compliance  with  the  provisions 
of  the  policy.  We  are  unable  to  see  why  the  pass  book,  with  the 
amounts  noted  by  the  bank,  would  not  be  as  reliable  as  a  book 
kept  by  the  partnership. 

It  is  further  urged  that  this  book  should  not  be  accepted  in 
lieu  of  the  one  required  by  the  policy,  for  the  reason  that  the 
insured  had  intermingled  funds  received  from  the  sale  of  goods 
not  covered  by  the  insurance,  with  the  deposits  from  the  sale 
of  those  covered  by  the  policy.  The  insured  could  not  receive 
any  advantage  from  the  intermingling  of  these  funds,  but  count- 
ing all  of  the  deposits  shown  by  this  book  as  cash  sales  of  the 
goods  covered  by  the  policy  it  would  not  reduce  the  loss  of  the 
insured,  as  shown  by  the  testimony,  below  the  amount  of  the 
insurance,  and  the  insurance  companies  would  still  be  required 
to  pay  the  total  amount  of  their  policies. 

We  come  next  to  the  requirement  that  they  were  to  keep  an 
account  of  their  credit  sales.    These  were  kept  but  destroyed  by 
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the  fire.  The  insured  in  conducting  their  store  issued  pass  books 
to  their  credit  customers.  After  the  fire  the  insured  examined 
these  pass  books  in  the  hands  of  their  customers  to  determine 
the  amount  of  their  credit  sales.  The  insured  could  and  would 
have  produced  these  books  for  the  inspection  and  examination 
of  the  insurers,  had  they  desired  or  been  willing  to  accept  those 
as  proof  of  the  credit  sales. 

We  think  that  if  the  insurers,  when  they  learned  of  the  de- 
struction of  the  books,  instead  of  refusing  to  pay  the  policies, 
had  made  a  reasonable  effort  to  examine  the  inventory  and  ac- 
counts which  the  insured  could  and  would  have  produced  for 
their  inspection  and  examination,  they  could  have  determined 
B£>  accurately  as  if  they  had  the  books,  the  loss  which  the  insui*ed 
sustained.  From  the  record  in  this  case  we  have  no  doubt  that 
the  value  of  the  property  insured  by  the  plaintiffs  in  error  and 
which  was  destroyed  by  the  fire,  largely  exceeded  the  indemnity 
in  the  policies.  There  is  no  indication  that  the  fire  was  the  result 
of  the  wrongful  act  of  the  insured.  It  would  be  an  injustice 
to  the  insured  to  enforce  a  forfeiture  of  the  indemnity  provided 
by  these  policies  by  reason  of  the  unintentional  negligence  of 
the  insured,  when  the  insurer  did  not  lose  any  substantial  means 
of  determining  the  amount  of  the  loss  of  the  insured. 

Judgment  of  the  court  below  is  affirmed  in  all  the  cases. 

Metcalfe,  J.,  and  Farr,  J.,  concur. 
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NO  JEOPARDY  WHERE  TRIAL  IS  HAD  UNDER  A 

DEFECTIVE  INDICTMENT. 

Court  of  Appeals  for  Huron  County. 

J.  D.  SiGOUBNEY  V.  State  op  Ohio. 

Decided,  October  5,  1916. 

Criminal  Law — Trial  for  Forgery — Gfrat'awen  Omitted  .from  Indictment 
— Granting  Motion  of  Defendant  for  a  Directed  Verdict — Not  a  Bar 
to  a  Second  Indictment — Jeopardy, 

Where  a  verdict  of  not  guilty  has  been  directed  on  the  application  of 
•the  defendant,  on  the  ground  that  the  indictment  was  fatally  de- 
fective, he  can  not  thereafter  plead  former  jeopardy  when  re- 
indicted for  the  same  offense. 

Leonard  8,  Wise  and  Frank  Carpenter,  for  plaintiflf  in  error. 
Irving  Carpenter,  Prosecuting  Attorney,  contra. 

BlCHARDS^  J. 

Error  to  the  court  of  common  pleas. 

At  the  March  term,  1916,  J.  D.  Sigoumey  was  indicted  by  the 
grand  jury  on  the  charge  of  forgery.    To  this  indictment  he 
filed  a  plea  of  former  acquittal,  which  plea  set  forth,  in  sub- 
stance,  that  he  had  been  theretofore  indicted  and  tried  on  the 
same  charge  and  that  on  such  former  trial  the  state  of  Ohio 
offered  evidence  in  support  of  the  charge,  and  that  at  the  con- 
clusion of  the  evidence  on  behalf  of  the  state  he  filed  a  motion 
asking  that  the  jury  be  directed  to  return  a  verdict  in  his  favor 
**for  the  reason  that  the  indictment  does  not  state  facts  con- 
stituting an  offense  punishable  by  the  laws  of  the  state  of  Ohio; 
and,  second,  lack  of  sufficient  evidence  of  the  fact  of  the  uttering 
and    publishing  of   forged   instruments  for  the   payment  of 
money."    The  court,  as  appears  by  the  record,  overruled  the 
motion  as  to  the  second  ground  but  granted  the  motion  as  to  the 
first  ground,  to-wit,  that  the  indictment  failed  to  state  facts 
constituting  an  offense. 

The  state  of  Ohio  filed  a  demurrer  to  this  plea  of  former  ac- 
quittal and  the  trial  court  on  consideration  sustained  the  de- 
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murrer.  Thereupon  the  defendant  was  placed  on  trial  and  con- 
victed and  sentenced. 

No  bill  of  exceptions  was  taken  and  the  only  question  we  have 
for  consideration  is,  Did  the  trial  court  err  in  sustaining  the 
demurrer  to  the  plea  of  former  acquittal  1  The  plea  of  former 
acquittal  sets  forth  the  indictment  in  the  first  case  and  it  ap- 
pears from  an  examination  of  that  indictment  that  it  was  fatally 
defective  in  omitting  a  line  or  two  which  evidently  contained  the 
gravamen  of  the  charge.  The  charge  against  the  defendant  in 
the  original  case  being  so  fatally  defective  was  in  law  no  in- 
dictment and  in  this  respect  was  similar  to  a  civil  action  where 
a  demurrer  is  sustained  to  the  petition  on  the  ground  that  it 
docs  not  state  facts  sufiScient  to  constitute  a  cause  of  action.  It 
has  been  repeatedly  held  in  civil  actions  of  that  character  that 
the  sustaining  of  a  demurrer  to  such  a  petition  and  the  rendition 
of  a  judgment  dismissing  the  case  is  not  res  adjudicata.  Moore 
V,  Dunn,  41  0.  S.,  62 ;  Rafferty  v.  Toledo  Traction  Co.,  1  C.C. 
(N.S.),538. 

Furthermore,  it  is  perfectly  clear  that  the  court  in  the  first 
trial  having  directed  a  verdict  at  the  instance  of  the  defendant 
and  on  the  ground  that  the  indictment  was  fatally  defective,  he 
is  now  estopped  to  urge  that  the  judgment  so  procured  by  him 
is  a  bar  to  this  action.  Stewart  v.  State  of  Ohio,  15  0.  S.,  155. 
The  direct  question  was  so  decided  in  State  v.  Meekins,  6  South- 
ern, 822,  41  La.  Ann.,  543.  The  general  principle  is  also  stated 
in  12  Cyc,  266,  and  is  forcefully  announced  in  the  following 
language  in  8  R.  C.  L.,  152 : 


*  It  may  be  stated  as  a  general  rule  that  w^ere  an  indictment 
is  quashed  at  the  instance  of  the  defendant,  though  after  jeop- 
ardy has  attached,  he  can  not  thereafter  plead  former  jeopardy 
when  placed  on  trial  on  another  indictment  for  the  same  offense." 

We  find  no  error  of  the  trial  court  in  sustaining  the  demurrer 
to  the  plea  of  former  acquittal.  The  judgment  will  therefore 
be  aflSrmed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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SALE  OF  ENTIRE  CORPORATE  ASSETS  CONTRARY  TO 

STATUTORY  PROVISIONS. 

Court  of  Appeals  for  Hamilton  County. 

The  Williams  Shoe  Company  v.  Frank  Hopfabd,  Anna  Hop- 

PAED  AND  John  Keoler* 

Decided,  February,  1916. 

Corporations — No  Authority  to  Confirm  Sale  of  All  a  Company*8  Assets 
— Where  Statutory  Provisions  Have  Not  Been  Followed — Effort 
to  Change  Nature  of  Action  From  One  in  Equity  to  One  at  Law 
— Award  of  Two  Arbitrators  Not  a  Statutory  Award — Section 
8710,  et  seq, 

1.  In   an   action    to   restrain    the    directors    of   a   corporation    from 

selling  and  disposing  of  all  the  assets  of  the  corporation  con- 
trary to  the  provisions  of  Sections  8710  to  8718,  General  Code, 
inclusive,  and  for  an  accounting  against  one  of  the  directors 
who  claims  to  be  a  purchaser  of  the  corporation  assets,  there  is 
no  power  or  authority  in  the  court  to  order  a  sale  of  the  assets, 
and  to  confirm  a  sale  made  by  the  corporation  under  the  pro- 
visions of  Sections  8710  to  8718,  General  Code,  inclusive.  A 
sale  made  in  conformity  to  the  provisions  of  said  sections  re- 
quires no  court  proceedings. 

2.  In  such  an  action  for  an  injunction  and  an  accounting,  an  action 

« 

at  law  for  the  recovery  of  money  only  can  not  be  engrafted  on. 
such  bill  in  equity  either  by  supplemental  petition  or  by  an  in- 
tervening petition  whereby  the  nature  of  the  action  is  sought  to 
be  changed  from  an  action  in  equity  to  one  at  law. 

3.  An   award   by   two    disinterested   arbitrators   under    Section    8713, 

General  Code,  which  provides  for  an  award  by  three  arbitrators, 
is  not  a  statutory  award  under  Sections  12149  to  12160,  General 
Code,  inclusive;  but  the  award  provided  for  In  said  Section 
8713,  General  Code,  is  a  common  law  award  and  requires  the 
concurrence  of  the  three  arbitrators. 

Dempsey  &  Nieherding,   William  J.   Creed  and  Edw.  A. 
Bafner,  for  plaintiflE  in  error. 
Beniley  &  Mente,  contra. 

^Affirmed  by  Supreme  Court,  Hoffard  et  al  v.  WilHams  Shoe  Co.,  95 
O.  S.,  876. 


614  COURT  OP  APPEALS. 


Williams  Shoe  Co.  v.  Hoffard.  [Vol.  27  (N.a.) 


QORMAN,  J. 

The  plaintiflf  in  error  asks  this  court  to  reverse  a  judgment 
rendered  by  the  Superior  Court  of  Cincinnati  in  favor  of  the 
defendants  in  error  upon  a  motion  for  a  judgment  upon  the 
pleadings. 

The  original  action  was  brought  in  the  Superior  Court  of  Cin- 
cinnati on  August  13,  1913,  by  Frank  Hoflfard  and  Annie  Hof- 
fard, two  of  the  defendants  in  error,  against  the  plaintiff  in  er- 
ror, the  Williams  Shoe  Company,  a  corporation,  Richard  Q. 
Bray,  William  W.  Williams,  Fred.  Weber,  Charles  Weber, 
Henry  0.  Johnson,  Asa  Lashlom,  Charles  Sohngen,  Edgar  Cum- 
mings,  Walter  L.  Thorne  and  T.  Newton  Jones.  The  petition 
set  out  in  substance  that  the  individuals  above  named  were  di- 
rectors and  stockholders  of  the  Williams  Shoe  Company  and  that 
the  Williams  Shoe  Company  was  an  organization  organized  un- 
der the  laws  of  the  state  of  Ohio ;  and  the  plaintiffs  set  out  that 
the  stockholders  were  seeking  to  sell  and  dispose  of  all  the 
property  and  assets  of  the  company  in  a  manner  not  authorized 
by  the  statute  of  Ohio  regulating  such  sales  by  corporations. 
They  also  set  out  that  the  intended  purchaser  of  the  property 
was  a  stockholder  of  the  company,  and  that  he  intended  to  pay 
for  the  assets  by  a  cancellation  of  the  indebtedness  of  the  com- 
pany held  by  him  and  which  they  aver  he  procured  with  money 
and  other  assets  of  the  company,  and  that  the  company  was 
therefore  entitled  to  all  discounts,  rebates  and  other  profits  that 
might  be  made  on  the  purchase  of  said  indebtedness,  by  said 
stockholder,  against  the  company.  The  prayer  of  the  petition 
was  for  a  perpetual  injunction  restraining  the  corporation,  di- 
rectors and  stockholders,  from  disposing  of  the  entire  assets  of 
said  company  in  any  manner  save  as  provided  in  Sections  8710 
to  8717,  inclusive,  of  the  General  Code,  and  further  prayed 
for  an  accounting  between  the  company  and  the  contemplated 
purchaser  of  the  assets  of  the  company.  And,  further,  that  an 
order  be  made  upon  a  determination  of  the  amount  paid  by  the 
prospective  purchaser,  to  transfer  and  turn  over  to  said  com- 
pany said  claims,  upon  payment  to  them  of  the  amount' paid  by 
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them  for  said  bills  and  accounts.  And  they  prayed  for  such 
other  and  further  relief  as  the  nature  of  the  case  may  require. 

Summons  was  issued  on  this  petition;  no  answer  was  ever 
filed  by  any  of  the  defendants,  but  on  the  12th  day  of  September 
following  the  filing  of  the  petition,  the  court  made  an  order  en- 
joining the  Williams  Shoe  Company,  the  stockholders  and  di- 
rectors ' '  from  proceeding  further  with  the  sale  of  said  property 
except  as  hereinafter  directed.  The  injunction  hereby  granted 
against  each  and  every  of  said  defendants,  as  above,  does  not 
apply  to  and  cover  a  sale  of  the  entire  property,  such  as  may 
lawfully  be  made,  as  provided  in  Section  8710,  et  seq,,  of  the 
General  Code.''  The  court  further  finds  in  said  entry  *'that 
the  present  board  of  directors  of  the  Williams  Shoe  Company 
has  been  legally  constituted  and  that  it  has  legal  authority  to 
act  on  behalf  of  said  company,  and  that  Richard  C.  Bray  and 
Frederick  Weber  are  the  legal  holders  of  the  claims  against 
said  company  heretofore  acquired  by  them.  And  as  to  all  other 
matters  not  expressly  adjudicated  herein,  including  the  amounts 
for  which  said  claims  so  held  by  said  Bray  and  Weber  may  be 
enforced  against  said  company,  this  cause  of  action  is  hereby 
continued  for  further  hearing." 

Two  days  before  the  making  of  this  entry  there  appears  an 
anomalous  proceeding  in  the  way  of  a  ''Report"  and  ''Motion 
for  confirmation  of  report  and  sale. "  This  report  was  filed  with- 
out any  order  having  been  made  so  to  do  by  the  court,  and,  so 
far  as  the  record  discloses,  without  any  warrant  or  authority 
of  law.  This  report  purported  to  be  filed  by  Charles  Weber, 
secretary  of  the  Williams  Shoe  Company,  in  which  he  sets  out 
that  on  the«22d  of  August,  1913,  a  duly  and  lawfully  called 
meeting  of  the  board  of  directors  of  the  said  Williams  Shoe 
Company  was  held.  A  report  and  a  true  and  correct  copy  of 
the  minutes  of  said  meetings  are  hereto  attached  and  made  part 
hereof  marked  "Exhibit  A." 

The  purported  copy  of  the  minutes  of  the  directors'  meeting 
of  the  Williams  Shoe  Company,  held  August  22,  1913,  sets  out 
those  who  were  present  as  being  all  of  the  directors;  and  that 


516  COURT  OF  APPEALS. 


Williams  Shoe  Co.  v.  Hoffard.  [VdL  27  (NJi.) 


action  was  taken  to  sell  and  dispose  of  the  entire  assets  of  the 
corporation  in  the  manner  provided  in  Sections  8710  to  8718  in- 
clusive, of  the  General  Code;  and  that  *'the  directors  consider- 
ing that  the  order  of  court  heretofore  made  in  said  case  has 
enjoined  the  manner  of  a  previous  effort  to  dispose  of  said 
assets  by  and  through  certain  trustees  appointed  for  that  pur- 
pose, ' '  the  minutes  further  set  out  that  the  directors  fully  com- 
plied with  the  order  of  said  court ;  and  a  resolution  was  oflEered 
and  carried  unanimously  by  the  directors  that  the  proposition 
of  Frederick  Weber  to  purchase  the  assets  of  the  Williams  Shoe 
Company,  except  the  stockholders'  liability,  amounting  to  $91,- 
760.72,  be  accepted.  There  is  also  attached  what  purports  to 
be  a  notice  of  a  stockholders'  meeting  for  September  6,  1913, 
for  the  purpose  of  ratifying  and  approving  the  action  of  the 
directors  in  selling  the  assets  to  Frederick  Weber  in  accordance 
with  his  proposition.  And  at  this  meeting  on  a  vote  being 
taken  it  appeared  that  there  were  4044  shares  voting,  of  which 
4009  voted  yes  and  35  no.  There  also  appears  as  an  exhibit 
attached  to  the  report  a  copy  of  the  deed  of  conveyance  of  all 
the  assets  of  the  Williams  Shoe  Company  to  Frederick  Weber 
for  the  sum  of  $91,760.72,  etc.,  and  a  purported  copy  of  an 
agreement  made  between  Frederick  Weber  and  the  Williams 
Shoe  Company  to  purchase  said  assets  for  said  sum.  The  re- 
port thereupon  proceeds  to  move  the  court  to  approve  and  con- 
firm all  of  the  proceedings  had  by  the  stockholders  and  directors 
of  said  company,  and  to  confirm  the  sale  made  by  the  said  the 
Williams  Shoe  Company  to  Frederick  Weber. 

On  the  same  day  that  the  report  was  filed,  the  judge  of  the 
superior  court  made  an  entry  confirming  the  report,  setting  out 
in  said  entry  that  the  requirements  of  Sections  8710  to  8718,  in- 
clusive, General  Code,  had  been  fuUy  complied  with  '*in  accord- 
ance with  the  order  of  the  court  heretofore  made  herein." 

This  would  appear  to  be  as  far  as  the  court  could  have  gone 
in  this  proceeding,  if  indeed  it  could  have  gone  as  far  as  it  did. 
It  is  a  question  whether  or  not  the  court  had  any  power  or 
authority  to  receive  the  report  of  the  sale  of  the  assets  and  to 
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confirm  the  same,  inasmuch  as  there  was  no  prayer  in  the  peti- 
tion for  the  sale  of  the  assets,  nor  was  there  any  order  made  by 
the  court  to  sell  the  assets.  The  action  brought  was  purely  an 
equitable  one  for  an  injunction  and  an  accounting.  Further- 
more, the  sections  of  the  statutes  8710,  et  seq,,  do  not  contem- 
plate any  court  proceedings  being  taken  enabling  a  corporation 
to  sell  its  entire  assets.  Those  sections  contemplate  that  a  cor- 
poration itself,  without  any  court  proceedings,  may  proceed- 
to  sell  the  assets  of  the  corporation  in  the  manner  therein  pro- 
vided. 

On  June  27,  1914,  nine  months  after  the  last  entry  was  made, 
a  purported  supplemental  petition  was  filed  by  the  plaintiflEs, 
Frank  Hoffard  and  Annie  Hoffard,  in  which  they  set  up  that 
the  assets  of  the  Williams  Shoe  Company  had  been  sold  in 
pursuance  of  the  action  of  the  stockholders  and  directors  at  the 
meeting  held  August  22, 1913,  and  that  the  defendant,  Frederick 
Weber,  had  purchased  said  assets.  They  set  out  the  terms  of 
the  purchase,  and  further  set  out  that  on  October  3,  1913,  they 
notified  the  Williams  Shoe  Company  and  its  board  of  directors 
in  writing  that  they  were  dissatisfied  with  said  sale  and  the 
nature  of  their  objection,  and  demanded  payment  for  their 
stock  in  said  company;  that  another  of  the  stockholders  of 
record,  John  Keoler,  the  holder  of  twenty-eight  shares  of  pre- 
ferred stock  and  seven  shares  of  common  stock,  also  at  the  same 
time  served  a  similar  notice  in  writing;  and  that  said  notice  was 
strictly  in  compliance  with  the  remedy  created  by  the  laws  of 
Ohio  in  Sections  8710  to  8718  of  the  General  Code.  It  further 
alleges  that  the  Williams  Shoe  Company  failed  to  pay.  And 
that  the  Williams  Shoe  Company  selected  as  an  arbitrator 
Joseph  A.  Sahlfeld  to  act  for  them  and  the  plaintiffs  selected 
I.  M.  Freiberg,  and  these  two  selected  John  F.  Ankenbauer; 
and  that  the  three  arbitrator^  gave  due  and  proper  notice  to  the 
interested  parties  of  their  meetings;  that  the  first  meeting  was 
held  March  27,  1914,  and  that  the  plaintiffs  and  the  defendant 
were  represented  by  their  counsel,  William  Creed  and  Ed.  A. 
Hafner,  appearing  for  the  Williams  Shoe  Company,  and  W.  B. 
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MJente  and  Henry  Bentley  appearing  for  Prank  and  Annie 
BDoflfard ;  evidence  was  taken  and  the  arbitrators  made  an  award 
finding  the  value  of  the  stock  of  plaintiffs  to  be  $1,900,  and  a 
copy  of  the  award  is  attached  to  the  supplemental  petition. 
They  further  allege  that  the  Williams  Shoe  Company  was  fur- 
nished with  a  copy  of  said  award  and  neglected  for  more  than 
sixty  days  to  take  any  action  thereon,  and  failed  to  pay  the 
amount  of  the  award;  and  they  therefore  pray  for  judgment 
against  the  defendants  in  the  sum  of  $1,900,  with  interest  at  six 
per  cent,  from  the  6th  day  of  September,  1913.  The  purported 
copy  of  the  award  attached  to  the  supplemental  petition  appears 
to  be  signed  by  two  of  the  arbitrators  only,  John  P.  Anken- 
bauer  and  I.  M.  Freiberg. 

It  thus  appears  that  there  was  engrafted  on  this  bill  of  equity 
an  action  at  law  pure  and  simple,  to  recover  a  money  judgment. 

Thereafter,  on  the  16th  of  December,  1914,  John  Keoler  filed 
an  intervening  petition,  by  leave  of  court,  in  which  he  set  up 
substantially  the  same  state  of  facts  as  was  set  up  in  the  supple- 
mental petition  by  Frank  and  Annie  Hoffard  with  this  differ- 
ence, that  he  claimed  to  be  the  owner  of  twenty-eight  shares 
of  the  preferred  stock  of  the  Williams  Shoe  Company  and  of 
seven  shares  of  the  common  stock  of  said  company,  and  he 
asked  for  a  personal  judgment  against  the  defendant,  the  Wil- 
liams Shoe  Company,  in  the  sum  of  $2,100,  with  interest  from 
September  6,  1913.  And  there  is  attached  to  the  intervening 
petition  what  purports  to  be  a  copy  of  an  award  made  by  the 
same  arbitrators,  signed  by  two  only,  as  in  the  Hoffard  ease. 
Summonses  were  issued  upon  the  supplemental  petition  and 
upon  the  intervening  petition,  and  service  was  duly  made  npon 
the  Williams  Shoe  Company  and  the  defendants,  Frederick 
Weber  and  Charles  Weber. 

Thereupon  the  Williams  Shoe  Company  filed  answers  to  the 
supplemental  petition  and  the  intervening  petition,  which  an- 
swers are  substantially  the  same,  in  which  they  admit  most  of 
the  allegations  of  the  supplemental  petition  and  the  intervening 
petition,  but  deny  that  there  was  any  award  made  in  favor  of 
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Prank  Hoffard  and  wife  or  in  favor  of  John  Keoler.  They 
deny  that  the  arbitrators  made  an  award  finding  the  value  of 
the  stock  of  Hoffard  and  wife  to  be  $1,900,  and  they  deny  that 
the  copy  of  said  award  attached  to  the  supplemental  petition  as 
Exhibit  A  and  made  part  thereof  is  the  award.  The  same  denial 
appears  in  the  answer  to  the  intervening  petition  of  Keoler. 

Whereupon  Hoffard  and  wife,  and  Eeoler  filed  motions  for 
judgment  upon  the  pleadings,  and  the  court  granted  said  mo- 
tions, and  entered  judgment  in  favor  of  Hoffard  and  wife  for 
the  amount  of  their  claim  with  interest ;  and  for  Keoler  for  the 
amount  of  his  claim  with  interest. 

There  were  two  separate  judgments  entered — one  in  favor 
of  Hoffard  and  wife  on  their  supplemental  petition,  and  one 
in  favor  of  Keoler  on  his  intervening  petition.  We  have,  there- 
fore, the  anomalous  situation  in  this  case  of  three  final  judg- 
ments in  one  case:  the  decree  on  the  bill  in  equity,  and  two 
separate  judgments — one  on  the  supplemental  petition  and  an- 
other on  the  intervening  petition — in  favor  of  different  parties ; 
and  these  judgments  were  rendered  in  the  face  of  the  fact  that 
the  defendants  denied  in  their  answers  to  the  supplemental  peti- 
tion and  to  the  intervening  petition  that  the  arbitrators  made 
an  award  in  finding  the  value  of  the  stock  of  plaintiffs  as  al- 
leged in  the  petitions,  and  in  the  face  of  the  denial  that  copies 
of  the  awards  were  attached  to  the  petitions  in  the  case. 

Sections  8710,  8711  and  8712  provide  that  a  corporation  may 
sell  its  entire  assets  by  taking  certain  steps  therein  set  out, 
upon  the  vote  of  three-fourths  of  the  directors  and  upon  the 
action  of  the  board  of  directors  being  ratified  by  three-fourths 
of  the  stockholders  at  a  meeting  called  for  that  purpose.  These 
sections,  as  above  stated,  do  not  contemplate  any  court  proceed- 
ings, but  the  entire  proceeding  is  to  be  taken  by  the  stockholders 
and  directors  of  the  corporation. 

Section  8713  provides  that  if  a  stockholder  be  dissatisfied  with 
such  sale  and  refuses  to  participate  in  the  proceeds  thereof, 
within  thirty  days  after  the  adoption  of  such  an  agreement  to 
sell  he  shall  state  his  objections  in  writing  and  file  them  with 
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the  corporation,  and  in  writing  he  shall  demand  from  it  payment 
for  his  stock.  Within  sixty  days  thereafter  such  corporation 
shall  pay  to  him  the  value  of  his  stock.  In  case  of  a  disagree- 
ment as  to  the  value  of  the  stock  it  shall  be  ascertained  by  three 
disinterested  persons,  one  of  whom  is  to  be  chosen  by  the  stock- 
holder who  is  dissatisfied,  one  by  the  directors  of  the  corpora- 
tion, and  the  other  by  the  two  so  selected,  who  shall  conduct  an 
arbitration  as  provided  by  the  law  regulating  arbitrations. 

Section  8714  provides  that  if  the  award  is  not  paid  within 
sixty  days  from  its  making,  and  notice  thereof  given  to  the 
stockholder  and  the  corporation,  its  amount  shall  be  evidence 
of  the  amount  due  from  the  corporation,  and  may  be  collected 
as  other  debts  against  it. 

It  would  appear,  therefore,  that  if  an  award  be  made  by  three 
disinterested  persons,  as  provided  by  Section  8713,  and  the 
company  fails  to  pay  the  award,  the  amount  so  found  shall  be 
evidence  of  the  amount  due  from  the  corporation  and  shall  be 
collected  as  other  debts  against  it.  There  is  no  mode  of  collect- 
ing debts  from  a  corporation  except  by  voluntary  payment  by 
the  corporation  or  by  resort  to  the  court  for  a  judgment  for  the 
amount  of  the  claim. 

We  can  see  no  warrant  or  authority  of  law  for  the  filing  of 
the  supplemental  petition  or  the  intervening  petition  in  this 
case  by  two  separate  stockholders  of  the  corporation  upon  the 
claim  that  an  award  had  been  made  to  them.  Each  of  these 
parties  has  a  right  of  action  in  separate  suits  against  the  corpo- 
ration, for  failure  to  pay  an  award ;  but  from  the  record  in  this 
case  the  court  was  not  authorized  to  enter  a  judgment  against 
the  plaintiff,  even  if  there  had  been  separate  suits  brought,  ui)on 
a  motion  for  a  judgment  on  the  pleadings,  there  being  a  denial, 
in  the  answers,  of  an  award  and  of  other  material  facts.  The 
question  of  the  right  to  recover  should  have  been  submitted  to 
a  jury. 

The  record  further  discloses  that  the  alleged  award  was  not 
made  by  three  disinterested  persons,  but  by  two  only,  and  there 
is  no  provision  for  making  an  award  by  two  disinterested  per- 
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sons.  The  statute  authorizes  them  to  proceed  according  to  the 
methods  of  arbitration  which  will  be  found  in  Section  12148  to 
12160  inclusive,  of  the  General  Code.  These  provisions  apply  to 
a  statutory  arbitration,  but  the  arbitration  provided  for  under 
Section  8713  is  manifestly  not  a  statutory  arbitration.  If  any- 
thing, it  is  a  common  law  arbitration.  See  Railway  Co.  v.  Burke, 
54  0.  S.,  98 ;  Mack  v.  Bowman,  2  C.  C,  574. 

We  have  been  somewhat  puzzled  to  determine  what  judgment 
shall  be  entered  in  this  proceeding  in  error.  We  are  satisfied 
that  the  court  erred  in  entering  a  judgment  against  the  Wil- 
liams Shoe  Company  upon  the  supplemental  petition,  and  upon 
the  intervening  petition,  and  the  judgments  should  be  reversed. 
We  are  further  of  the  opinion  that  the  court  below  should  not 
have  permitted  the  supplemental  petition  or  the  intervening 
petition  to  have  been  filed  in  the  action  brought  by  the  plaintiffis. 
The  court  could  not  engraft  upon  a  bill  in  equity  two  causes 
of  action  at  law  for  money  judgments  against  the  defendants. 
If  the  Williams  Shoe  Company  had  objected  to  the  filing  of  the 
supplemental  petition  and  the  intervening  petition,  it  would 
have  been  the  duty  of  the  court  to  refuse  to  permit  them  to  be 
filed;  or,  if  an  objection  had  been  made  after  they  were  filed 
it  would  have  been  the  duty  of  the  court  to  strike  them  from 
the  files. 

Upon  the  whole,  we  think  that  the  proper  course  to  pursue  in 
this  case  is  to  reverse  these  judgments  upon  the  supplemental 
petition  and  the  intervening  petition,  and  remand  the  case  to 
the  superior  court,  with  directions  to  dismiss  the  supplemental 
and  intervening  petitions,  and  to  proceed  to  try  any  question 
remaining  undisposed  of  under  the  original  bill  filed  in  the 
cause.  ' 

Judgment  accordingly. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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AS  TO  THE  riNAUTY  Or  JUDGMENTS  BY  REVIEWINC  COURTS 

ON  WEIGHT  OF  THE  EVIDENCE. 

Court  of  Appeals  for  Allen  County. 

The  Farmers  Banking  (Company  of  Pandora  v. 

William  H.  Harper,  Jr. 

Decided,  March   16,   1917. 

Reversal  on  Weight  of  the  Evidence — Law  of  the  Case  Not  Thereby 
Eatahlished — Unless  Evidence  on  Retrial  is  Substantially  the  Same, 

Where  a  former  Judgment  for  the  plaintiff  has  been  reversed  on  the  sole 
ground  that  it  was  against  the  weight  of  the  evidence,  and  on  a 
retrial  a  verdict  is  directed  for  the  defendant  on  the  ground  that 
the  judgment  of  the  reviewing  court  had  established  the  law  of  the 
case,  such  order  directing  a  verdict  is  erroneous  when  the  evidence 
on  the  second  trial  is  not  substantially  the  same  as  on  the  first 
trial,  and  the  plaintifT  having  made  a  prima  facie  case,  the  Judg- 
ment on  the  directed  verdict  will  be  reversed. 

Hughes  &  Tripplehorn,  for  plaintiff  in  error. 
Wheeler  &  Bentley  and  J.  W.  Askins,  contra. 
Error  to  the  court  of  common  pleas. 

Richards,  J. 

This  action  was  brought  for  the  purpose  of  holding  t!he  de- 
fendant liable  as  endorser  on  a  promissory  note  which  he  had 
endorsed  and  transferred  to  plaintiff.  On  the  first  trial  of 
the  case  each  party,  at  the  conclusion  of  all  the  evidence,  moved 
the  court  for  a  directed  verdict,  and  the  trial  judge,  after  due 
consideration,  found  and  determined  that  the  plaintiff  was  en- 
titled  to  a  judgment  for  the  amount  of  the  note  and  rendered 
judgment  accordingly.  Harper  prosecuted  error  to  this  court 
and  the  judgment  was  reversed  on  the  ground  that  it  was  con- 
trary to  the  weight  of  the  evidence,  the  decision  of  this  court 
being  announced  on  February  7,  1916,  and  the  case  being  re- 
manded for  further  proceedings. 
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It  is  said  in  argument  that  this  court,  in  rendering  the  judg- 
ment of  reversal,  was  mistaken  in  assuming  as  a  fact  that  Har- 
per did  not  prevail  in  a  certain  other  action,  some  of  the  pro- 
ceedings of  which  had  been  offered  in  evidence,  it  being  now 
contended  that  as  a  matter  of  fact  the  action  referred  to  has  not 
yet  been  disposed  of.  Technically,  the  statement  of  this  court 
was  correct  in  that  Harper,  of  course,  has  not  prevailed  if  the 
action  referred  to  has  not  been  disposed  of.  The  record  shows 
that  the  action,  to  which  reference  was  there  made  was  com- 
menced on  September  5,  1911,  and  possibly  this  court  had  in 
mind  the  well  known  principle  of  equity  that  things  which  should 
have  been  done  will  be  presumed  to  have  been  done,  and  from 
this  principle  reached  the  conclusion  tlhat  the  action  must  have 
been  disposed  of,  it  having  been  pending  all  those  years.  How- 
ever, the  disposition  of  that  case  is  a  matter  of  little  importance 
to  a  determination  of  the  case  at  bar. 

On  the  retrial  of  the  instant  case  the  trial  judge  at  the  con- 
clusion of  lihe  evidence  offered  on  behalf  of  the  plaintiff  directed 
a  verdict  in  favor  of  the  defendant,  basing  his  action  upon  the 
ground  that  the  court  of  appeals,  having  already  determined 
that  the  former  judgment  was  against  the  weight  of  the  evidence, 
had  thereby  established  the  law  of  the  case  and  that  the  defend- 
ant was,  therefore,  perforce,  entitled  to  a  verdict  by  direction 
of  the  court,  the  evidence  on  the  retrial  being  the  same. 

This  position  is  earnestly  contended  for  in  this  court  by  coun- 
sel for  the  defendant.  In  order  to  determine  whether  the  con- 
tention is  correct  it  will  be  necessary  to  examine  the  record  on 
the  retrial  of  the  case.  That  trial  opened  with  the  following 
statement,  made  by  counsel  for  plaintiff: 

*'It  has  been  agreed  that  we  may  read,  all  of  us,  the  testi- 
mony on  both  sides  that  has  been  given  in  the  former .  trial, 
subject  of  course  to  any  objections  to  the  competency  or  other- 
wise of  the  testimony." 

Counsel  for  the  defendant  then  stated  that  the  testimony  could 
be  read  instead  of  calling  the  witnesses  again,  and  that  this  was 
all  that  they  agreed  to.    After  these  preliminary  statements  the 
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record  recites  that  ttiereupon  counsel  for  the  plaintiflf,  to  main- 
tain the  issues  upon  its*  part  to  be  maintained,  called  as  a  wit- 
ness, for  cross-examination  only,  William  H.  Harper,  Jr.,  who 
being  first  duly  sworn,  testified  as  follows :  the  bill  of  exceptions 
then  proceeding  to  set  out  in  full  his  cross-examination.  The 
only  conclusion  from  which  the  court  could  draw  the  inference 
that  the  witnesses  were  not  actually  produced  in  open  court 
and  re-examined  is  based  on  the  statements  already  made  by 
counsel,  and  the  fact  that  the  testimony  of  the  witnesses  is  con- 
tained within  quotation  marks.  We  assume  that  this  testimony 
was  read  from  the  previous  record  in  the  case. 

It  does  not,  however,  appear  that  all  of  the  evidence  which 
was  introduced  on  the  first  trial  was  introduced  on  the  second 
trial  of  the  case.  On  the  contrary,  the  record  afiirmatively 
shows  that  it  does  not  contain  all  of  the  evidence  which  was  in- 
troduced on  the  first  trial.  The  judgment  which  was  rendered 
on  the  first  trial  is  shown  by  the  journal  entry  thereof  to  have 
been  rendered  after  both  the  plaintiflf  and  the  defendant  had 
introduced  evidence  and  rested ;  whereas  the  judgment  rendered 
on  the  second  trial  is  shown  to  have  been  rendered  at  the  con- 
clusion of  the  evidence  offered  on  behalf  of  the  plaintiflf,  and 
the  bill  of  exceptions  shows  that  it  does  not  contain  the  evidence 
offered  by  the  defendant  on  the  former  trial,  because  all  of  the 
witnesses  are  examined  in  chief  by  counsel  for  plaintiflf,  whereas 
if  any  of  the  evidence  was  that  which  had  been  oflfered  by  de- 
fendant on  the  former  trial  it  would  appear  that  the  witnesses 
called  by  him  had  been  first  examined  by  his  counsel. 

It  is  manifest,  therefore,. that  the  bill  of  exceptions  now  be- 
fore us  does  not  contain  any  evidence  oflfered  on  the  former 
trial  on  behalf  of  ihe  defendant,  and  we  are  not  permitted  to 
assume  what  that  evidence  may  have  been.  Each  party,  as  i? 
well  known,  is  entitled  to  the  benefit  of  all  the  evidence  no  matter 
by  whom  it  may  have  been  oflfered. 

Reliance  is  placed  on  Michigan  Mutual  Life  Insurance  Co.  v. 
Whittdker,  Adm'r,  9  C.C.(N.S.),  126.  In  this  case  the  circuit 
court  sitting  in  Hamilton  county  reversed  a  second  judgment 
which  had  been  rendered  and  entered  a  final  judgment  in  favor 
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of  the  plaintiff  in  error,  basing  its  action  on  the  ground  that 
the  former  reversal  had  been  on  the  weight  of  the  evidence  and 
that  this  having  determined  the  law  of  the  case  a  similar  ver- 
dict should  be  directed  on  a  retrial  of  the  case  in  the  absence  of 
additional  testimony.  This  case  was  carried  to  the  Supreme 
Court  and  is  there  found  reported  under  the  title  of  WhitaJcer, 
Adm'r,  v.  Michigan  Mutual  Life  Insurance  Co,,  77  0.  S.,  518, 
where  the  judgment  of  reversal  is  affirmed,  but  the  final  judg- 
ment rendered  by  the  circuit  court  is  reversed  and  the  cause 
remanded  for  a  new  trial.  The  Supreme  Court,  however,  did  not 
determine  whether  the  principle  announced  by  the  circuit  court 
was  a  correct  statement  of  the  law,  but  Shauck,  C.  J.,  speaking 
for  the  court,  on  page  521  said : 

''Assuming  the  correctness  of  that  view  respecting  the  effect 
of  the  former  judgment  of  the  circuit  court,  there  are  two  rea- 
sons why  it  should  not  have  been  applied  in  the  present  case. 


>> 


One  of  the  reasons  found  to  exist  in  that  case  is  manifest  upon 
the  face  of  the  record  in  the  case  now  under  consideration, 
namely,  it  appears  that  upon  the  second  trial  of  this  case  all 
the  evidence  was  not  offered  which  had  been  offered  on  the 
former  trial  of  the  case.  Counsel  did  not  claim  at  the  opening 
of  the  trial  that  they  were  going  to  offer  all  of  the  evidence 
which  had  been  offered  on  the  former  trial  and,  as  already 
stated,  the  record  itself  shows  that  if  they  had  made  such  con- 
tention it  was  not  carried  out. 

If  we  assume  the  correctness  of  the  decision  cited  in  9  C.C. 
(N.S.),  supra,  the  authority  can  only  be  applied  in  a  case  where 
the  evidence  on  the  retrial  is  substantially  the  same  as  on  the 
first  trial.  If  the  record  discloses  that  such  is  not  the  case,  and 
if  the  plaintiff  by  evidence  offered  on  a  retrial  makes  a  prima 
facie  case,  the  sufficiency  of  the  evidence  would,  of  course,  come 
within  the  general  rule  of  law  and  have  to  be  submitted  to  the 
jury  for  its  determination.  Manifestly,  when  a  reviewing  court 
reverses  a  case  for  the  sole  reason  that  the  judgment  rendered 
was  against  the  weight  of  the  evidence,  that  holding  could  not 
be  the  law  of  the  case  in  any  future  trial  unless  the  evidence  on 


526  COUBT  OP  APPEALS. 

Banking  Co.  v.  Harper.  [TaL27  (NA) 

such  future  trial  should  be  substantially  the  same  as  that  offered 
on  the  former  trial.  In  a  case  where  a  judgment  has  been  ren- 
dered for  the  plaintiff  and  a  reviewing  court,  finding  that  the 
same  is  against  the  weight  of  the  evidence,  reverses  and  remands 
the  cause  for  a  new  trial,  the  judgment  of  reversal  may  have 
been  based  upon  evidence  which  came  from  witnesses  called  by 
the  defendant. 

Upon  the  general  question  now  under  consideration  see  Sidney 
V.  Schmidt,  33  C.  C,  128,  and  Firemen's  Ins,  Co,  v.  Stem,  11 
C.  D.,  818. 

Furthermore,  it  appears  from  the  record  that  on  the  last 
trial  H.  C.  Eysenbach  was  called  as  a  witness  and  testified,  and 
that  he  had  not  testified  on  the  former  trial  of  the  case.  Cer- 
tain portions  of  his  testimony  are  material  to  the  issues  between 
the  parties,  and  the  weight  which  should  be  given  to  his  testi- 
mony was  of  course  a  matter  for  the  jury.  It  may  be,  as  has 
been  stated,  entirely  cumulative  and  not  very  important,  but  it 
is  certainly  entitled  to  some  weight,  and  the  plaintiff  was  en- 
titled to  strengthen  its  case  by  submitting  on  the  retrial  what- 
ever additional  evidence  it  might  have,  whether  cumulative  or 
otherwise,  and  was  entitled  to  have  the  weight  thereof  determined 
by  the  jury. 

Finding  that  the  plaintiff  on  the  retrial  of  the  case  introduced 
evidence  making  at  least  a  prima  facie  case  in  its  behalf,  and 
that  the  evidence  was  not  substantially  the  same  as  on  the  for- 
mer trial,  it  follows  from  what  has  been  said  that  the  judgment 
based  on  the  directed  verdict  must  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Chittenden,  J.,  and  Kinkadb,  J.,  concur. 
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SERVICE  OUTSIDE  Or  THE  COUNTY. 

Court  of  Appeals  for  Knox  County. 

Edward  Blackburn  v.  Webb  Peoples. 

m 

Decided,  October  25,  1917. 

Summons — In  an  Actio7i  for  Foreclosure  of  a  Common  Law  Lien — May 
Not  he  Issued  for  Service  Outside  of  the  County — Summons  in  Ac- 
tions in  Foreclosure  Distinguished. 

No  authority  exists  for  issue  or  service  of  summons  outside  of  the 
county  upon  a  non-resident  defendcmt  who  has  been  sued  for  fore- 
closure of  a  common  law  lien. 

Wm.  M.  Koons  and  Wm,  O.  Koons,  for  plaintiff  in  error. 
J.  W.  Barry,  contra. 

HoucK,  J. 

This  suit  was  originally  commenced  in  the  Common  Pleas 
Court  of  Knox  County,  the  plaintiff  in  error  being  the  plaintiff 
below  and  the  defendant  in  error  being  the  defendant  below. 

The  cause  of  action  set  forth  in  the  petition  was  for  the  fore- 
closure of  a  common  law  lien  claimed  to  be  held  by  the  plaintiff 
on  a  certain  Ford  automobile  owned  by  the  defendant,  upon 
which  plaintiff  had  made  certain  repairs  and  performed  work 
and  labor  thereon.  Plaintiff  claimed  there  was  due  him  for 
such  repairs  and  such  labor  the  sum  of  $272.57.  The  prayer  of 
the  petition  is  for  the  recovery  of  said  $272.57  and  for  an  order 
of  court  to  issue  to  the  sheriff  of  Knox  county,  Ohio,  directing 
him  to  advertise  and  sell  said  machine  and  apply  the  proceeds 
of  said  sale  in  payment  of  the  amount  as  found  due  the  plaint- 
iff, and  for  general  relief. 

The  plaintiff  resides  in  Knox  county,  the  defendant  in  Mor- 
row county,  Ohio.  A  summons  was  issued  on  said  petition  di- 
rected to  the  sheriff  of  Morrow  county,  Ohio,  and  personal  serv- 
ice was  had  upon  the  defendant,  Webb  Peoples.    A  motion  was 
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filed  by  defendant  attacking  the  jurisdiction  of  the  court  on  the 
ground  that  defendant  was  a  resident  of  Morrow  county,  Ohio, 
and  that  service  had  been  made  in  that  county.  The  court  of 
common  pleas  sustained  said  motion,  and  to  the  sustaining  of 
same  error  is  prosecuted  to  this  court. 

The  defendant  in  error  contends  that  the  petition  in  error 

should  be  dismissed  because  there  is  no  final  order  or  judgment 

*  entered  in  the  case  from  which  error  can  be  prosecuted.     He 

further  insists  that  the  motion  to  quash  the  service  of  summons 

was  properly  sustained  by  the  trial  judge. 

Passing  the  question  as  to  whether  or  not  the  judgment  in 
this  case  is  one  from  which  error*'  can  be  prosecuted,  and  going 
to  the  merits  of  the  case,  we  know  of  no  authority  in  law  for  the 
issuing  of  a  summons  in  a  foreclosure  of  a  common  law  lien  out- 
side of  the  county  in  which  the  plaintiff  resides.  The  summons 
in  this  case  was  served  upon  the  defendant,  who  was  not  a  resi- 
dent of  the  county  in  which  it  was  issued,  and  it  was  not  served 
upon  him  within  the  county  in  which  it  was  issued,  and  we  are 
bound  to  hold  and  do  hold  that  the  common  pleas  court  had  no 
jurisdiction  over  the  person  of  the  defendant  in  the  present 
case. 

Counsel  for  plaintiff  in  error  contend  and  urge  that  because 
a  summons  can  be  issued  to  an  adjoining  county  in  a  foreclosure 
proceeding  that  it  necessarily  follows  that  the  same  procedure 
is  proper  in  the  foreclosure  of  a  common  law  lien.  In  the  case 
of  the  foreclosure  of  a  mortgage  the  statute  clearly  provides 
for  such'  procedure,  but  we  know  of  no  statute  with  reference 
to  common  law  liens,  and  we  have  been  unable  to  find  an  adjudi- 
cated case  wherein  it  was  held  that  a  summons  could  be  issued 
to  an  adjoining  county  where  it  was  sought  to  foreclose  a  com- 
mon law  lien. 

Thus  it  follows  that  the  finding  of  the  common  pleas  court 
will  not  be  disturbed  in  the  judgment  entered  in  this  case. 

Judgment  affirmed. 

Powell,  J.,  and  Shields,  J.,  concur. 
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VALIDITY  or  EXTRADITION  PROCEEDINGS. 

Court  of  Appeals  for  Hamilton  County. 

Ex  Parte  James  Maloney. 

Decided,  December  3,  1917. 

Extrcuiitiofir—Duty  of  a  (Governor  Upon  Demand  Being  Made  for  a  Fugi- 
tive— Probable  Ouilt  of  the  Accused  Can  Not  he  Determined  on 
Habeas  Corpus. 

It  Is  the  duty  of  the  Governor  of  this  state  to  Issue  a  warrant  of  arrest 
for  one  alleged  to  be  a  fugitive  from  Justice  In  another  state,  upon 
demand  of  the  Covernor  of  such  other  state  accompanied  by  an 
affidavit,  certified  as  authentic,  which  sets  forth  the  charge  made 
against  the  said  alleged  fugitive  and  the  charge  so  set  forth 
constitutes  a  crime  or  felony  committed  In  such  other  state; 
and  It  is  not  the  province  of  the  Governor  to  inquire  whether  the 
person  sought  to  be  extradited  is  guilty  of  the  offense  charged;  and 
a  court  Is  without  authority,  upon  application  for  release  by  habeas 
corpus,  to  hear  the  case  on  its  merits  for  the  purpose  of  determi- 
Ing  whether  or  not  the  accused  Is  probably  guilty  of  the  of- 
fense for  which  he  is  being  extradited. 

D.  T.  Hackett,  for  James  Maloney. 

J,  v.  Campbell,  Prosecuting  Attorney  and  W.  M.  Locke,  As- 
sistant Prosecuting  Attorney,  for  the  state. 

Gorman,  J. 

Upon  the  4th  of  May,  1917,  James  Maloney  was  arrested  on 
a  warrant  issued  by  the  Governor  of  the  state  of  Ohio  in  extradi- 
tion charging  him  with  being  a  fugitive  from  justice  from  the 
state  of  Pennsylvania,  county  of  Lancaster.  Maloney  was  taken 
into  custody  by  the  sheriff  of  Hamilton  county  under  the  war- 
rant issued  by  the  Governor,  and  before  he  had  an  opportunity 
to  be  taken  before  one  of  the  judges  of  the  court  of  common 
pleas,  as  required  by  Sections  113  and  114,  General  Code,  a  writ 
of  habeas  corpus  was  sued  out  on  his  behalf  by  Denis  T.  Hackett 
in  which  it  was  alleged  that  Maloney  was  illegally  restrained 
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and  deprived  of  his  liberty,  without  any  legal  authority,  by 
George  F.  Schott,  sheriff  of  Hamilton  county,  Ohio.  The  sheriff 
answered  the  writ,  setting  out  that  he  held  Maloney  by  virtue 
of  the  warrant  issued  by  the  Governor  of  the  state  of  Ohio,  which 
warrant  was  issued  at  the  request  of  the  Governor  of  Pennsyl- 
vania for  the  arrest  of  said  James  Maloney,  and  was  directed  to 
him  as  sheriff  of  Hamilton  county,  commanding  him  to  arrest  and 
detain  the  said  Maloney. 

Upon  Maloney  being  brought  into  the  court  of  common  pleas, 
a  hearing  was  held  by  one  of  the  judges  thereof,  and  Maloney 
was  discharged  from  the  custody  of  the  sheriff.  The  entry  dis- 
charging Maloney  is  as  follows : 

*  *  This  cause  came  on  to  be  heard  on  the  pleadings  and  the  evi- 
dence, all  the  parties  being  in  court,  and  upon  due  consideration 
thereof  the  court  finds  that  the  said  prisoner  is  unlawfully  re- 
strained of  his  liberty,  because  the  affidavit  dated  December  30, 
1916,  does  not  charge  a  crime  under  the  laws  of  Pennsylvania, 
and  that  the  proceedings  before  the  Governor  of  Ohio  were  not 
in  accordance  with  the  laws  of  Ohio." 

JBrror  was  prosecuted  to  that  judgment  discharging  the  pris- 
oner, and  the  cause  is  now  in  this  court  for  our  determination. 

It  appears  that  the  judge  who  heard  the  cause  in  the  common 
pleas  court  conceived  it  to  be  his  duty  to  hear  the  case  upon  its 
merits  as  to  whether  or  not  ]\f aloney  was  guilty  of  an  offense  in  the 
state  of  Pennsylvania.  Evidence  was  permitted  to  be  introduced 
by  counsel  for  IMaloney  tending  to  show  that  Mialoney  was  not 
an  employee  of  one  Duncan,  and  that  he  was  in  business  in  Lan- 
caster, Pa.,  on  his  own  account.  We  think  in  permitting  this  evi- 
dence to  be  adduced  at  this  hearing  the  court  of  common  pleas 
misconceived  the  province  of  the  writ  of  habeas  corpus. 

The  sole  question  for  the  court  was  whether  or  not  the  Governor 
of  Ohio  was  authorized  in  issuing  a  warrant  for  the  arrest  and 
extradition  of  Maloney  upon  the  request  of  the  Governor  of  Penn- 
sylvania. The  record  discloses  that  the  Governor  of  Pennsyl- 
vania made  a  request  to  the  Governor  of  Ohio  for  the  surrender 
and  designated  as  the  agent  of  the  state  of  Pennsylvania  one  H. 
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R.  Steigerwalt.  The  record  also  shows  that  there  was  an  aflfidavit 
made  before  John  F.  Heinitsch,  an  alderman  in  and  for  the  city 
of  Lancaster  and  county  of  Lancaster  and  state  of  Pennsylvania, 
by  one  H.  A.  Duncan,  charging  that  James  Maloney  did  on  or 
about  the  19th-23d  day  of  December,  1916,  in  the  city  of  Lan- 
caster, unlawfully  and  willfully  commit  embezzlement ;  that  said 
James  IMaloney  then  and  there  being  employed  by  H.  A.  Duncan 
as  a  salesman  to  sell  fruit,  etc.,  did  by  virtue  of  such  employment 
receive  and  take  into  his  possession  $146.05,  which  is  the  subject 
of  larceny  for  and  on  account  of  his  said  employer ;  and  did  then 
and  there  unlawfully,  fraudulently  and  feloniously  embezzle  the 
said  $146.05,  contrary  to  the  acts  of  the  Assembly  of  the  Com- 
monwealth of  Pennsylvania  in  such  cases  made  and  provided. 
This  affidavit  was  dated  December  30,  1916,  and  certified  as  being 
a  true  and  correct  copy  by  said  alderman. 

There  was  also  offered  in  evidence  the  warrant  of  the  Governor 
of  the  state  of  Ohio,  which  recites,  among  other  things,  that — 

'*  Requisition  has  been  made  upon  me  (the  Governor  of  Ohio) 
by  the  Governor  of  the  state  of  Pennsylvania  for  the  extradition 
of  James  Maloney,  alleged  fugitive  from  justice  of  said  state 
of  Pennsylvania,  charged  with  the  crime  of  felonious  embezzle- 
ment, as  appears  by  a  copy  of  complaint  duly  authenticated 
and  attached  to  the  requisition  aforesaid." 

There  also  is  in  evidence  a  copy  of  Section  107  of  the  act  of  the 
Assembly  of  the  commonwealth  of  Pennsylvania,  passed  March 
31, 1850,  P.  L.,  408.    This  reads  as  follows : 

**If  any  clerk,  servant,  or  other  person  in  the  employ  of  an- 
other, shall  by  virtue  of  such  employment  receive  and  take  into 
his  possession  any  chattel,  money  or  valuable  security,  which  is 
or  may  be  made  the  subject  of  larceny,  for  or  in  the  name,  or 
on  account  of  his  master,  or  employer,  and  shall  fraudulently 
embezzle  the  same,  or  any  part  thereof,  every  such  offender 
shall  be  deemed  to  have  feloniously  stolen  the  same  from  his 
master  or  employer,  although  such  chattel,  money  or  security 
was  not  received  into  the  possession  of  such  master  or  employer 
otherwise  than  by  the  actual  possession  of  his  clerk,  servant  or 
other  person  in  his  employ,  and  shall  be  punished  as  is  provided 
in  cases  of  larceny  of  like  property." 
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We  do  not  know  whether  this  was  all  the  evidence  adduced  be- 
fore the  Governor  of  Ohio  upon  which  he  issued  his  warrant  for 
the  arrest  of  James  Maloney. 

The  Constitution  of  the  United  States,  Article  IV,  Section  2, 
Clause  2,  provides  that: . 

'*A  person  charged  in  any  state  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  state, 
shall  on  demand  of  the  executive  authority  of  the  state  from 
which  he  has  fled,  be  delivered  up  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime." 

Congress  enacted  Section  5278  of  the  Revised  Statutes  of 
United  States  for  the  purpose  of  carrying  out  this  provision  of 
the  federal  Constitution. 

The  Legislature  of  the  state  of  Ohio  has  enacted  Section  15341, 
General  Code,  which  is  verbatim  Section  5379,  Revised  Statutes 
of  U.  S.     This  section  provides: 

**  Whenever  the  executive  authority  of  any  state  or  territory 
demands  any  person  as  a  fugitive  from  justice,  of  the  executive 
authority  of  any  state  or  territory  to  which  such  person  has  fled, 
and  produces  copy  of  an  indictment  found  or  an  affidavit  made 
before  a  magistrate  of  any  state  or  territory,  charging  the  per- 
son demanded  with  having  committed  treason,  felony  or  other 
crime,  certified  as  authentic  by  the  Governor  or  chief  magistrate 
of  the  state  or  territory  from  whence  the  person  so  charged  has 
fled,  it  shall  be  the  duty  of  the  executive  authority  of  the  state 
or  territory  to  which  such  person  has  fled  to  cause  him  to  be 
arrested  and  secured,  and  to  cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such  demand,  or  to 
the  agent  of  such  authority  appointed  to  receive  the  fugitive, 
and  to  cause  the  fugitive  to  be  delivered  to  such  agent  when  he 
shall  appear." 

The  warrant  of  the  Governor  of  the  state  of  Ohio  recites  that 
''a  copy  of  the  complaint  charging  the  crime  against  Maloney, 
duly  authenticated  and  attached  to  the  requisition  aforesaid," 
was  presented  to  him.  There  is  an  absence  of  any  evidence  in 
this  case  that  such  complaint  duly  authenticated  was  not  befare 
the  Governor,  and  we  are  bound  to  presume  that  the  Governor 
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acted  upon  the  evidence  duly  presented  and  duly  authenticated. 
It  is  claimed  by  counsel  for  Mjaloney  that  under  Section  110, 
Oeneral  Code,  it  was  the  duty  of  the  person  who  made  the  de- 
mand or  application  for  a  warrant  to  the  (Jovemor  of  the  state 
of  Ohio  that  he  should  present  sworn  evidence  that  Maloney  was 
a  fugitive  from  justice  and  that  the  demand  was  made  in  good 
faith  for  the  punishment  of  a  crime,  and 

**not  for  the  purpose  of  the  collection  of  debt  or  pecuniary 
mulct  or  of  removing  the  alleged  fugitive  to  a  foreign  jurisdic- 
tion to  serve  him  with  civil  process,  and  by  a  duly  attested  copy 
of  an  indictment  or  information,  or  a  duly  attested  copy  of  a 
complaint  made  before  a  court  or  magistrate  authorized  to  take 
it  and  accompanied  with  an  affidavit  or  affidavits  to  the  facts 
constituting  the  offense  charged  by  persons  having  actual  knowl- 
edge thereof.'* 

Section  110,  General  Code,  does  not  provide  that  the  demand 
made  upon  the  Governor  of  this  state  shall  be  accompanied  by 
such  evidence.  For  all  that  appears  in  the  record  in  this  case 
the  demand  made  upon  the  Governor  of  the  state  of  Ohio  was 

accompanied  by  this  evidence.    The  record  before  us  does  noti 

• 

pretend  to  contain  all  the  evidence  presented  to  the  Governor  of 
the  state  of  Ohio  by  the  agent  of  the  Governor  of  the  state  of 
Pennsylvania  for  the  requisition  of  Maloney.  Whether  or  not 
SHch  evidence  was  before  the  Governor  of  the  state  of  Ohio,  we 
hold  that  it  was  his  duty  to  issue  his  warrant,  upon  the  demand 
of  the  Governor  of  the  state  of  Pennsylvania,  if  the  demand  were 
accompanied  by  an  affidavit  certified  as  authentic,  setting  forth 
the  charge  made  against  the  person  who  had  fled  from  the  state, 
and  said  charge  set  forth  a  crime  or  felony  committed  in  another 
state. 

It  is  not  within  the  province  of  the  Governor  of  the  state  of 
Ohio  to  inquire  whether  or  not  the  person  who  was  sought  tq 
be  extradited  was  guilty  of  the  offense  charged.  All  that  he  was 
obliged  to  do,  and  all  that  he  should  do  would  be  to  ascertain 
whether  or  not  there  was  evidence  charging  the  commission  of 
a  crime  or  felony,  against  the  person  who  was  sought  to  be  ex- 
tradited, and  that  this  evidence  was  duly  authenticated. 
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It  was  not  the  province  of  the  court  of  common  pleas  under 
Sections  113  and  114,  General  Code,  to  review  the  action  of  the 
Governor  of  the  state  of  Ohio;  nor  could  the  court  of  common 
pleas  in  this  case  determine  whether  or  not  James  Mialoney  was 
guilty  of  the  commission  of  a  crime  in  the  state  of  Pennsylvania, 
if  the  crime  were  charged;  and  the  aflBdavit  submitted  in  this 
case  appears  to  us  to  charge  the  commission  of  embezzlement 
under  Section  107  of  the  Assembly  of  the  commonwealth  of 
Pennsylvania  above  cited.  It  was  not  the  province  of  the  court 
of  common  pleas  to  hear  testimony  as  to  whether  or  not  Maloney 
was  engaged  in  business  on  his  own  account  or  as  an  employee  of 
some  other  person  in  the  state  of  Pennsylvania',  city  of  Lan- 
caster. These  sections,  109  to  118,  inclusive,  were  passed  by  the 
Legislature  of  this  state  for  the  purpose  of  aiding  and  assist- 
ing the  Governor  in  extradition  matters,  and  not  for  the  pur- 
pose of  thwarting  him  in  the  administration  of  his  functions  as 
Governor  of  the  state. 

If  Section  110,  General  Code,  should  be  construed  as  is  claimed 
by  counsel  for  Maloney,  then  we  hold  it  would  be  in  contraven- 
tion of  the  provision  of  the  federal  Constitution  above  cited,  and 
in  contravention  of  the  statute  of  the  United  States,  Section 
5278  (G.  C,  15341),  and  to  that  extent  it  would  be  null  and 
void.  But  as  we  read  this  section  and  construe  it,  we  think  it 
applies  to  the  Governor  of  the  state,  and  not  to  a  judge  of  the 
court  of  common  pleas.  It  was  passed  for  the  purpose  of  guid- 
ing the  Governor  in  determining  whether  or  not  a  warrant  should 
be  issued.  It  related  to  the  evidence  that  must  be  adduced  to 
the  Governor,  and  there  is  no  provision  in  the  statute  which  re- 
quires all  the  evidence  adduced  before  the  Governor  to  be  pre- 
sented to  a  judge  of  the  court  of  common  pleas,  the  Supreme 
Court  or  the  court  of  appeals  when  an  extradited  person  is 
brought  before  any  one  of  these  courts. 

Section  113,  General  Code,  provides : 

* '  If  the  Governor  decide  to  comply  with  the  demand  for  the 
surrender  of  a  person  charged  with  an  oflfense  committed  in 
another  state  or  territory,  he  shall  issue  a  warrant  to  the  sheriff 
of  the  county  in  which  the  person  so  charged  may  be  found,  com- 
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manding  him  forthwith  to  arrest  and  bring  such  person  before 
a  judge  of  the  Supreme  Court,  of  the  court  of  appeals  or  of  the 
common  pleas  court,  to  be  examined  on  the  charge." 

Section  114,  General  Code,  provides: 

**Upon  the  return  of  the  warrant  by  the  sheriflE  with  the 
person  so  charged  in  custody,  the  judge  before  whom  the  per- 
son so  arrested  is  brought  shall  proceed  to  hear  and  examine 
the  charge.  Upon  proof  by  him  adjudged  sufl&cient,  he  shall 
commit  such  person  to  the  jail  of  the  county  for  a  time  to  be 
fixed  by  him  in  the  order  of  committment ;  thereupon  such  judge 
shall  cause  notice  to  be  given  to  the  executive  authority  making 
such  demand,  or  to  the  agent  duly  appointed  and  authorized 
to  receive  the  fugitive." 

As  was  said  by  Judge  Longworth  in  the  case  of  Ex  parte  Van 
Vleck,  3  Bull.,  763 : 

''The  act  of  Congress  (Section  5278,  U.  S.  R.  S.)  passed  in 
pursuance  of  Section  2,  Article  IV  of  the  Constitution  of  the 
United  States,  gives  to  the  Governor  of  the  state  upon  whom 
the  requisition  is  made  no  discretion  to  inquire  into  any  ques- 
tion further  than  the  identity  of  the  fugitive  and  the  regularity 
of  the  requisition  papers.  Any  attempt  by  state  laws  to  clothe 
him  with  greater  jurisdiction  would  be  in  conflict  with  the  act 
of  Congress." 

In  this  case  the  identification  of  Maloney  was  undisputed. 
His  own  testimony  and  the  testimony  of  others  was  to  the  effect 
that  he  was  the  person  who  was  charged  with  the  commission  of 
the  crime  in  Lancaster,  Pennsylvania.  The  affidavit,  in  our 
opinion,  sufficiently  charged  the  crime  under  the  law  of  Pei\Q- 
sylvania.  The  Governor's  warrant  appears  to  be  regular  and 
authentic,  and  the  demand  by  the  Governor  of  Pennsylvania 
upon  the  Governor  of  Ohio  appears  to  be  in  all  respects  in  ac- 
cordance with  the  law.  There  was  no  necessity,  in  our  opinion, 
for  an  additional  affidavit  before  the  court  of  common  pleas 
such  as  described  in  Section  110,  General  Code.  But  if  there 
were  necessity  for  such  an  affidavit,  for  all  that  appears  in  this 
case  such  an  affidavit  was  before  the  Governor.  The  record  fails 
to  show  the  absence  of  such  an  affidavit. 
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The  court  of  common  pleas  in  undertaking  to  hear  and  deter- 
mine the  question  of  Maloney's  guilt  greatly  exceeded  its  juris- 
diction and  authority.  No  such  power  is  vested  in  a  court  of 
common  pleas  under  a  habeas  corpus  case  to  hear  and  determine 
a  charge  of  felony  committed  in  another  state. 

The  prisoner,  Maloney,  should  have  been  remanded  to  the  dier- 
iff,  and  the  habeas  corpus  should  have  been  dismissed;  and  be- 
cause of  the  failure  to  take  such  action  by  the  court  of  common 
pleas,  the  judgment  is  reversed. 

Jones,  P.  J.,  concurs ;  Hamilton,  J.,  not  participating. 


GOOD  FAITH  RSQUIRfiD  BETWEEN  AN  INDEMNITY 
COMPANY  AND  THE  ASSURED. 

Court  of  Appeals  for  Cuyahoga  County. 

Judges  Richards,  Klnkade  and  Chittenden,  of  the  Sixth  District,  sitting 

in  place  of  Judges  of  the  Eighth  District. 

The  Cleveland  Wire  Spring  Company  v.  GENBRAii  Accident, 
Fire  &  Life  Assurance  Corporation,  Limited.* 

Decided,  April  21,  1917. 

Insurance — Indemnity  Company  Must  Exercise  Good  Faith  Toward  the 
Insured — In  "Negotiating  Settlement  of  Claim  of  an  Injured  Em- 
ployee, 

1.  An  indemnity  insurance  company  Issuing  policies  to  indemnify  the 

assured  m  a  fixed  maximum  sum  against  loss  by  reason  of  lia- 
bility which  may  be  Imposed  by  law  on  the  assured  if  any  of  its 
employees  should  accidentally  suffer  injuries  within  the  proTlsions 
of  the  policy,  owes  to  the  assured  the  duty  of  exercising  good  faith 
under  its  contract  of  indemnity  and  in  negotiations  for  the  settle- 
ment of  legal  proceedings  brought  by  injured  employees. 

2.  Where  a  policy  for  $5,000  contains  a  provision  that  no  action  shall 

lie  against  the  indemnity  company  for  any  loss  under  the 'policy 
unless  brought  by  the  assured  for  loss  actually  sustained  and  paid 

*Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this  ease 
overruled  by  the  Supreme  Court  July  3,  1917. 
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by  him  in  satlBfaction  of  a  Judgment  after  trial  of  the  Issue,  and 
the  petition  in  an  action  by  the  assured  against  the  Indemnity  com- 
pany avers  that  the  assured  had  been  sued  for  a  sum  much  greater 
than  the  face  of  the  policy  by  an  employee  injured  in  Its  service; 
that  while  the  action  was  pending,  the  assured  and  the  indemnity 
company  made  every  effort  to  settle  with  the  injured  employee  and 
his  attorney  for  a  reasonable  amount,  but  that  $7,500  was  the  best 
proposition  that  could  be  obtained;  that  the  assured  offered  to  pay 
$2,500  of  this  amount  but  that  the  indemnity  company  refused  to 
pay  more  than  $3,500,  although  stating  that  the  conditions  were 
such  that  a  verdict  of  $10,000  or  more  would  be  rendered  In  all 
probability  against  the  assured,  which  facts  the  petition  alleged 
constituted  bad  faith,  and  the  petition  further  alleged  that  the 
case  was  not  settled  but  proceeded  to  trial  and  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  the  employee  for  $20,000  which  was 
paid  by  the  assured,  the  averments  of  fact  do  not  show  bad 
faith  on  the  part  of  the  indemnity  company  nor  state  facts  which 
render  it  liable  for  the  difference  between  the  amount  paid  in  satis- 
faction of  the  Judgment,  and  the  amount  for  which  the  action  could 
have  been  settled. 

T.  J.  Ross  and  Ilolding,  Hasten,  Duncan  &  Leckie,  for  plaint- 
iff in  error. 

Hoyi,  Dustin,  Kelley,  McKeehan  &  Andrews,  sjid  Mr.  Home, 
for  defendant  in  error. 

RiCHABDS,  J. 

Error  to  the  court  of  common  pleas. 
'  The  defendant  issued  to  the  plaintiff  a  policy  to  indemnify  it 
to  the  extent  of  five  thousand  dollars,  against  loss  by  reason  of 
liability  which  might  be  imposed  by  law  upon  plaintiff  if  any 
of  its  employees  should  accidentally  suffer  bodily  injuries  while 
employed  in  plaintiff's  factory,  and  within  the  provisions  of  the 
policy.  During  the  term  of  the  policy  one  of  plaintiff's  em- 
ployees, named  Joe  Pogach,  was  injured,  which  injuries  were 
accidentally  suffered  and  were  alleged  to  have  been  suffered 
through  the  negligence  of  the  plaintiff  herein  while  Fogach  was 
such  employee  in  plaintiff's  factory.  The  policy  of  indemnity 
provides  as  follows: 

*'G.  Except  as  herein  elsewhere  provided  for,  the  assured 
shall  not  voluntarily  assume  any  liability,  settle  any  claim,  or 
incur  any  expense  except  at  his  own  costs,  or  interfere  in  any 
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negotiation  for  settlement  or  legal  proceeding  without  the  eon- 
sent  of  the  corporation  previously  given  in  writing. 

**I.  No  action  shall  lie  against  the  corporation  to  recover 
for  any  loss  under  this  policy  unless  it  shall  be  brought  by  the 
assured  for  loss  actually  sustained  and  paid  by  him  in  money 
in  satisfaction  of  a  judgment  after  trial  of  the  issue.'' 

An  action  was  brought  by  Fogach  against  the  company  to  re- 
cover for  the  injury  suffered  by  him,  and  while  it  was  pending 
negotiations  for  settlement  occurred.  The  ease  was  not  set- 
tled but  proceeded  to  trial  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  Fogach  in  the  sum  of  twenty  thousand  dollars, 
which  amount  was  paid  by  the  Cleveland  Wire  Spring  Company, 
the  plaintiff  in  this  case. 

The  petition  in  the  present  action  contains  three  causes  of 
action,  the  first  cause  being  based  on  the  policy  to  recover  the 
amount  thereof,  to-wit,  five  thousand  dollars.  The  second  cause 
of  action  is  based  upon  a  clause  in  the  policy  rendering  the  in- 
demnity company  liable  for  immediate  and  imperative  medical 
and  surgical  relief  and  is  for  $49.75.  These  two  causes  of  ac- 
tion have  been  adjudicated  in  favor  of  the  plaintiff  in  this  case 
and  are  not  involved  in  the  controversy  now  pending  between 
the  parties. 

The  third  cause  of  action  was  met  by  a  demurrer  filed  by  the 
defendant,  which  demurrer  was  sustained  and  final  judgment 
rendered  on  that  cause  of  action  against  the  plaintiff. 

It  is  averred,  in  substance,  in  the  third  cause  of  action  in  this 
case  that  after  the  original  action  to  recover  damages  for  per- 
sonal injury  was  brought,  the  indemnity  company  undertook  to 
and  did  defend  the  same  in  the  name  of  this  plaintiff  and  ad- 
vised plaintiff  that  it  had  made  every  effort  to  settle  with  Joe 
Fogach  for  a  reasonable  amount  but  was  unsuccessful,  and  that 
the  least  amount  that  the  indemnity  company  was  able  to  set- 
tle for  was  far  in  excess  of  the  amount  of  the  policy  limit,  and 
that  if  the  case  proceeded  to  trial  there  was  a  strong  probability 
of  a  verdict  being  rendered  in  excess  of  the  amount  of  five  thou- 
sand dollars,  and  advised  the  Wire  Spring  Company  to  consult 
its  own  private  counsel  as  to  the  best  manner  of  handling  the 
case. 
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The  petition  further  avers  that  this  plaintiff  did  employ 
counsel  and  negotiated  with  said  Joe  Fogach  and  his  attorneys 
for  the  purpose  of  settling  the  claim,  and  as  a  result  of  such  ne- 
gotiations obtained  a  proposition  of  settlement  in  the  sum  of 
$7,500,  and  that  it  communcated  the  offer  of  settlement  to  the 
indemnity  company  and  agreed  to  pay  in  order  to  effect  the  set- 
tlement, an  amount  equal  to  the  difference  between  seven  thou- 
sand five  hundred  dollars  and  the  -amount  of  the  maximum  lia- 
bility of  five  thousand  dollars  stipulated  in  the  policy  to  be  paid 
by  the  indemnity  company. 

The  petition  further  avers  that  the  indemnity  company  there- 
upon stated  to  plaintiff  that  it  would  not  pay  in  settlement  any 
sum  of  money  in  excess  of  $3,500,  and  that  if  settlement  was  to 
be  made  this  plaintiff  must  pay  the  difference  between  said 
amount  of  $3,500  and  the  amount  of  the  proposed  settlement, 
$7,500.  The  plaintiff  avers  that  the  indemnity  company  repre- 
sented to  it  that  there  was  urgent  necessity  of  settling  the  case 
as  the  conditions  were  such  that  a  verdict  of  $10,000  or  more 
would  in  all  probability  be  rendered  against  the  Wire  Spring 
CJompany  as  defendant  in  the  suit  brought  by  Joe  Fogach;  and 
the  plaintiff  avers  that  these  facts  constitute  a  breach  of  good 
faith  on  the  part  of  the  indemnity  company  in  the  performance 
of  its  contract.  Plaintiff  demands  judgment  on  this  third  cause 
of  action  in  the  sum  of  $12,500,  bdng  the  difference  between  the 
amount  paid  by  it  in  satisfaction  of  the  judgment,  and  the 
amount  for  which  the  case  could  have  been  settled. 

The  theory  of  the  plaintiff  in  this  action  is  that  the  indemnity 
company  impliedly  agreed  to  exercise  good  faith  in  its  conduct 
under  the  contract  of  indemnity,  and  that  having,  as  plaintiff 
claims,  failed  so  to  do,  it  is  liable  in  tort  for  the  damages  proxi- 
mately resulting  therefrom.  "We  are  quite  in  accord  with  the 
plaintiff's  contention  that  the  duty  rested  upon  the  indemnity 
company  to  exercise  good  faith  under  the  contract  relations 
existing  between  the  parties,  and  it  will  become  necessary  to 
recur  to  the  averments  of  the  third  cause  of  action  to  ascertain 
whether  it  does  set  forth  such  facts  as  may  amount  to  a  charge 
of  bad  faith. 
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The  contract  of  indemnity  only  rendered  the  company  liable 
for  loss  actually  suffered  and  paid  by  the  assured  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.  It,  of  course,  can  not  be 
contended  that  liability  arose,  by  virtue  of  the  provisions  of  the 
policy,  in  excess  of  the  maximum  amount  of  $5,000  specified 
therein,  and  for  immediate  imperative  medical  and  surgical  re- 
lief;  and  no  liability  for  any  amount  arose  under  the  contract 
of  indemnity  until  after  judgment  had  been  rendered  against 
the  assured  and  the  same  had  been  satisfied  by  it.  The  plead- 
ing avers  that  the  indemnity  company  stated  that  there  was  a 
**  strong  probability  of  a  verdict  being  rendered  in  excess  of  the 
policy  limits,''  and  that  *'a  verdict  of  ten  thousand  dollars  or 
more  would  in  all  probability  be  reridered  against  this  plaintiff 
as  defendant  in  the  suit  of  Joe  Fogach."  It  will  be  noticed  that 
the  averments  do  not  show  that  the  indemnity  company  was 
admitting  its  liability  to  pay  the  full  amount  of  its  policy  by 
reason  of  the  injury  to  Pogach,  but  only  that  there  was  a  strong 
probability  of  a  large  verdict  and  that  a  verdict  of  ten  thousand 
dollars  or  more  would  in  all  probability  be  rendered.  The  plead- 
ing nowhere  shows  the  extent  of  the  injuries  to  Pogach,  nor  the 
manner  in  which  they  were  received.  It  is  a  fair  inference  from 
the  averments,  that  the  prosecution  of  the  case  was  attended  with 
the  uncertainty  usually  met  with  in  actions  by  employees  to  re- 
cover for  personal  injury,  'the  strong  probabilities  being,  as 
averred  in  the  petition,  in  favor  of  the  recovery  of  a  large  sum 
in  this  case. 

The  indemnity  company,  however,  had  the  right  to  estimate 
and  value  that  probability.  It  might  well  take  the  position  that 
while  the  verdict  would  probably  be  in  excess  of  the  amount  of 
its  policy,  it  miglit  not  be  so,  and  it  had  the  right,  under  the 
terms  of  the  policy,  to  require  that  the  action  should  be  litigated 
in  order  to  definitely  settle  and  determine  the  amount  of  the 
liability,  if  any.  Evidently,  under  the  averments  of  the  third 
cause  of  action,  it  valued  this  right  at  $1,500,  and  in  so  valuing 
it  and  in  declining  to  pay  an  amount  in  excess  of  $3,500  by  way 
of  settlement,  the  petition  contains  no  averments  of  fact  show- 
ing bad  faith.    Looking  at  the  result  which  finally  occurred  it 


COURT  OF  APPEALS.  541 


1917.]  Cuyahoga  CJounty. 


would  have  exercised  better  judgment  by  offering  to  pay  a 
larger  sum  than  $3,500,  but  this  is  far  from  saying  that  in  what 
it  did  do  it  was  in  any  wise  guilty  of  bad  faith.  It  is  perfectly 
clear,  under  the  language  of  the  policy,  that  the  indemnity  com- 
pany might  have  stood  on  its  contractual  rights  and  declined  to 
offer  the  payment  of  any  sum  by  way  of  settlement  in  advance 
of  the  trial. 

The  precise  question  under  consideration  does  not  appear  to 
have  been  determined  in  very  many  reported  cases  but  the  prin- 
ciples determining  liability  in  such  cases  have  been  announced 
in  some  very  respectable  authorities. 

Schmidt  v.  Travelers^  Insurance  Co,,  244  Pa.  St.,  286,  was  a 
case  in  which  under  an  indemnity  policy  of  five  thousand  dol- 
lars settlement  could  have  been  effected  for  six  thousand  dollars, 
the  assured  offering  to  contribute  one  thousand  dollars  to  the 
amount  and  requesting  the  indemnity  company  to  make  settle- 
ment, which  was  refused.  The  trial  resulted  in  a  verdict  and 
judgment  for  $9,200.  It  is  true  that  the  report  of  that  case 
does  not  show  that  bad  faith  was  specifically  charged  against 
the  indemnity  company  as  is  claimed  to  be  charged  in  the  peti- 
tion in  the  instant  case ;  but  the  petition  in  the  case  cited  did  set 
forth  the  facts  already  stated,  and  the  only  difference  of  im- 
portance between  that  case  and  the  case  now  under  consideration 
is  that  the  defendant  company  admitted  there  was  strong  proba- 
bility that  a  verdict  would  be  rendered  for  a  sum  largely  in 
excess  of  the  face  of  the  policy.  In  the  opinion  of  this  court 
these  averments  do  not  distinguish  the  case  from  the  authority 
just  cited. 

Brown  &  McCdbe,  Stevedores,  Inc.,  v.  London  Guaranty  d- 
Accident  Co.,  232  Fed.,  298,  is  another  case  shedding  much  light 
on  the  question  under  consideration.  In  that  case  the  report 
shows  that  the  indemnity  company  recognized  its  liability,  and 
this  fact  distinguishes  that  case  from  one  in  which  the  aver- 
ment is  only  that  there  is  strong  probability  of  a  verdict  being 
rendered  in  excess  of  the  amount  of  the  policy.  The  court,  in 
the  case  last  cited,  uses  this  language  in  the  course  of  the  opin- 
ion: 
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' '  It  has  been  held  that,  under  a  policy  like  the  one  in  question, 
the  insurance  company  has  a  right  to  settle  with  an  injured  em- 
ploye or  not,  as  it  deems  advisable,  and  if  it  neglects  or  refuses 
to  do  so,  and  litigates  a  matter  in  good  faith,  and  judgment  is 
recovered  for  more  than  the  face  of  the  policy,  it  is  not  liable 
for  the  excess." 

"While  announcing  the  rule  as  above  stated,  it  held  that  the 
case  was  not  within  its  terms  because  it  appeared  to  be  an  at- 
tempted hold-up  of  the  assured.  The  averments  in  the  case  at 
bar  do  not  show  that  the  indemnity  company  undertook  to  hold 
up  the  assured,  nor  that  it  exercised  bad  faith,  but  rather  that 
the  parties  were  all  negotiating  in  an  attempt  to  make  such  a 
settlement  as  would  be  advantageous  to  all  parties  concerned. 

An  authority  on  which  much  reliance  is  placed  by  the  plaint- 
iff is  Wisconsin  Zinc  Co.  v.  Fidelity  &  Deposit  Company  of 
Maryland,  162  Wis.,  39;  same  case  155  N.  W.,  1081.  In  that 
case  the  court  held  that  no  duty  to  exercise  ordinary  care  was 
enjoined  upon  the  indemnity  company  by  the  terms  of  the 
policy  and  determined  that  the  first  and  second  causes  of  action 
were  insufficient.  The  third  cause  of  action  was  held  to  set 
forth  a  good  cause  of  action  because  the  court,  as  it  construed 
the  averments  thereof,  reached  the  conclusion  that  it  did  in  fact 
charge  the  indemnity  company  with  failing  to  exercise  good 
faith.  We  are  entirely  in  accord  with  the  holding  in  that  case. 
The  indemnity  company  had  the  right,  as  was  there  said,  to  con- 
sult what  it  deemed  to  be  its  own  interest  in  making  settlement, 
but  it  did  not  have  the  right  to  abuse  the  power  vested  in  it  and 
recklessly  and  contumaciously  refuse  to  settle.  It  can  not  be 
said  that  the  averments  in  the  third  cause  of  action  in  the  case 
at  bar  show  reckless  or  contumacious  conduct  on  the  part  of  the 
indemnity  company.  It  went  no  farther  than  to  concede  strong 
probability  of  a  large  verdict,  perhaps  bearing  in  mind  that 
judgments  were  not  always  rendered  on  verdicts  which  had  been 
returned,  and,  if  rendered,  were  sometimes  for  smaller  amounts 
than  named  in  the  verdicts,  and  perhaps  relying  also  on  the  pos- 
sibility of  obtaining  a  reversal  of  any  judgment  that  might  be 
rendered.     The  indemnity  company  in  determining  how  much  it 
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would  pay  by  way  of  settlement  had  the  right  to  take  into  con- 
sideration all  the  possibilities  that  were  or  might  be  presented 
to  relieve  it  from  ultimate  liability  under  the  terms  of  its  policy, 
including  the  possible  insolvency  of  the  assured.  It  is  evident 
from  the  fact  that  it  offered  seventy  per  cent,  of  the  face  of 
the  policy  by  way  of  settlement,  that  it  must  have  realized  a 
strong  probability  of  recovery  in  a  large  sum.  However,  in 
view  of  the  fact  that  its  maximum  liability  under  the  policy  was 
$5,000,  it  falls  very  far  short  of  being  an  admission  on  its  part 
of  a  liability  for  the  amount  of  $5,000,  for  it  to  suggest  the  proba- 
bility of  a  recovery  of  an  amount  that  would  constitute  such  a 
liability — much  less  does  it  tend  to  show  any  bad  faith  on  its 
part. 

We  find  nothing  in  the  case  of  Brassil  v.  Maryland  Casualty 
Co.,  210  X.  Y.,  235,  inconsistent  with  the  views  expressed  in  this 
opinion. 

The  judgment  will  be  affirmed. 

Chittenden,  J.,  and  Kinkadb,  J.,  concur. 


SETTLEMENT  BETWEEN  EXECUTORS  OF  THE 

SAME  ESTATE. 

Court  of  Appeals  for  Knox  County. 

Elva  Loney,  Executor  op  Reuben  C.  Loney,  v.  W.  W.  Walkey, 
'  Administrator  op  Julia  A.  Loney,  Deceased. 

Decided,  October  25,  1917. 

Jurisdiction — Probate  Court  Alone  Vested  With  Authority  in  Matters 
Pertaining  to  the  Settlement  of  Estates, 

The  common  pleas  court  is  without  Jurisdiction  over  an  action  brought 
by  an  executor  against  his  co^xecutor  for  an  accounting.  Such 
an  issue  must  be  presented  to  and  finally  determined  by  the  pro- 
bate court. 

L.  C.  Stilwdh  D.  B.  RawUns,  J,  B.  Graham,  B,  L,  Carr,  for 
plaintiff  in  error. 

F.  0,  Levering  and  P.  A.  Berry,  contra. 
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HouCK,  J. 

The  parties  here  stand  in  the  same  relation  to  each  other  as  in 
the  court  below.    The  errors  complained  of  are: 

First,  to  the  overruling  of  the  demurrer  to  the  answer  of  de- 
fendant. 

Second,  in  the  sustaining  of  the  demurrer  to  the  reply  filed 
by  plaintiff  to  the  answer  of  defendant. 

Third,  to  the  court  sustaining  a  motion  to  dismiss  plaintiff's 
case  and  rendering  a  judgment  for  defendant. 

An  inspection  of  the  petition  of  the  plaintiff  in  error,  who 
was  the  plaintiff  below,  clearly  shows  that  the  basis  of  the  action 
and  the  relief  sought  was  an  accounting  between  Julia  A.  Loney, 
as  executrix  of  Reuben  C.  Loney,  deceased,  and  Elva  Loney, 
as  co-executor  thereof. 

To  us  this  is  a  new  procedure,  and  we  are  unable  to  find  any 
authority  in  law  for  it.  The  probate  court  is  by  law  created  for 
the  purpose  of  hearing  and  determining  all  questions  with  refer- 
ence to  accounts  of  administrators,  executors,  guardians,  etc., 
and  in  the  settlement  of  all  estates  the  rights  of  the  parties 
therein  as  to  the  funds  belonging  to  the  estate,  and  in  the  ad- 
ministration thereof  must  first  be  determined  by  that  court. 

The  issues  raised  in  the  case  now  before  us  for  review  upon 
the  petition,  answer,  and  reply,  clearly  show  that  the  common 
pleas  court,  and  this  court  as  well,  is  and  are  wholly  without 
jurisdiction  in  the  premises,  because  the  issues  raised  by  the 
pleadings  must  first  be  passed  upon  and  finally  deten^iined  in 
the  probate  court. 

It  therefore  follows,  from  what  we  have  already  said,  that 
we  find  no  prejudicial  error  in  the  record,  and  that  the  judgment 
of  the  common  pleas  court  must  be  affirmed. 

Judgment  affirmed. 

Powell,  J.,  and  Shields,  J.,  concur. 


COURT  OP  APPEALS.  545 


1917.]  Summit  County. 


RIGHTS  OF  A  RESIDENT  ALIEN. 

Court  of  Appeals  for  Summit  County. 

John  Nyitbay  v.  John  A.  McAlonan  et  al. 

Decided,  1917. 

Aliens — Status  of — Where  Domiciled  in  the  United  States  at  the  Be- 
ginning of  Hostilities  With  the  Fatherland — May  Not  he  Denied 
the  Rights  of  a  Litigant  in  the  Courts  of  this  Country — Protection 
Vouchsafed  ty  International  Law  and  a  Wholesome  Public  Policy, 

An  alien,  subject  of  a  nation  at  war  with  the  United  States,  domiciled 
in  this  country  at  the  beginning  of  hostilities  and  not  adhering 
to  the  enemy  has  the  status  of  an  alien  amy  and  is  not  denied 
his  day  in  court  or  the  right  to  institute  and  prosecute  an  action 
for  damages  resulting  from  the  actionable  fault  of  defendant. 
This  right  is  one  of  international  law  properly  read  into  mu- 
nicipal law,  is  allowed  by  precedent,  proclaimed  by  the  Hague  Con- 
vention, recognized  by  wholesome  public  policy,  and  is  in  accord 
with  the  "spirit  of  1917."  The  right  of  the  government  to  despoil 
an  alien  resident  when  hostilities  begin  is  not  accorded  to  citi- 
zens thereof. 

Smoyer  <&  Clinedinsi,  Musser,  Kimber  &  Huffman  and  B.  C. 
Nesbitt,  for  plaintiff  in  error. 
Rockwell  &  Chrani,  contra. 

Grant,  J. 

In  the  court  below  the  plaintiff  declared  in  damages,  sus- 
tained by  him,  as  he  said,  through  the  actionable  fault  of  the 

defendants. 

When  the  cause  was  put  to  trial  to  a  jury,  the  evidence  dis- 
closed the  fact  that  the  plaintiff  was  born  a  subject  of  the  dual 
monarchy  of  Austria-Hungary,  never  having  been  naturalized 
as  a  citizen  of  the  United  States,  although  he  had  resided  in 
this  country  for  several  years  and  in  Summit  county  for  more 
than  three  years.  It  appeared  further  that  he  had  duly  executed 
his  preliminary  declaration  of  intention  to  become  such  citizen- 


648  COURT  OF  APPEALS. 

Nyitray  v.  McAlonan  et  al.  [Vol.  27  (N.S.) 

prior  to  the  time  of  trial  below,  but  after  the  present  war  on 
the  European  continent  had  become  flagrant  on  the  part  of  his 
sovereignty  of  origin. 

When  this  state  of  things  was  disclosed,  the  trial  court  sus- 
tained, in  terms,  certain  motions  made  by  the  defendants  that  the 
cause  be  arrested  from  the  jury  and  dismissed  the  action. 

This  judgment  is  challenged  by  the  petition  in  error  as  being 
in  derogation  of  a  substantial  legal  right  of  the  plaintiff  to  wage 
his  law  in  the  courts  of  his  present  domicile. 

The  whole  contention  made  by  the  defendants  as  to  why  the 
judgment  under  review  should  be  upheld  is  aptly  stated  in  their 
brief  as  follows: 

First.  That  there  is  nothing  before  this  court  to  hear,  as 
plaintiff's  petition  in  the  court  below  was  dismissed  without 
prejudice  at  his  own  request;  and 

Second,  That  the  action  of  the  court  in  sustaining  the  mo- 
tion of  defendants  was  correct,  for  the  reason  that  plaintiff 
is  an  alien  enemy  and  not  entitled  to  prosecute  an  action  in  our 
courts  until  the  termination  of  the  war. 

In  regard  to  the  first  of  these  propositions  no  more  need 
be  said  than  that  it  is  untrue  in  point  of  fact.  As  the  trial 
judge  was  proceeding  on  the  theory  that  the  plaintiff,  being 
an  alien  enemy,  could  have  no  standing  in  the  courts  of  this 
country  and  was  denying  him  the  right  of  being  a  litigant  at  all, 
his  Macedonian  cry  to  be  dismissed  from  a  forum  where  he  right- 
fully was  not,  could  hardly  have  been  heeded  to  the  effect  of 
cutting  him  off  from  his  remedy  of  a  review. 

Besides,  it  is  quite  apparent  that  whatever  weight  may  have 
been  given  to  the  plaintiff's  request  to  have  *his  action  for 
the  time  abated,  by  way  of  inducement  to  the  judgment  shown 
by  the  record,  the  judicial  deliverance  at  last  was  upon  the 
court's  sole  responsibility.    The  journal  in  this  respect  says: 

''Upon  consideration  whereof  the  court  finds  that  said  mo- 
tions and  each  of  them  should  be  and  they  are  hereby  sustained, 
to  which  judgment,  ruling  and  order  the  plaintiff  here  and 
now  excepts,  and  thereupon  the  said  court  dismissed  plaintiff's 
amended  petition  herein  without  prejudice,  at  his  costs,  to  which 
order  and  judgment  of  the  court  the  plaintiff  here  and  now  ex- 
cepts/' 
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We  assume  at  the  outset  that  at  the  time  of  the  trial  be- 
low Austria-Hungar}'-  was  at  war  with  the  United  States.  We 
think  that  in  this  respect  the  ease  comes  within  the  rule  of 
Insurance  Co,  v.  Swinnerton,  37  N.  Y.,  174,  which  we  regard 
as  an  authority  upon  this  branch  of  the  inquiry. 

Addressing,  therefore,  our  consideration  to  the  remaining  posi- 
tion taken  in  the  brief  and  approaching  directly  the  simple 
question  in  dispute,  it  may  be  said  that  war,  * '  the  terrible  litiga- 
tion of  nations,"  is  itself  so  abnormal,  so  completely  at  variance 
with  all  commonly  received  notions  of  justice  and  neighborli- 
ness  in  the  human  family,  that  extremely  diverse  views  of  the 
consequences  remotely  flowing  from  its  existence  have  been  held 
in  different  ages  and  by  different  men  in  dealing  with  them. 
It  would  serve  no  useful  purpose  to  examine  in  any  detail  the 
mass  of  curious  learning  that  has  been  heaped  up  and  wasted 
on  the  subject,  generally  or  in  particular.  It  may  be  said,  how- 
ever, that  conclusions  have  ordinarily  been  deduced  to  promote 
the  selfish  interests  of  the  respective  international  litigants,  by 
each  in  his  own  favor,  in  logical  outcome  of  the  fact  that  all 
warring  powers  are  national  Ishmaelites.  And  the  softening 
influences  of  what  used  to  be  called  civilization  or  Christianity 
have  scarcely  operated  on  the  subject  to  the  betterment  of  in- 
nocent victims  of  this  ** repeal  of  every  principle  of  virtue," 
otherwise  called  war. 

Naturally  enough,  we  of  America  look  to  the  country  of  our 
political  lineage  for  information  and  precedents  1o  guide  us 
to  just  judgments.  But  the  latter  are  of  little  value,  after  all ; 
the  lex  talionis  runs  through  them  and  moulds  them,  for  the  most 
part. 

The  subject  is  discussed  at  length  by  Sir  Robert  Sawyer, 
attorney-general,  in  his  argument  for  the  crown  in  the  great  case 
of  monopolies.  East  Indian  Co,  v.  Sandys,  10  Cobbett's  State 
Trials,  371,  decided  in  the  time  of  Charles  the  Second. 

Reviewing  the  common  law  as  it  gave  status  to  aliens,  in 
England,  he  observes: 

**That  as  the  king  may  at  common  law  prohibit  any  of  his 
subject  to  go  beyond  sea,  so,  that  he  may  license  them  to  go  for 
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trade  or  otherwise,  is  unquestionable.  •  •  •  Alien  enemies 
are  prohibited  by  the  common  law  to  come  within  the  realm; 
yet  the  king  may  license  them  to  come  by  his  safe-conduct,  as 
appears  by  the  statutes  made  for  the  observation  of  safe-con- 
ducts. No  subject  could  seize  his  goods  or  injure  his  person,  but 
he  was  punishable  for  it,  both  at  the  suit  of  the  king  and  of  the 
party  •  •  •  and  that  such  an  alien  enemy  may  bring  his 
personal  action  for  debt,  or  any  injury,  appears  by  the  case  of 
John  Douglas,  a  Scotchman,  20  E.  4,  Vol.  6;  Pt.  6,  and  Moore, 
431."    •     •    • 

The  authority  of  7  E.  4  is  good  law,  but  misapplied  in  not 
observing  the  difiference  between  the  times  of  the  enemy  or  his 
goods,  coming  into  the  realm. 

After  open  war  proclaimed,  whereby  all  the  subjects  have 
notice  whom  the  king  hath  declared  his  enemies,  and  against 
whom  they  are  to  join  in  defense  of  themselves  and  the  kingdom, 
if  the  persons  or  goods  of  such  enemies  come  into  the  kingdom, 
any  subject  may  seize  them  and  gain  a  property  in  the  goods, 
as  a  prize  taken  in  open  war,  according  to  the  authority  of  7 
Edw.,  4.  •  •  •  But  when  the  person  or  goods  of  aliens 
are  in,  or  come  into  England  under  safe-conduct,  and  the  safe- 
conduct  be  not  determined  by  the  king,  •  •  •  no  person 
can  seize  the  person  or  goods  of  such  alien  enemies. 

Upon  this  difference  the  law  was  settled,  36  H.  S.  by  the 
judges.  Bro.  Property,  38,  in  the  abridgment  of  the  case,  7 
Edw.,  4. 

That  when  a  Frenchman  inhabited  in  England,  and  a  war 
was  afterwards  proclaimed,  no  subject  could  seize  his  goods, 
because  they  were  here  before.  But  if  he  came  after  the  war, 
any  man  may  seize  his  person  and  goods,  and  shall  have  a 
property  in  them,  and  in  such  case  the  king  shall  not  have  them. 
And  so  was  it  put  in  practice,  saith  the  book,  between  English 
and  the  Scots.    •    •    • 

I  before  showed  that  an  alien  enemy  which  came  over  by 
the  king's  safe-conduct,  was  as  much  under  the  protection  of  the 
laws  as  any  alien  amy  (friend)  whatsoever;  and  no  subject 
could  seize  or  molest  his  person  or  goods.  And  the  determining 
the  safe-conduct  by  the  king  left  the  alien  enemy  in  the  same 
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condition  as  other  alien  enemies,  after  war  proclaimed,  who  were 
here  before  under  the  general  safe-conduct  of  the  laws.  In 
which  case  the  subject  had  no  liberty  to  seize  either  the  persons 
or  goods  of  alien  enemies;  but  that  power  was  reserved  by  law 
expressly  to  the  king.  Which,  besides  the  authorities  I  have 
produced,  expressly  appears  by  Magna  Charta,  Chap.  30,  which 
provides: 

**That  if  the  merchant-strangers  be  of  the  land  which  makes 
a  war  against  us,  and  be  found  in  our  realm  at  the  beginning  of 
the  war,  they  shall  be  attached,  without  barm  of  body  or  goods, 
until  it  be  known  to  us  or  to  our  chief  justice  how  our  merchants 
be  intreated  there." 

This  view  of  the  common  law  of  England  in  the  time  of  the 
Stuarts  seems  not  to  have  been  controverted  in  the  case  named. 
It  amounts  to  this:  That  an  alien  in  England,  when  war  with 
another  power  becomes  flagrant,  shall  be  secure  in  his  person 
and  his  goods  and  be  sheltered  by  the  English  courts  against  the 
aggressions  of  English  subjects — a  security,  however,  which  did 
not  extend  to  aggressions  on  the  part  of  the  king.  In  other 
words,  the  foreigner  coming  into  England  in  time  of  peace 
might  continue  there  with  that  status  of  an  alien  friend,  as 
against  the  rule  of  universal  outlawry  and  spoliation  to  which 
the  public  enemy  was  of  right  subjected,  which  public  enemy  he 
would  be  if  he  delayed  his  coming  in  till  after  war  declared 
between  his  own  sovereign  and  that  of  his  domicile.  But  this 
immunity  the  king  was  himself  not  bound  to  observe.  He  might 
turn  over  the  sojourner  to  public  vengeance  or  despoil  him  of 
his  goods  at  will,  whether  he  entered  the  realm  before  or  after 
the  breaking  out  of  hostilities ;  as  to  him  the  sole  criterion  was  the 
existence  of  overt  war  between  himself  and  the  stranger's  prince. 

And  Sir  Robert  Sawyer  sums  up  the  rule  thus : 

**So  that  the  disposal  of  their  persons  and  goods  was  wholly 
in  the  king.  And  the  liberty  the  subjects  had  to  intermeddle 
with  foreign  enemies  extended  only  to  such  who  came  here  after 
a  war  proclaimed." 
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And  if  the  particular  intermeddling  took  the  form  of  running 
down  the  merchant-stranger  with  an  automobile,  the  latter  should 
still  have  his  remedy  in  the  courts,  provided  only  that  he  came 
in  before  the  war. 

Now,  in  the  case  at  bar,  the  king  has  not  exerted  his  preroga- 
tive of  visiting  the  vengeance  which  according  to  this  exposi- 
tion of  the  common  law  resides  wholly  in  him,  on  the  plaint- 
iff, but,  on  the  contrary,  he  has  by  proclamation  exhorted  to 
extreme  tenderness  to  the  misguided  subjects  of  those  perverted 
men  bearing  rule  in  the  enemy  countries,  upon  whom  he  has 
fixed  the  responsibility  for  the  present  unhappy  state  of  war  in 
which  we  find  ourselves. 

This  admonition  to  charity,  this  exhibition  of  *'the  spirit  of 
1917,"  is  strangely  at  variance  with  the  spirit  of  the  judgment 
we  are  here  called  upon  to  review — looking  at  the  latter  as  a 
purely  legal  proposition  pushed  to  its  ultimate  possibilities.  The 
plaintiff  is  turned  out  of  court  and  is  denied  redress  for  injury 
to  his  person,  which  injury  might  have  been  stripes  wantonly 
administered,  or  deprivation  of  his  goods,  so  far  as  the  legal 
consequences  of  the  denial  are  concerned.  It  is  a  thing  which 
in  tbe  reign  of  the  meanest  family  of  tyrants  which  ever  oc- 
cupied the  throne  of  England  was  by  law  disallowed  to  the  sub- 
ject and  properly  reserved  to  the  mean  king,  but  which  in  this 
case  the  king — a  better  king — wholly  disavows  and  repels. 

In  legal  quality  and  effect,  the  judgment  under  review  may 
bo  assimilated  to  the  cry  of  ''kors  de  la  loi^'  in  the  national  a.s- 
sembly  of  the  French  Revolution,  the  echo  of  which  sent  the  one 
against  whom  is  was  denounced  to  the  judgment  of  the  knitting 
women  who  turned  a  new  seam  as  his  head  fell  into  the  basket. 

Sir  Robert  Sawyer's  statement  of  the  common  law  of  Eng- 
land is  not  damaged  by  the  fact  that  his  argument  from  it  was 
to  a  far  different  purpose.  He  was  arguing  for  the  reserved 
right  of  the  king  to  grant  monopolies  to  trade  with  countries  east 
of  the  Cape  of  Good  Hope,  because  Lord  Coke  had  pronounced 
an  infidel  ''perpetus  inimicus"  and  infidels  the  Hindoos  were 
esteemed  to  be.    As  such,  the  crown  could  plunder  them  at  will — 
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as  also  it  could  the  Jews,  for  were  they  not  too  ''unbelievers'' 
and  so  "perpetual  enemies?" — but  the  subject  must  not;  he 
could  not  ''intermeddle." 

In  fairness  I  feel  bound  to  say  that  this  construction  of  the 
common  law  of  England  has  not  been  followed  by  tho  ^^'n^rlish 
courts  when  occasion  has  arisen.  But  that  the  letter  of  the  law 
so  stood  in  1685 — ^upon  whatever  ground  of  reasoning-r-I  see  no 
ground  for  doubting. 

It  would  be  tedious  as  well  as  unprofitable  for  me  here  to 
trace  the  subject  through  the  intervening  years,  or  to  discuss  the 
cases  in  which  it  has  been  in  many  forms  invoked.  I  shall,  in- 
stead, come  directly  to  our  own  time  and  address  my  inquiry  to 
what  the  courts  more  recently  have  said.  The  question  has  been 
several  times  before  them,  both  in  England  and  America,  since 
the  outbreak  of  the  present  war,  but  only  a  few  of  the  cases 
can  be  noted. 

In  Robinson  &  Co,  v.  Insurance  Co,,  31  T.  L.  R.,  20,  King's 
Bench  Division,  the  defendant,  to  defeat  a  recovery  on  a  policy 
issued  by  it,  pleaded  that  it  was  an  alien  enemy  corporation  and 
therefore  could  not  be  sued  while  the  war  should  remain  flagrant, 
and  demanded  that  the  action  be  suspended  pending  its  cessa- 
tion— ^which  is  said  to  be  the  theory  of  the  judgment  now  under 
review,  although,  of  course,  it  does  not,  nor  can  it,  take  that  form. 
The  plea  was  disallowed,  on  the  ground  that  it  favored  an  alien 
enemy  to  the  injury  of  a  British  subject.  The  question  was  the 
converse  of  the  one  presented  by  the  record  at  bar.    This  was  in 

1914.  Later,  it  came  up  before  the  same  court,  in  its  positive 
form,  in  Porter  v.  Freundenberg,  31  T.  L.  R.,  162,  decided  in 

1915.  The  suit  was  for  ront  owing  by  a  Prussian  domiciled  be- 
fore the  war  in  London  and  then  having  a  resident  agent  there. 
It  wiU  be  seen  that  the  concrete  question  really  was  that  of  the 
capacity  of  an  enemy  to  be  sued — as  in  the  other  case, — but  the 
entire  question  was  dealt  with,  and  the  court  undertook  to  decide 
it  all — its  holding  material  to  our  discussion  being  as  follows : 

"An  alien  enemy  has  no  right  to  sue  in  an  English  court 
during  the  war,  unless  with  special  license  or  authorization  of 
the  crown." 
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This  conclusion  purports  to  state  the  common  law  of  Eng- 
land at  the  present  time  and  an  imposing  array  of  cases  are 
marshalled  in  its  support.  One  of  these,  Antoine  v.  Morehead,  6 
Taunt,  237,  puts  the  judgment  on  the  very  simple  ground  that 
**a  party  having  become  an  alien  enemy  could  not  enforce  his 
personal  rights,  because  he  had  none." 

The  attention  of  the  court  in  the  Preundenberg  case  was 
called  to  the  fact  that  the  rule  of  the  common  law  had  been 
abrogated  by  Article  XXIII  of  the  Hague  Convention,  to  which 
both  Great  Britain  and  the  United  States  were  assenting  parties. 
The  material  part  of  that  article  is  as  follows : 

**In  addition  to  the  prohibitions  provided  by  special  con- 
ventions, it  is  particularly  forbidden  (h)  to  declare  abolished, 
suspended  or  inadmissible  the  right  of  the  subjects  of  the  hostile 
party  to  institute  legal  proceedings." 

It  should  seem  that  if  the  English  language  can  be  made 
to  signify  anything  at  all,  this  means  exactly  what  it  says,  and 
that  it  is  not  to  be  enlarged  or  aided  by  judicial  construction. 
But  the  attorney-general  said  no — and  the  court  agreed  with  him. 
His  contention  was  that  the  clause  should  be  read  in  connection 
with  the  context,  which  had  to  do  with  prohibitions  on  the  use 
in  warfare  of  incendiary  missiles,  poisoned  weapons  or  water- 
sources,  killing  enemies  while  under  the  safeguard  of  flags  of 
truce,  forcing  enemy  prisoners  into  the  ranks  of  the  captor,  and 
the  like.  Prom  it  all  was  deduced  the  conclusion  that  the  in- 
hibition quoted  merely  forbids  the  military  commander  of  a 
belligerent  force  in  occupation  of  the  enemy's  territory  to  make 
any  declaration  preventing  the  inhabitants  from  resorting  to 
their  own  courts  in  asserting  their  rights.  Mi.  Attorney-General 
admitted  that  this  is  a  narrow  and  grudging  view  of  the  ques- 
tion and  from  which  the  French  and  German  jurists  have  at  all 
times  dissented — they  contending  for  the  wide  and  natural  con- 
struction which  the  words  themselves  clearly  import.  But  he 
sflid,  with  truth,  that  the  English  and  American  opinion  is  to 
the  contrary.  He  also  said  that  the  British  foreign  office  notified 
the  German  Government  to  that  effect,  seasonably,  and  while 
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the  two  powers  were  still  at  peace,  and  that  the  rule  of  the 
English  common  law  must  remain  wholly  unaffected  in  respect 
of  the  status  of  alien  enemies.  His  conclusion  was  that  as  the 
German  Government  then  made  no  protest,  it  must  be  held  to 
have  fully  appreciated  the  claim  that  the  right  of  alien  enemies 
to  be  suitors  in  British  courts  was  not  admitted,  notwithstanding 
the  deliverance  of  the  Hague  Convention.  And  this  interpreta- 
tion has  been  supported  by  American  text-writers.  See  Ameri- 
can Journal  of  Int.  Law,  Vol.  2,  p.  70  (1908).  The  highly 
Anglicanized  fifth  edition  of  Wheaton's  International  Law — the 
man  who  in  the  preface  calls  himself  the  co-author,  being  an 
Englishman — supports  the  same  view,  broadly.  He  says  that 
'*by  the  existing  English  law  the  outbreak  of  war  operates  ipso 
facto  to  suspend  an  alien  enemy 's  right  of  action. ' '  And  judging 
by  the  English  cases,  at  least  since  Lord  EUenborough's  and  Lord 
Thurlow's  time,  this  seems  to  be  the  fact.  His  position  is  that 
the  question  is  not  one  of  international  law  at  all,  but  of  mu- 
nicipal law,  the  inquiry  being  as  to  the  locus  standi  of  the  enemy 
suitor. 

And  yet  the  admiralty  division  of  the  British  High  Court 
departed  from  this  conclusion  in  the  case  of  the  Moewe,  in  Octo- 
ber, 1914.    The  president  judge  observed: 


**The  practice  {i,  e.,  in  that  court)  should  conform  to  sound 
ideas  of  what  is  fair  and  just.  A  merchant  who  is  a  citizen  of 
an  enemy  country  would  not  unnaturally  expect  that  when  the 
state  to  which  he  belongs,  and  other  states  with  which  it  may 
unhappily  be  at  war,  have  bound  themselves  by  formal  and 
solemn  conventions  dealing  with  a  state  of  war,  like  those  formu- 
lated at  the  Hague  in  1907,  he  should  have  the  benefit  of  such 
international  compacts.  He  might  equally  naturally  expect  that 
he  would  be  heard  in  cases  where  his  property  or  interests  were 
affected  as  to  the  effect  and  results  of  such  compacts  upon  his 
individual  position.  •  •  •  From  the  considerations  to  which 
I  have  adverted,  I  deem  it  fitting,  pursuant  to  powers  which  I 
think  the  court  possesses,  to  direct  that  the  practice  of  the  court 
shall  be  that,  whenever  an  alien  enemy  conceives  that  he  is  en- 
titled to  any  protection,  privilege  or  relief  under  any  of  the 
Hague  Conventions  of  1907,  he  shall  be  entitled  to  appear  as  a 
claimant,  and  to  argue  his  claim  before  this  court.'' 
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So  it  is  not  quite  true  in  point  of  fact  that  the  matter  is 
wholly  within  the  cognizance  of  the  municipal  law  of  one  of  the 
belligerents,  but  that  a  litigant  is  entitled  to  seek  the  shield  of 
what  most  people  would  think  the  obvious  and  fair  interpreta- 
tion of  Article  XXIII. 

The  plaintiff  at  bar  did  not  have  that  privilege  accorded  to 
him  by  the  judgment  he  is  here  assailing,  although  the  sover- 
eignty which  denies  it  to  him  agreed  to  be  bound  by  the  article. 

In  Freundenberg  v.  Porter,  supra,  McVeigh  v.  United  States, 
78  U.  S.  (11  WaU.),  259  (20  L.  Ed.,  80),  is  cited  in  sup- 
port  of  the  doctrine  upheld  by  the  court.  It  is  the  only  au- 
thority quoted  from  our  national  Supreme  Court.  It  does  not  do 
what  is  claimed  for  it.  What  it  decides — ^and  all  that  it  decides 
touching  this  contention — ^is  that  McVeigh — who  was  an  enemy 
sub  modo,  being  a  Confederate — could  be  sued  in  the  courts  of 
the  sovereign  from  which  he  had  revolted.  Whether  he  could 
sue  in  those  courts  or  not  was  a  question  distinctly  declined.  In 
regard  to  it,  however,  reference  was  made — apparently  with  ap- 
proval— to  two  cases,  which  I  purpose  briefly  to  consider. 

The  first  is  Russell  v.  Skipwith,  6  Binn.,  241.  It  was  decided 
in  1814,  when  we  were  at  war  with  Great  Britain.  The  plaint- 
iff was  a  British  subject.  The  court  held  that  the  plea  of  alien 
enemy  is  bad,  unless  it  state  that  the  plaintiff  is  himself  an 
enemy  or  is  adhering  to  the  enemy,  or  its  equivalent.  In  the 
opinion  by  the  chief  justice,  it  is  said : 

''In  order  to  disable  the  plaintiff,  you  must  go  further  and 
say  that  he  himself  is  an  enemy  or  is  adhering  to  the  enemy." 

And  he  adds: 

''But  there  is  another  circumstance  to  be  attended  to.  Al- 
though the  plaintiff  be  an  enemy,  yet  if  he  resides  in  the  country 
where  the  suit  is  brought,  under  the  protection  of  the  govern- 
ment, he  may  support  an  action." 

I  ask  whether  the  fine  protestations  of  our  executive  in  pro- 
motion of  "the  spirit  of  1917,"  do  not  constitute  this  condi- 
tion of  upholding  an  action  by  a  beneficiary  of  them.    The  chief 
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justice  cites  the  English  case  of  Openheimer  v.  Levy,  2  Stra., 
1082.  The  plea  in  that  case  was  that  the  plaintiff  was  an  alien, 
born  at  Vienna,  under  the  dominion  of  the  king  of  the  Romans, 
etc.  It  was  disallowed  because,  as  the  court  said,  an  alien  friend 
may  maintain  an  action,  and  it  was  not  said  that  the  plaintiff 
was  an  alien  enemy.  The  opinion  concludes  in  the  following 
significant  words: 

'*I  trust  that  the  courts  of  Pennsylvania  will  always  be  for- 
ward in  administering  justice  to  aliens  on  the  most  liberal  prin- 
ciples recognized  by  the  most  civilized  nations.'' 

Recurring  to  *'the  spirit  of  1917,''  breathing  through  the 
proclamations  cited  in  the  argument  at  the  bar,  here  was  the 
voice  of  one  crying  in  the  wilderness :  *  *  Prepare  ye  the  way  of 
the  Lord;  make  his  paths  straight." 

The  other  case  to  which  our  attention  is  directed  in  McVeigh 
V.  United  States,  supra,  is  the  one  largely  relied  on  by  the  plaint- 
iff here  to  work  a  reversal  of  the  judgment  of  outlawry  against 
him.    It  is  Clark  v.  Morey,  10  Johns,  69. 

The  action  was  assumpsit  on  a  note  of  hand.  The  second 
plea  tendered  was  to  the  effect  that  the  plaintiff  was  a  born 
subject  of  the  king  of  Great  Britain,  a  power  then  at  war  with 
US;  that  he  had  not  cast  off  his  allegiance  of  origin,  by  naturali- 
zation or  otherwise ;  that  he  had  come  into  the  United  States  and 
still  remained  there,  without  any  letters  of  safe-conduct  from  the 
President  or  any  license  to  so  reside,  whatsoever,  and  that  he  was 
therefore  incapable  to  sue  in  our  courts.  There  was  a  demurrer 
to  the  plea. 

Chief  Justice  Kent  spoke  for  the  court,  holding  the  plea  bad. 
He  remarked — among  much  else: 

**In  the  case  before  us  we  are  to  take  it  for  granted  (for  the 
suit  was  commenced  before  the  present  war)  that  the  plaintiff 
came  to  reside  here  before  the  war,  and  no  letters  of  safe-conduct 
were,  therefore,  requisite,  nor  any  license  from  the  President. 
The  license  is  implied  by  law  and  the  usage  of  nations;  if  he 
came  here  since  the  war,  a  license  is  also  implied ;  and  the  pro- 
tection continues  until  the  executive  shall  think  proper  to  order 
the  plaintiff  out  of  the  United  States;  but  no  such  order  is 
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stated  or  averred.  •  •  •  Until  such  order  the  law  grants 
permission  to  the  alien  to  remain,  though  his  sovereign  be  at 
war  with  us.  A  lawful  residence  implies  protection,  and  a 
capacity  to  sue  and  be  sued.  A  contrary  doctrine  would  be 
repugnant  to  sound  policy,  no  less  than  to  justice  and  humanity. 

* '  The  right  to  sue  in  such  a  case,  rests  on  still  broader  ground 
than  that  of  a  mere  municipal  provision,  for  it  has  been  fre- 
quently held  that  the  law  of  nations  is  part  of  the  common  law. 
By  the  Law  of  nations,  an  alien  who  comes  to  reside  in  a  foreign 
country  is  entitled,  so  long  as  he  conducts  himself  peaceably,  to 
continue  to  reside  there,  under  the  public  protection;  and  it 
requires  the  express  will  of  the  sovereign  power  to  order  him 
away.    The  rigor  of  the  old  rules  of  war  no  longer  exists.  •  •  • 

*'It  has  now  become  the  sense  and  practice  of  nations,  and 
may  be  regarded  as  the  public  law  of  Europe  •  •  •  that 
the  subjects  of  the  enemy  (without  confining  the  rule  to  mer- 
chants), so  long  as  they  are  permitted  to  remain  in  the  country, 
are  to  be  protected  in  their  persons  and  property,  and  to  be 
allowed  to  sue  as  well  as  be  sued.'' 

After  citing  a  beadroU  of  adjudicated  cases  and  referring 
to  many  treaties  and  writers  on  international  law  and  com- 
menting luminously  on  all  of  them,  America's  greatest  chancellor 
concludes  thus: 

'*The  case  before  us  does  not  raise  the  question,  nor  do  we 
give  any  opinion  in  favor  of  the  right  of  action  by  aliens  who 
resided  in  the  enemy's  country  when  war  was  declared,  and 
when  the  action  was  commenced.  The  cases  appear  to  be  against 
such  right.  But,  as  to  aliens  who  were  residents  with  us  when 
the  war  broke  out,  or  who  have  since  come  to  reside  here,  by  a 
presumed  permission,  the  authorities  seem  to  be  decisive.  And 
whether  we  consider  this  case  in  reference  to  the  deisions  of  the 
English  courts,  to  the  act  of  Congress"  (t.  e,,  the  alien  act  of 
John  Adams'  time)  **or  to  the  sense  of  European  nations,  and 
by  their  writers  on  public  law,  the  plea  must  be  overruled ;  and 
the  plaintiff  is  entitled  to  judgment  upon  his  demurrer." 

*The  time  has  been  when  courts — including  Ohio  courts — 
would  follow — ^gladly  and  even  proudly — a  precedent  so  sound 
in  principle,  so  well  fortified  by  authority  and  so  consonant 
with  justice  and  the  common  sense  of  civilized  mankind,  coming 
from  one  of  the  most  eminent  and  loved  jurists  our  country  has 
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produced.  And  the  war  spirit  at  lai^e  now  can  not  yet  have 
wholly  exorcised  the  human  considerations  which  underlie  and 
permeate  his  opinion. 

The  case  at  bar  has  more  than  a  theoretical  importance. 
The  stranger  within  our  gates  is  so  numerous,  so  much  bound 
up  in  our  present  prosperity  and  our  coming  welfare  or  the 
want  of  it,  that  its  right  solution  signifies  as  much  to  us  as  to 
him;  and  it  comes  home  to  him  with  peculiar  and  far-flung 
significance.  In  the  evil  days  that  are  upon  us  he  has  met  with 
many  a  surprise  as  he  comes  to  our  shores.  Some  things  from 
which  he  imagined  he  was  fleeing  when  he  cast  his  lot  among  us, 
he  finds  waiting  for  him  here.  Among  these  it  surely  is  to  be 
hoped  his  capacity  to  be  run  down  by  automobiles  and  be  denied 
redress  for  his  injuries  in  the  courts  of  his  land  of  refuge  is  not ; 
for  we  may  be  certain  that  if  this  thing  may  be  done  to  that 
effect;  if  the  raucous  and  insistent  driver  finds  that  he  has  a 
duly  legalized  letter  of  marque  to  rove  the  high  streets  at  his 
sole  will  and  pleasure,  as  against  the  very  many  alien  people 
who  custonLarily  traverse  them,  without  the  righteous  fear  of 
a  damage  suit  before  his  eyes — if  this,  we  say,  has  the  sanction 
of  the  courts,  we  may  be  sure  the  privilege  will  not  pass  un- 
improved, either  in  the  silent  watches  of  the  night  or  *'in  the 
morning  by  the  bright  light.''  The  already  customary  battle- 
ground of  our  roads  and  streets  will  be  littered  with  still  more 
corpses  in  the  legalized  slaughter  of  those  guilty  of  the  offense 
of  walking  in  them.  And  the  fact  will  be  another  opportunity 
of  the  many  of  the  **City  of  Opportunity/'  and  will  be  called 
to  duty  to  invite  more  confiding  strangers  hither;  it  will  not 
exactly  be  welcoming  them  ''with  bloody  hands  to  hospitable 
graves"  but  it  will  be  something  like  that. 

The  importance  of  the  question  to  our  common  well-being 
and  to  our  repute  in  the  world,  alone  can  justify  so  much  as  has 
been  said  here.  That  so  much  has  been  said  precludes  the  saying 
of  much  more  that  might  be  said,  aptly  and  instructively.  It 
also  prevents  the  citation  of  other  cases  and  the  examination^ 
particularly,  of  many  that  have  been  marshalled  so  industri- 
ously in  the  briefs. 
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It  was  suggested  in  the  argument  at  the  bar  that  some  of 
our  whilom  solemn  treaties  call  loudly  for  a  reversal  of  this 
judgment.  The  answer  was,  and  is,  of  course,  that  the  war  of 
itself  has  abrogated  those  treaties ;  they  have  become — if,  indeed, 
they  were  not  always  so — "mere  scraps  of  paper/'  We  have 
already  seen  how  the  courts  have  handled  the  handiwork  of  the 
Hague  Convention.  We  are  reminded  of  the  Roman  maxim — 
verified  too  often  by  experience — ^' Inter  arma  leges  silent. '^ 
But  there  is  also  the  maxim  that  ** Liberty  follcfws  the  sword." 

And,  along  with  treaties  and  conventions,  we  can  safely  sweep 
down  the  cobwebs  of  the  so-called  law  of  nations.  When  the 
Civil  War  broke  out  our  great  Ohio  cabinet  member  complained 
that  some  policies  of  the  administration  were  infractive  of  the 
Constitution  in  tendency.  To  which  Mr.  Lincoln  is  said  to  have 
replied:  ** Chase:  I  reckon  the  Constitution  is  going  to  have 
a  rather  rough  time  of  it  for  a  few  years  to  come'' — ^as  it 
did.  It  is  so  with  international  law.  Its  very  countenance  has 
already  been  so  battered  out  of  shape  as  to  be  unrecognizable  by 
its  best  friends.  Its  elaborate  framework  has  fallen  amid  the 
clash  of  arms.  No  man  is  so  poor  as  to  do  it  reverence  or  to 
lift  a  voice  in  its  defense.  All  are  clutching  for  its  spoils.  The 
Prince  of  Peace  has  obtained  a  munition  contract,  for  aught  that 
men  know  to  the  contrary;  or  else  has  been  elected  town  clerk 
at  Ephesus  and  is  making  speeches  to  the  silversmiths  there  as- 
sembled. 

Still,  having  brushed  aTvay  both  treaties  and  international 
hypocrisy  imbedded  in  forms  of  law,  I  have  endeavored  to  show 
that  the  principle  of  the  common  law  of  England,  even  as 
expounded  when  that  noble  thing  was  being  made  to  pimp  for 
a  low-down  family  of  sovereigns,  then  contained  within  itself 
the  germs  of  the  right  of  the  stranger  within  our  gates— come 
to  make  and  be  one  of  us — to  wage  his  law  in  our  courts,  and  that 
in  times  when  a  free  bath  is  given  to  the  vilest  hobo,  the  foun- 
tain of  justice  is  closed  to  one  sojourning  with  us — decently,  so 
far  as  we  know — and  who,  even  if  at  home,  our  chief  magistrate 
says  is  not  our  enemy  and  with  whom,  as  a  man  and  brother, 
neither  we  nor  he  have  any  quarrel  or  cause  or  occasion  thereof ; 
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and,  shall  a  right  which  the  President  disclaims  be  thrust  by  the 
judiciary  upon  an  automobile  driver? 

I  have  tried  to  show  also  that  this  ancient  application  of 
the  common  law  has,  in  some  American  courts  at  least,  survived 
to  our  own  time,  which  should,  in  judicial  charitableness  and 
love  of  fairness  and  freedom,  be  a  better  time  for  men — alien 
men  as  well  as  our  men.  We  are  loudly  professing  as  much.  I 
have  at  least  shown,  as  I  think,  that  even  treading  in  the  narrow 
path  of  precedent,  the  line  of  authorities  seeming  to  support  the 
judgment  under  review  is  not,  as  was  said  at  the  bar,  sub- 
stantially unbroken ;  it  certainly  has  been  at  times  interrupted — 
notably  in  the  two  monumental  commonwealths  of  our  country. 

But,  casting  out  all  argument  deduced  from  the  law  courts 
and  without  stopping  to  balance  accounts  as  to  the  number  of 
decisions  on  either  side,  there  remains  a  consideration  which  is 
after  all  the  court  of  last  appeal  in  a  land  of  free  institutions 
under  law — a  consideration  which  both  underlies  and  tops  all 
human  laws,  when  its  abiding  place  and  its  function  can  be 
disclosed.  It  is  the  overruling  power  of  a  sound  and  healthful 
public  policy.  It  is  to  be  conceived,  we  think,  that  the  embodi- 
ment  of  it  at  this  time  and  in  this  war  is  *4he  spirit  of  1917." 

And  this,  too,  may  be  done  by  precedent.  We  have  been 
kindly  and  disinterestedly  directed  to  the  latest  case  of  all  on 
the  subject  within  our  knowledge  by  one  not  by  any  means 
bound  to  furnish  us  with  this  most  useful,  and  what  we  regard 
as  decisive,  information.  It  is  the  case  of  Posselt  v.  D'Espard, 
101  Atl.,  178,  and  it  was  decided  in  the  court  of  chancery  of  New 
Jersey,  April  21,  1917.  An  objection  to  the  prosecution  of  the 
cause  was  made,  in  limine,  on  the  sole  ground  that  the  complain- 
ants were  alien  enemies. 

They  were  Germans  and  actually  residing  in  Germany.  They 
had,  however,  or  one  of  them  had,  made  declaration  of  his 
intention  to  become  a  citizen  of  this  country  in  due  form — 
in  other  words,  had  taken  out  his  first  naturalization  papers. 
They  were  majority  stockholders  and  the  substantial  owners  of 
a  New  Jersey  corporation.  The  defendants,  following  the  true 
instinct  of  New  Jersey,  went  about  to  wreck  the  company  and 
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seize  upon  the  salvage.  The  complainants  sought  to  have  them 
enjoined  from  doing  so.  The  plea  was,  for  substance,  that  of 
the  white  man  in  Plurabeuistah,  when  he  was  caught  killing — 
or  robbing — (we  forget  which)  the  Indian.  The  line  of  the 
poem  which  sums  up  the  defense  tendered — and  also  in  the  ease 
at  bar — is  this:  *'He's  no  business — ^business  none — ^to  be  an 
Injun." 
The  vice  chancellor  says: 

*'A  preliminary  objection  is  made  to  the  prosecution  of  the 
cause  upon  the  ground  that,  the  complainants  are  alien  enemies. 
The  facts  are  conceded.  The  individual  complainant  is  a  sub- 
ject of  Germany,  resident  in  this  country/  and  has  taken  out 
his  first  papers.  The  corporation  complainant  is  a  subject  of 
and  resident  in  Germany.  The  bill  is  for  the  preservation  of 
the  rights  of  the  complainants  as  stockholders  in  a  New  Jersey 
corporation  and  also  in  the  interest  of  the  New  Jersey  corpora- 
tion for  the  protection  of  its  rights  against  the  action  of  the 
defendants.  The  German  corporation  is  a  majority  stockholder, 
practically  the  owner,  of  the  New  Jersey  corporation.  The 
charge  is  that  the  defendants  have  deliberately  set  about  to 
wreck  the  New  Jersey  corporation.  No  money  decree  is  prayed 
for.  If  I  should  deny  relief  upon  the  ground  stated  by  the  de- 
fendants, then  the  property  of  alien  enemies  within  this  country, 
acquired  in  time  of  peace,  may  be  ruthlessly  taken  away  from 
them,  not  by  the  government,  but  by  individuals,  subject  only 
to  the  restraint  of  criminal  law.  I  am  familiar  of  course  with 
the  very  many  learned  opinions  of  publicists  of  other  days,  and 
also  with  the  opinions  of  the  Supreme  Court  of  the  United 
States,  but  I  think  that  at  this  time  to  attempt  to  consider 
them  in  detail  would  unduly  extend  this  opinion,  and  in  the 
view  that  I  take  of  the  present  situation  would  be  wholly  un- 
warranted. The  riprlit  of  government  to  confiscate  property  of 
alien  enemies  and  close  the  doors  of  its  courts  to  them,  whether 
resident  liere  or  elsewhere,  may  be  conceded.  Whether  that 
right  is  to  be  exercised  is  a  matter  of  policy.  The  modern  trend 
is  to  discourage  interference  with  property  rights,  whether  of 
friends  or  enemies,  in  time  of  war,  except  so  far  as  may  be 
necessary  to  effiectively  accomplish  the  objects  of  the  war.  The 
solution  of  the  problem  now  before  me,  I  think,  is  found  in  the 
President's  message  to  Congress,  which  in  view  of  the  nature  of 
its  reception  by  Congress  and  the  action  of  Congress  under  it  has 
become  the  voice  of  the  country;  and  the  President's  proclama- 
tion declaring  a  state  of  war  and  defining  rights  of  residents,  an 
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oflScial  act  under  authority  of  Congress.  German  residents  who 
comply  with  needful  regulations  and  who  properly  conduct  them- 
selves are  assured  that  they  will  be  undisturbed  in  the  peace- 
ful pursuit  of  their  lives  and  occupations  and  be  accorded  the 
consideration  due  to  all  peaceful  and  law-abiding  persons,  except 
so  far  as  restrictions  may  be  necessary  for  their  own  protection 
and  for  the  safety  of  the  United  States.  To  shut  the  door  of  the 
court  in  the  face  of  an  alien  enemy  resident  here  would  be  a 
distinct  violation  of  not  only  the  spirit  but  the  letter  of  this 
proclamation. 

''With  respect  to  the  alien  enemy  resident  in  Germany  the 
situation  is  somewhat  different,  but  I  think  not  essentially  so. 
The  President  has  very  carefully  distinguished  between  the 
German  Government  and  the  German  people,  and  the  sins  of 
that  government  ought  not  to  be  visited  upon  the  people  except  so 
far  as  the  legitimate  interests  of  the  United  States  require.  I  am 
convinced  that  there  is  no  interest  of  the  United  States  which 
requires  the  court,  in  advance  of  a  definite  command  by  the 
constituted  authorities,  to  refuse  to  protect,  at  their  instance, 
the  rights  of  alien  enemies  resident  abroad  in  property  in  this 
country.  If  it  be  said  that  this  is  in  conflict  with  certain  prior 
decisions  the  answer  is  that  the  solution  of  the  question  depends 
upon  public  policy,  and  while  it  is  not  the  function  of  the  court 
to  establish  a  public  policy,  it  is  the  function  and  the  duty  of 
the  court  to  determine  as  a  matter  of  fact  what  the  policy 
actually  is,  and  it  is  the  policy  of  the  present  day,  not  that  of 
some  years  ago,  that  must  be  determined.  Tolerance  is  the 
keynote  of  the  President's  proclamation,  and  by  that  I  am  bound. 
If  the  contention  is  made  that  to  permit  alien  enemies  resident 
abroad  to  sue  in  our  courts  would  be  to  lend  aid  and  comfort  to 
the  enemy,  I  think  the  answer  is  that  either  the  court  or  the 
government  may  so  act  as  to  prevent  any  property  coming  into 
the  possession  of  the  enemy.  I  am  unwilling  to  concede  that 
either  the  government  or  the  courts  are  powerless  to  prevent  aid 
and  comfort  being  given  to  the  enemy  without  exercising  the 
drastic  power  of  refusing  absolutely  at  the  instance  of  an  alien 
enemy  to  protect  property  rights  within  this  country.  I  think 
the  doors  of  the  court  are  still  open  to  all  persons  w^ho  properly 
behave  themselves. 

**The  result  is  that  the  motion  to  stay  the  prosecution  of  this 
cause  on  the  ground  of  alien  enemy  will  be  denied." 

But  it  may  be  said  that  this  is  Jersey  law  and,  that,  like 
*' Jersey  lightning,"  it  may  be  very  harmful.  Very  well;  let  us 
then  assimilate  Ohio  law  to  it,  or  it  to  Ohio  law. 
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• 

We  have,  in  the  recent  case  of  Pittsburgh,  C,  C.  &  St.  L.  By. 

V.  Kinney,  95  Ohio  St.,  64;  62  Bull.  Supp.,  75,  a  deliverance 

made  by  a  jurist  who  has  at  least  one  thing  in  common  with  Saul 

of  Tarsus,  in  that  he  is — or  was — "a  citizen  of  no  mean  city/^ 

and  which  tells  us  all  about  what  public  policy  is,  to-wit : 

'*  Public  policy  is  the  community  common  sense  and  common 
conscience  extended  and  applied  throughout  the  state  to  matters 
of  public  morals,  public  health,  public  safety,  public  welfare,  and 
the  like ;  it  is  that  general  and  well  settled  public  opinion  relat- 
ing to  man's  plain,  palpable  duty  to  his  fellow-men  having  due 
regard  to  all  the  circumstances  of  each  particular  relation  and 
situation.'' 

Measured  by  this  definition,  the  public  policy  of  Ohio,  I  think, 
stands  manfully  by  the  poor  Hun  in  the  case  at  bar  and  reads 
him  and  his  lawsuit  into  the  reason  and  the  word  of  the  New 
Jersey  decision.  He  is  under  the  protecting  aegis  of  that  law 
which  is  the  foundation  and  the  ultimate  of  all  law  fitting  his 
case,  as  to  him  the  law  of  the  land — expressed  in  terms  of  a 
wholesome  and  controlling  public  course  of  conduct,  to  be  ob- 
served within  their  sphere  by  courts  as  well  as  individuals.  "We 
are  easily  constrained  to  follow  it  as  a  precedent.  "Qui  haerei 
in  littera,  haerei  in  cortice"  (he  who  sticks  in  the  letter  sticks 
in  the  bark),  was  the  natural  and  accepted  legal  maxim  of  our 
rude  Anglo-Saxon  ancestor,  who  went  to  field  with  a  yew  tree 
bow  strapped  to  his  back.  We  shall  not  let  the  letter  of  the 
law  kill  its  spirit — the  spirit  of  1917 — incarnate  in  the  Presi- 
dent's proclamation,  sanctioned  by  Congress,  followed  by  the 
New  Jersey  courts.  **The  letter  killeth,  but  the  spirit  maketh 
alive,"  says  St.  Paul. 

The  plaintiff  has  still  one  more  weapon  in  his  armory  of  re- 
source. When  the  late  Cassius  M.  Clay  began  an  abolition 
speech,  in  the  blue-grass  region,  his  custom  was  to  lay  on  the 
de^  a  Bible,  the  Declaration  of  Independence  and  a  Colt's  re- 
volver. He  called  them  his  three  arguments  and  used  them  in 
the  order  named.    I  am  reversing  that  order. 

The  great  Hebiew  law  giver  said  to  his  followers:  **Love  ye 
therefore  the  stranger;  for  ye  were  strangers  in  the  land  of 
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Egypt."  May  we  not  in  like  manner  appeal  to  this  just  re- 
minder of  gratitude  due  and  owing  to  the  stranger  within  our 
gatesrt 

I  can  remember  when  in  the  evil  days  of  our  own  great  war, 
when  we  were  '* strangers  in  the  land  of  Egypt,"  our  bonds 
went  begging  in  Lombard  street.  They  were  bought  generously 
at  Prankfort-on-the-Main.  At  the  head  of  the  lonely  grave 
scraped  out  on  the  banks  of  the  Shenandoah  river,  we  made  the 
inscription  in  the  last  words  of  the  private  soldier  as  the  fragment 
of  a  shell  sent  him  to  his  passionless  slumber — **I  fights  mit 
Sigel." 

To  our  enemies  we  should  be  at  least  just,  within  law.  And 
the  oracles  of  the  law  can  not  be  offended  thereat. 

It  is  said  that  the  inferior  federal  courts  in  Ohio  are  hold- 
ing to  the  contrary  view.  We  think  it  likely — the  vice  chancellor 
took  notice  of  a  like  fact  also. 

Never  mind.  We  prefer — they  not  being  set  in  authority 
over  us — ^to  follow  the  admonition  of  humanity  sanctioned  by 
at  least  two  of  the  three  branches,  of  this  co-ordinate  govern- 
ment of  ours,  adopted  by  several  courts  of  last  resort,  justified 
by  the  words  of  the  Hague  Convention,  obedient  to  the  voice  of 
humanity  and  by  all  these  imbedded  in  the  high  law  of  public 
policy,  at  least  until,  if  mistaken  in  conclusion,  we  shall  be  set 
right  by  our  judicial  superiors. 

We  have  concluded  to  de-Prussianize  the  judgment  at  bar. 
It  is  contrary  to  law. 

For  that  reason  it  is  reversed,  and  the  cause  is  remanded  to 
the  court  from  whence  it  came  for  such  proceedings  as  should  be 
had. 

Carpenter,  J.,  and  Lieghley,  J.,  concur. 
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CHILD  mJURKD  BY  APPARATUS  LEPT  IN  STREET. 

Oourt  of  Appeals  for  Hamilton  County. 

Harold  Rose,  an  Infant,  by  His  Next  Friend^  Oeorge  Rose,  v. 

Joseph  Habbnstreit.* 

Decided,  Noyember  12, 1917. 

Doctrine  of  Attractive  Nuisance — Not  Applicable  to  Apparatus  Left  in 
the  Street,  When — Child  May  he  a  Trespasser  With  Reference  to 
Such  Apparatus — Nottdthstanding  it  Was  Not  on  Private  Property. 

An  action  does  not  lie,  on  the  ground  of  attractive  nuisance,  for  in- 
jury to  a  child  while  meddling  with  a  piece  of  apparatus  rightfully 
left  in  the  street,  unguarded  and  unprotected,  but  which  was  not  in 
itself  dangerous  or  an  obstruction  in  the  highway. 

W,  H.  Rucker  and  Thomas  Usher,  for  plaintiflf  in  error. 
Darby  &  Benedict,  contra. 

OOBMAN,  J. 

This  action  was  brought  by  George  Rose,  as  the  next  friend 
of  his  infant  son,  Harold  Rose.  In  the  petition  is  claimed 
that  the  defendant  is  liable  because  of  negligence  in  leaving 
unguarded  and  unprotected,  at  the  corner  of  Ash  street  and 
Highland  avenue,  in  the  city  of  Norwood,  an  apparatus  consist- 
ing of  a  pulley  and  a  wire  cable  passing  through  the  same.  The 
pulley  and  the  wire  cable  were  used  by  defendant  in  the  moving 
of  a  house  on  a  public  street  of  Norwood. 

There  was  no  question  made  of  the  right  of  defendant  to  be 
in  the  street  and  to  have  his  apparatus  therein. 

Defendant  is  a  contractor  in  the  business  of  moving  houses, 
and  on  the  9th  of  August,  1915,  and  for  some  time  prior  thereto, 
was  moving  a  two-story  frame  house  eastward  along  Highland 
avenue  between  Marion  avenue  and  Ash  street.  The  house  was 
being  moved  by  horse  power  and  a  series  of  pulleys  and  a  cable. 

•Affirming  Rof^e  v.  Hebensireit,  20  N.P.(N.S.),269. 
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The  horse  i>ower  was  stationed  in  the  center  of  Highland  about 
125  or  150  feet  west  of  Ash,  and  at  the  time  the  injuries  com- 
plained of  were  suffered  by  the  boy,  the  house  was  about  125  feet 
west  of  Ash  street.  The  defendant  attached  a  large  steel  or  iron 
pulley  by  means  of  a  chain  to  an  electric  light  pole  which  was 
stationed  on  the  north  side  of  Highland  avenue  directly  opposite 
the  curb  line  on  the  east  side  of  Ash  street  and  a  few  inches  north 
of  the  curb  line  on  Highway  avenue.  Ash  street  terminates 
in  Highland  avenue.  The  pulley  was  attached  to  the  pole  about 
nine  or  twelve  inches  from  the  ground.  The  pulley  was  of  iron, 
having  a  wheel  about  eleven  inches  in  diameter  revolving  on  a 
spindle  which  was  attached  at  either  end  to  a  steel  or  iron  stirrup, 
and  the  stirrup  was  fastened  to  a  snatch  block  to  which  a  large 
iron  or  steel  hook  was  attached.  The  hook  was  inserted  in  a  link  of 
the  chain  which  was  wrapped  around  the  electric  light  pole.  The 
cable  was  steel  about  five-eighhs  of  an  inch  in  diameter.  One 
end  of  the  cable  was  attached  to  the  drum  of  the  horse  power 
and  the  other  was  attached  to  a  series  of  pulleys  and  attached 
to  the  house,  and  the  horse  in  walking  around  caused  the  drum 
to  revolve  and  the  cable  to  wind  ui)on  the  drum.  When  the  pul- 
ley and  cable  were  operated  they  made  a  squeaking  noise.  There 
were  no  guards  or  protection  about  the  pulley  or  cable,  and  the 
apparatus  was  elevated  a  short  distance,  above  the  street. 

The  nearest  person  to  the  pulley  was  the  man  who  was  driv- 
ing the  horse,  at  the  horse-power,  about  150  feet  away  from  the 
pulley.  The  neighborhood  in  which  the  house  was  being  moved 
was  a  strictly  residential  district  and  children  were  accustomed 
to  play  in  the  street  at  this  point,  and  this  fact  was  known  to 
the  contractor. 

This  boy  Harold  Rose  was  about  four  years  of  age,  and  in 
some  manner  not  clearly  shown  by  the  record  the  fingers  of 
his  right  hand  were  caught  in  the  pulley  and  cut  oflf. 

It  is  claimed  in  this  case  that  the  defendant  is  liable  on  the 
ground  that  the  apparatus  being  operated  was  an  attractive 
nuisance  left  in  a  public  street  unguared  and  unprotected. 

At  the  conclusion  of  the  plaintiff 's  evidence  the  trial  court 
instructed  a  verdict  for  the  defendant  and  the  judgment  was 
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rendered  upon  that  verdict.  It  is  now  sought  to  reverse  that 
judgment  in  this  court. 

The  only  question  involved  in  this  case  is  whether  or  not  de- 
fendant is  liable  for  leaving  in  the  street  unguarded  and  unpro- 
tected an  apparatus  which  is  claimed  to  be  an  attractive  nui- 
sance and  as  a  result  thereof  a  young  child,  not  having  reached 
years  of  discretion,  was  meddling  therewith  and  was  injured. 

We  are  of  the  opinion  that  the  trial  court  did  not  err  in  in- 
structing a  verdict  for  the  defendant  in  this  case.  The  doc- 
trine of  attractive  nuisance  has  been  fully  considered  in  the 
case  of  Railroad  Co.  v.  Harvey,  77  0.  S.,  235.  Practically  every 
case  involving  the  doctrine  of  attractive  nuisance  has  been  col- 
lected and  commented  upon  by  the  learned  judge  who  announced 
the  opinion  of  that  court.  That  is  what  is  known  as  ''the  turn- 
table case,"  and  it  was  distinctly  held  in  that  case  that  the  rail- 
road company  was 

''not  liable  to  an  infant  who  comes  upon  its  premises  without 
invitation  and  is  injured  there  while  playing,  without  its  knowl- 
edge, with  a  turntable.  The  doctrine  of  the  turntable  case  is 
disapproved.  Harriman  v.  Railroad  Co.,  45  0.  S.,  11,  distin- 
guished." 

Now  in  the  case  at  bar  it  is  not  questioned  that  the  de- 
fendant had  the  right  to  maintain  his  apparatus  in  the  street, 
and  when  the  child  ELarold  Rose,  meddled  with  the  apparatus, 
as  he  must  have  done  if  he  was  injured  thereby,  he  was  as 
much  a  trespasser  on  the  apparatus  of  the  defendant  as  if  Hie 
apparatus  had  been  on  private  property  owned  by  the  defendant. 

If  under  the  case  just  cited,  Railroad  Co.  v.  Harvey,  there 
could  be  no  recovery,  there  could  be  no  recovery  by  the 
plaintiff  in  this  case  were  he  an  adult  or  person  who  had  reached 
years  of  discretion.  We  can  see  no  difference  between  a  case 
where  property  is  meddled  with  or  interfered  with  in  a  public 
street  where  the  owner  of  the  property  had  a  right  to  have  the 
same  or  maintain  the  same,  and  its  being  meddled  with  on  pri- 
vate property.  It  is  as  much  a  trespass  for  the  child  to  meddle 
with  an  apparatus  properly  in  a  public  street  as  if  it  were  on 
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private  property.  It  is  true  the  child  had  a  right  to  be  on  the 
street,  but  it  had  no  right  to  meddle  with  the  apparatus  of  the 
defendant,  and  when  it  did  so  it  was  a  trespasser  as  much  as 
though  it  had  stepped  out  of  the  highway  onto  private  prop- 
erty and  meddled  with  an  apparatus  that  might  be  there  located. 

Several  cases  are  cited  by  plaintiff  in  error  from  other  states 
in  which  it  is  held  that  the  doctrine  of  attractive  nuisance  does 
apply  \fhere  the  injury  occurs  in  a  public  street.  But  upon  ex- 
lamination  of  these  authorities  it  will  be  found  that  they  are 
announced  in  states  in  which  the  doctrine  of  attractive  nuisance 
on  private  property  is  still  upheld. 

While  this  doctrine  of  attractive  nuisance  is  still  the  law  in 
many  states,  there  are  other  courts  in  other  states  of  equal 
prominence  that  have  discarded  the  doctrine  as  applied  to  prop- 
erty in  a  public  highway.  We  think  that  upon  reason  and  upon 
the  weight  of  authority  it  must  be  held  that  the  doctrine  of  at- 
tractive nuisance  is  exploded  and  discarded  not  only  by  the 
courts  of  many  states  entitled  to  great  weight  and  consideration, 
but  also  in  our  own  state. 

In  the  case  of  Friedman  v.  Snare  &  Triest  Co.,  71  N.  J.  L.,  605, 
the  court  denied  the  liability  for  injuries  to  a  little  girl  between 
four  and  five  years  of  .age  who  had  been  injured  upon  some  iron 
girders  that  fell  upon  her  while  playing  upon  them  in  the  street 
where  they  had  been  placed  by  an  abutting  property  owner  for 
use  in  the  construction  of  a  building. 

In  Ryan  v.  Tower,  128  Mich.,  463,  a  little  girl  twelve  years  of 
age  was  in  the  habit  of  passing  a  pumping  house  upon  the  way 
to  school  with  her  brothers  and  sisters  going  across  lots  through 
the  field  because  it  was  nearer.  For  some  time  previous  to  the 
time  of  the  accident  a  hole  existed  in  the  stone  wall  of  the  house 
enclosing  the  wheel,  through  which  the  children  went  to  play 
on  the  wheel.  On  the  day  in  question  the  brothers  of  the  plaint- 
iff on  the  way  from  school  crawled  through  this  hole  and  mount- 
ing the  wheel  were  able  by  their  weight  to  turn  the  wheel  part- 
ly around  and  back.  A  younger  sister  aged  eight  got  caught 
between  the  wheel  and  the  wheel  pit,  and  the  plaintiff  heard 
her  screams  and  went  through  the  hole  to  her  aid  and  was  her- 
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self  injured.    It  was  held  in  that  ease  that  there  was  no  liability 
on  the  part  of  the  owner. 

IVIany  English  and  American  cases  are  examined  and  com- 
mented upon  in  that  case.  Judge  Hooker  in  deciding  that  case 
used  this  language: 

**Here  we  have  the  doctrine  of  the  turntable  cases  carried  to 
its  natural  and  logical  result.  We  have  only  to  add  that  every 
man  who  leaves  a  wheelbarrow  or  a  lawnmower  or  a  sp^e  upon 
his  lawn ;  a  rake  with  its  sharp  teeth  pointing  upward,  upon  the 
ground  or  leaning  against  a  fence;  a  bed  of  mortar  prepared 
for  use  in  his  new  house;  a  wagon  in  his  barnyard  upon  which 
children  may  climb  and  from  which  they  may  fall;  or  who 
turns  in  his  lot  a  kicking  horse  or  a  cow  with  calf — does  so  at 
the  risk  of  having  the  question  of  his  negligence  left  to  a  sym- 
pathetic jury.  How  far  does  the  rule  go?  Must  his  barn  door 
and  the  usual  appertures  through  which  the  accumulations  of 
the  stable  are  thrown  be  kept  locked  and  fastened  lest  twelve- 
year-old  boys  get  in  and  be  hurt  by  the  animals,  or  by  climbing 
into  the  haymow  and  falling  from  beams?  May  a  man  keep  a 
ladder,  or  a  grindstone  or  a  scythe,  or  a  plow  or  a  reaper  without 
danger  of  being  called  upon  to  reward  trespassing  children 
whose  parents  owe  and  may  be  presumed  to  perform  the  duty 
of  restraint  ^  *  •  •  Can  a  man  nowadays  safely  own  a  small 
lake  or  fishpond?  And  must  he  guard  ravines  and  precipices 
upon  his  land  ?  Such  is  the  evolution  of  the  law  less  than  thirty 
years  after  the  decision  of  Railroad  Co.  v.  Stout  when,  with  due 
deference,  we  think  some  of  the  courts  left  the  solid  ground  of 
the  rule  that  trespassers  can  not  recover  for  injuries  received, 
and  due  merely  to  negligence  of  the  persons  trespassed  upon." 

If  we  are  to  apply  the  doctrine  of  attractive  nuisance  to  prop- 
erty lawfully  left  in  the  street,  although  the  same  may  not  be 
a  nuisance  in  itself,  and  be  left  there  as  a  matter  of  right,  it  ap- 
pears to  us  that  we  are  relieving  the  parents  and  natural  guard- 
ian of  chilren  from  the  duty  which  they  owe  to  care  for  them  and 
watch  over  them,  and  we  are  placing  the  burden  of  watching 
over  the  welfare  of  the  children  and  protecting  them  from 
danger  upon  strangers  who  owe  no  such  natural  duty  to  them. 

We  do  not  think  it  profitable  or  expedient  to  cite  the  numerous 
cases  that  have  arisen  in  which  the  doctrine  of  attractive  nuisance 
has  been  discussed.    The  case  of  Fitzgerald  v.  Rodgers,  68  N.  Y. 
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Supp.,  946,  seems  to  be  strong  enough  to  warrant  this  eourt  in 
sustaining  the  ruling  of  the  eourt  below  in  arresting  this  case 
from  the  jury.  The  facts  in  that  ease  are  so  similar  to  the  facts 
in  the  case  before  us  that  we  might  very  well  affirm  the  judg- 
ment below  upon  the  authority  of  this  case.  It  was  sought  to 
recover  damages  in  that  case  from  the  defendant,  a  contractor 
employed  by  the  city  of  New  York  to  construct  a  sewer  in  Long- 
wood  avenue.  In  excavating  the  trench  in  which  the  sewer  was 
to  be  laid  the  defendant  made  use  of  a  machine  or  apjxaratus 
known  as  a  winch  by  which  fragments  of  stone  were  lifted  from 
the  excavation  to  the  surface  of  the  land.  This  apparatus  con- 
sisted of  a  framework  in  which  was  a  drum.  There  was  a  cable 
attached  to  the  drum,  and  a  boom  or  sweep  fastened  to  the  upper 
end  of  the  drum.  In  lifting  stone  from  the  trench  a  horse  was- 
hitched  to  the  boom  or  sweep,  and  by  the  process  of  winding  the 
cable  around  the  drum  the  stone  to  which  one  end  of  the  cable 
was  fastened  was  brought  to  the  surface.  The  infant  son  of  the 
plaintiff  saw  some  boys  playing  with  this  apparatus.  The  boom 
or  sweep  was  attached  to  the  drum  and  in  place,  and  boys  were 
pushing  the  boom  thus  causing  the  drum  to  revolve  and  the 
oable  to  wind  around  it.  The  defendant's  workmen  had  been 
using  the  machine  some  time  prior  to  the  happening  of  the  acci- 
dent. The  infant  son  of  the  plaintiff,  about  ten  years  of  age,  got 
upon  the  boom  and  sat  upon  it  while  it  was  being  moved,  his 
feet  slipped  and  his  leg  was  caught  in  the  caible  and  he  sustained 
injury.  The  complaint  was  dismissed  upon  the  trial,  and  from 
lihe  judgment  entered  upon  such  dismissal  an  appeal  was  taken 
to  the  appellate  division  of  the  Supreme  Court  of  New  York. 
In  deciding  the  case,  Patterson,  J.,  for  the  court,  uses  this  lan- 
guage: 

*'The  contention  of  the  plaintiff  appears  to  be  that  when  it 
was  left  in  the  street  unguarded  and  unprotected  and  without 
a  warning  it  became  a  nuisance,  particularly  to  children  play- 
ing in  the  highway,  and  who  would  be  tempted  or  enticed  to 
play  with  it.  The  machine  was  not  in  itself  dangerous."  [And 
the  same  may  be  said  of  the  apparatus  used  by  the  defendant  in 
the  case  at  bar.]     '*It  did  not  in  itself  constitute  an  unlawful 
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obstruction  in  the  highway ;  nor  was  it  of  such  a  character  that, 
even  if  left  with  the  boom  or  sweep  attached  to  the  drum,  it 
could  be  found  by  a  jury,  from  that  circumstance  alone,  that 
it  was  dangerous  and  a  temptation  or  enticement  to  children  of 
tender  years  to  play  with  it,  and  that  the  natural  and  probable 
result  of  their  so  playing  would  be  injury  to  them.  Even  where 
liability  is  sought  to  be  imposed  upon  a  defendant  upon  the 
ground  of  negligence  under  such  circumstances  as  appear  in  this 
case,  it  must  be  shown  not  only  that  the  apparatus  with  which 
the  child  was  playing  was  dangerous,  but  that  it  was  of  such  a 
character  as  would  induce  or  allure  children  to  play  with  it. 
The  evidence  in  this  case  did  not  warrant  the  submission  of  the 
question  to  the  jury.  It  could  not  be  found  that  the  machine  was 
left  in  a  dangerous  condition,  nor  that  it  was  of  such  a  character 
as  to  lead  the  defendant  or  his  servants  to  believe  that  it  would 
be  used  by  children  in  play.  If  the  apparatus  had  been  left 
upon  private  premises  in  the  condition  claimed  by  the  plaintiff, 
it  would  no  more  have  constituted  a  temptation  to  children  tJian 
did  the  turntable  in  Walsh  v.  Railroad  Co,  145  N.  Y.,  301,  39 
N.  E.,  1068,  and  Daniels  v.  RaUroad  Co.,  154  Mass.,  349,  28 
N.  E.,  283,  13  L.  R.  A.,  248.  The  fact  that  the  defendant's 
trench  was  in  a  projected  public  street  does  not  change  the  rule. 
In  Gay  v.  Railway  Co,,  169  Mass.,  242,  34  N.  E.,  258,  the  car 
upon  which  the  plaintiff's  intestate  was  playing  when  he  re- 
ceived his  death  was,  and  for  some  days  had  been,  standing  in 
an  open  and  exposed  place,  namely,  in  one  of  the  streets  or  pub- 
lic highways  of  a  city. 

**The  complaint  was  properly  dismissed,  and  the  judgment 
should  be  affirmed  with  costs." 

While  it  may  be  said  that  the  Supreme  Court  of  our  state  has 
not  yet  squarely  decided  that  the  doctrine  of  attractive  nuisance 
does  apply  where  property  is  left  in  a  public  highway,  never- 
theless, upon  the  weight  of  the  authorities  decided  by  tMs  state 
we  are  convinced  that  there  can  be  no  distinction  made  beween 
trespassing  upon  private  property  and  upon  property  properly 
and  lawfully  left  in  a  public  highway. 

We  think  it  a  wholesome  rule  to  apply  that  the  parents  and 
guardians  of  children  should  not  be  permitted  to  relieve  them- 
selves of  the  duty  which  the  law  imposes  upon  them  of  looking 
after  the  safety  of  their  children,  not  only  on  private  property, 
but  upon  public  streets ;  and  the  rule  laid  down  in  Railroad  Co. 
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V.  Harvey,  77  0.  S.,  235,  will  be  held  to  extend  to  property  law- 
fully in  public  streets  as  well  as  to  that  upon  private  property. 
Judgment  affirmed. 

Jones,  P.  J.,  concurs. 

HAMnjTON,  J.y  dissenting. 

I  can  not  concur  in  the  opinion  of  the  majority  of  the  court, 
for  the  reason  that  the  question  as  to  whether  or  not  the  appli- 
ance was  a  dangerous  instrument  or  an  attractive  nuisance  was 
one  which  should  have  been  first  submitted  to  the  jury. 

Further,  the  accident  having  occurred  on  a  public  street  where 
the  child  had  a  right  to  be  and  where  it  might  be  expected  that 
small  children  would  exercise  their  childish  instincts,  I  can 
not  concur  in  extending  the  doctrine  of  Railroad  Co.  v.  Harvey, 
77  0.  S.,  235,  as  applicable  to  private  premises,  to  be  determina- 
tive of  this  case.  Brewing  Co.  v.  Kapl,  22  C.C.(N.S.),  309; 
Gills  V.  Village  of  Girard,  88  0.  S.,  34. 


VERDICT  ORDERED  FOR  DEFENDANT  ON  PLAINTIFF'S 

STATEMENT  TO  THE  JURY. 

Court  of  Appeals  for  Lucas  Oounty. 

James  Rodeff  v.  The  Lake  Shore  &  Michigan  Southern 

Railway  Company,  et  al. 

Decided,  January  15,  1917. 

Statement  to  Jury — Where  Not  Setting  Forth  a  Cause  of  Action — - 
Requires  a  Directed  Verdict  for  the  Defendant — Failure  to  Show 
Actionable  Negligence — Application  of  Federal  Employers*  Lia- 
bility Act. 

1.  When  counsel  for  plaintiff  in  hie  opening  statement  of  the  case  to 
the  jury  detailed  what  he  expected  to  prove  to  sustain  his  petition, 
whereupon  counsel  for  defendant  moved  for  a  directed  verdict  in 
his  -favor  on  such  statement,  and  no  application  was  made  to  ex- 
plain or  qualify  the  statement,  and  it  clearly  appears  that  the 
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tacts  offered  to  be  proved  would  not  authorize  a  judgment  for 
plaintiff,  it  was.  the  duty  of  the  court  to  direct  a  verdict  for  the 
defendant. 

2.  A  petition   by   a   section   man   to   recover    for   personal   injuries, 

which  avers  only  that  he  was  engaged  with  other  employees 
under  the  direction  of  a  foreman  and  with  the  aid  of  tongs  In 
the  lifting  and  carrying  of  a  heavy  steel  rail  from  the  track  of 
the  company  across  a  depression  in  the  right-of-way  and  that  he 
was  injured  by  the  shifting  of  the  burden  onto  himself  when 
the  workman  in  advance  stepped  into  the  depression,  thus  lessen- 
ing that  employee's  lifting  capacity,  fails  to  set  forth  any  action- 
able negligence. 

3.  In  order  to  bring  a  case  within  the  provisions  of  the  federal  em- 

ployers' liability  act,  the  record  should  show  not  only  that  the 
company  was  engaged  in  interstate  commerce  but  that  the  em- 
ployee was  so  engaged  at  the  time  of  his  injury. 

J.  H.  Southard  and  H.  J.  Cannon,  for  plaintiff  in  error. 
Doyle,  Lewis,  Lewis  &  Emery,  contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiff  sued  in  the  court  of  common  pleas  for  the  pur- 
pose of  recovering  damages  for  personal  injury  resulting  to  him 
on  September  20,  1915.  He  was  employed  as  a  section  man  and 
at  the  time  of  his  injury  was  engaged,  with  other  workmen, 
under  the  direction  of  a  foreman,  in  moving  steel  rails  from  the 
track  or  right  of  way  of  the  defendant  by  the  use  of  tongs.  At 
the  close  of  the  opening  statement  to  the  jury  made  by  counsel 
for  plaintiff,  the  court,  on  motion  of  the  defendant,  directed 
the  jury  to  return  a  verdict  for  the  defendant  upon  such  state- 
ment of  counsel.  This  motion  was  argued  by  counsel  and,  upon 
consideration  thereof,  the  court  granted  the  same  and  judgment 
was  entered  on  the  verdict.  While  the  method  of  procedure 
thus  adopted  has  not  been  very  common  in  the  state  courts,  yet 
the  trial  judge  in  so  proceeding  was  not  traveling  in  any  un- 
trodden path.  The  practice  is  approved  in  Cornell  v.  Morrison, 
87  0.  S.,  215. 

The  opening  statement  follows  substantially  the  allegations  of 
the  amended  petition,  elaborating  those  allegations  in  some 
respects.    The  amended  petition  and  the  opening  statement  show, 
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in  substance,  that  the  plaintiff  and  other  workmen  had  been 
supplied  by  the  company  with  tools  known  as  tongs,  used  to 
lift  and  carry  steel  rails,  and  that  these  tongs  were  of  such 
length  as  to  permit  the  section-men  to  take  hold  of  the  handles 
and  lift  and  carry  the  rails  while  the  workmen  were  standing 
or  moving  in  a  more  or  less  upright  position.  The  rail  which 
the  section  men  were  handling  was  about  thirty  feet  in  length 
and  weighed  approximately  one  thousand  pounds.  The  men 
had  been  sujfplied  with  six  pairs  of  tongs,  and  twelve  men  were 
engaged  in  the  operation  of  moving  the  rail.  It  appears  that 
the  plaintiff  was  standing  on  the  track  and  holding  the  tong 
fastened  nearest  to  the  end  of  the  rail  which  was  elevated  above 
the  track,  and  that  all  the  workmen  were  standing  alongside  of 
the  rail,  six  on  each  side  of  the  rail,  and  that  plaintiff  was  ele- 
vated from  a  foot  and  a  half  to  two  feet  above  the  man  holding 
to  the  same  tong  and  directly  opposite  him.  It  is  averred  and 
asserted  by  counsel  in  the  opening  statement  that  there  was  a 
decline  from  the  place  where  the  plaintiff  stood  inside  the  rail, 
to  the  right  of  way  outside  of  said  rail,  and  that  this  rail  was 
to  be  carried  across  the  decline  or  depression;  and  counsel 
assert  in  the  opening  statement  that  the  end  of  the  rail  lying 
on  the  track  should  have  been  pried  or  pushed  off  the  track 
and  placed  in  a  parallel  position  to  the  track  and  lengthwise  of 
the  depression. 

Plaintiff  contends  that  the  negligent  act  of  the  defendant 
consists  in  directing  the  carrjdng  of  this  rail  across  this  de- 
cline in  an  improper  manner,  and  that  by  reason  of  the  in- 
equalities in  the  ground,  the  burden  of  the  rail  would  be 
shifted  unequally  upon  the  workmen.  The  statement  further 
shows  that  this  greater  burden  was  placed  upon  the  plaintiff 
and  the  man  stationed  at  the  side  near  where  he  was  stianding, 
and  that  the  men  opposite  plaintiff  were  standing  on  lower 
ground  and  their  lifting  capacity  thereby  to  a  great  degree 
impaired,  and  that  when  they  started  to  carry  the  rail  the 
workman  next  to  the  plaintiff  on  the  same  side  stepped  down 
from  the  track  in  advance  of  the  plaintiff,  thereby  lessening 
his  capacity  to  lift,  and  shifting  the  great  proportion  of  the 
burden  to  the  plaintiff. 
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The  employment  in  which  the  plaintiff  was  engaged  was 
the  simple  operation  of  assisting  in  the  carrying  of  a  heavy 
burden,  an  operation  which  is  nearly,  if  not  quite,  as  simple 
as  the  familiar  one  of  carrying  a  trunk  up  or  down  stairs. 
We  have  given  oareful  attention  to  the  Qral  and  written  argu- 
ments of  counsel  and  are  unable  to  find  any  such  negligence  of 
the  defendant  as  would  render  it  liable. 

The  case  is,  in  our  judgment,  directly  within  the  rule  an- 
nounced in  Stenvog  v.  Minnesota  Transfer  By.  Co,,  108  Minn., 
199,  also  reported  in  17  A.  &  E.  Anno.  Cases,  240.  The  prin- 
ciple which  forbids  a  recovery  is  that  the  servant  is  the  best 
judge  of  his  own  lifting  capacity.  The  principle  is  equally 
applicable  whether  the  burden  is  to  be  lifted  and  carried  on 
level  ground  or  ground  which  is  uneven.  The  notes  to  the 
case  just  cited,  as  found  in  American  and  English  Annotated 
Cases,  state  that  the  lifting  of  heavy  objects  involves  no  perils 
that  are  not  obvious  to  any  person  of  common  understanding. 
The  rule  as  stated  is  followed  in  Creamus  v.  Great  Northern 
Ry.  Co,,  154  N.  W.,  616  (131  Minn.,  34).  See  also  Haviland 
V.  K.  C,  P.  &  0.  R.  R.  Co.,  172  Mo.,  106. 

The  case  at  bar  is  not  entirely  parallel  to  that  of  Cincinnati 
Qas  &  Electric  Co,  v.  Johnston,  76  O.  S.,  119,  but  the  diflPerenees 
are  not  of  such  a  character  as  to  make  that  case  inapplicable  as 
an  authority. 

We  have  no  hesitancy  in  reaching  the  conclusion  that  no 
such  negligence  is  averred  or  stated  as  creates  a  cause  of  action 
against  the  defendants. 

The  allegations  of  the  amended  petition  state  that  the  de- 
fendants "were  at  the  time  hereinafter  stated  and  now  are 
engaged  in  interstate  commerce,"  and  that  the  plaintiff  was  a 
section  hand  *' whose  work  it  was  to  assist  in  keeping  the  tracks 
of  said  railroad  companies  in  repair  for  both  local  and  inter- 
state business  and  traffic."  The  apparent  purpose  of  inserting 
these  allegatioDS  in  the  amended  petition  was  to  make  a  case 
which  would  fall  within  the  provisions  of  the  Federal  Employ- 
er's Liability  Act.  We  do  not  find  it  necessary  to  determine 
whether  these  allegations  are  or  are  not  sufficient  to  bring  the 
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case  within  the  terms  of  that  act.  To  bring  a  case  within  that 
act  it  is  not  only  necessary  that  it  should  appear  that  the  de- 
fendant company  was  engaged  at  the  time  in  interstate  com- 
merce, but  that  the  employee  himself  was  at  such  time  so  en- 
gaged. The  rule  is  stated  in  N.  Y.  C.  (6  H.  E,  E.  Co.  v.  Carvy 
238  U.  S.,  260,  and  ShaTtks  v.  2>.  L.  &  ^Y.  R,  E.  Co,,  239  U.  S., 
556.  See  also :  Pedersen  v.  D.,  L.  &  W.  E,  E.  Co,,  229  U.  S., 
146;  8t  L,,  8,  F,  (&  J.  Ey.  Co.  v.  Scale,  229  U.  S.,  156;  C,  B, 
it  Q.  E.  E.  Co.  V.  Harringion,  241  U.  S.,  177 ;  L.  &  N.  E.  E. 
Co.  V.  Parker,  Adm'r,  242  U.  S.,  13. 

By  the  terms  of  the  Federal  Employer's  Liability  Act  the 
defense  that  the  employee  assumed  the  risks  usually  incident 
to  the  employment  still  remains  available  to  the  employer,  and, 
of  course,  it  would  follow  that,  if  the  plaintiflE  and  defendant 
were  engaged  in  interstate  commerce  at  the  time  the  plaintiff 
was  injured,  he  assumed  the  risk  of  the  injury  with  which  he 
met  and  would  be  thereby  barred  of  recovery. 

Finding  no  error,  the  judgment  will  be  affirmed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 


CONTINUING  JURISDICTION  Or  TtiE  INDUSTRIAL 

COMMISSION. 

Court  of  Appeals  for  Hamilton  County. 
N.  B.  Maxey  v.  The  Industrial  Commission  op  Ohio. 

Decided,  November  26,  1917. 

Denial  of  Further  Compensation  to  Injured  Employee  Because  of  De- 
velopwrent  of  the  Injury— Does  Not  Confer  Jurisdiction  on  the  Com- 
mon Pleas. 

The  court  of  common  pleas  is  without  jurisdiction  In  the  matter  of  a 
denial  by  the  industrial  commission  of  an  application  by  an  in- 
jured employee  for  further  compensation  because  of  a  develop- 
ment of  his  injury  occurring  subsequent  to  the  making  of  the 
original  allowance  by  the  commission. 
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Allen  C.  Roudebush  and  Joel  H.  Ward,  for  plaintiff  in  error. 
Campbell,  Hickenlooper,  Hauck  &  Capelle,  County  Prosecu- 
tor, for  defendant. 

Feb  Curiam. 

In  this  ease  the  industrial  commission  found  upon  the  original 
application  and  proof  of  injury  that  the  claimant  was  entitled 
under  the  law  to  compensation,  and  it  fixed  and  paid  an  allow- 
ance for  the  same.  A  claim  for  additional  compensation  was 
afterwards  made  because  of  a  subsequent  development — ^the 
formation  of  an  abscess — that  was  claimed  to  have  resulted  from 
the  original  injury.  This  claim  was  denied  by  the  commission 
which  held  that  the  proof  was  not  suflScient  to  show  that  the 
abscess  was  caused  by  the  injury. 

The  power  and  jurisdiction  of  the  board,  however,  is  con- 
tinuing, and  it  still  has  power  upon  a  further  rehearing  to  make 
such  modification  or  change  in  its  rulings  las  the  facts  may  jus- 
tify. 

The  facts  in  this  case  bring  it  directly  under  the  case  of  Sny- 
der V.  State  Liability  Board  of  Awards,  94  0.  S.,  342.  The 
court  of  common  pleas  therefore  had  no  jurisdiction  of  the  sub- 
ject of  the  action,  and  the  case  should  have  been  dismissed  in 
that  court.  Instead  of  so  doing,  however,  the  court  directed  a 
verdict  in  favor  of  the  defendant  and  judgment  was  entered 
thereon.  This  action  was  not  to  the  prejudice  of  the  plaintiff 
in  error,  and  the  judgment  will  therefore  be  affirmed. 

Jones,  P.  J.,  Gorman,  J.,  and  Hamilton,  J.,  all  concur. 
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RELIEF  AGAINST  INEQUALITIES  IN  TA3CAT10N. 

Court  of  Appeals  for  Cuyahoga  County. 

Judges  Jones,  Gorman  and  Hamilton,  of  the  First  District,  sitting  in 
place  of  the  Judges  of  the  Cleveland  District. 

Qeobge  M.  Potter,  on  His  Own  Behalf  and  on  Behalf  of 

Others  Similarly  Situated  v.    P.  C.  O'Brien  as 

Treasurer  of  Cuyahoga  County,  Ohio. 

Decided,  January  23,  1918. 

Taxationr—Grosa  Disregard  of  the  Rule  of  Uniformity— Buaceptihle  of 
Correction  hy  the  Courts,  When— But  Not  Open  to  Relief  Where 
Due  to  Incapacity  of  Officials  and  Appeal  Has  Not  Been  Made  to 
the  Proper  Tax  Tribunals — Discrimination  in  Valuations — Due  to 
Adoption  of  Different  Methods  hy  District  Assessors, 

1.  Deliberate  disregard  and  intentional  violation  of  proper  tax  laws  by 

the  oflicials  charged  with  their  execution,  which  result  in  gross  in- 
equalities in  valuation  and  thus  destroy  the  rule  of  unifoimity  in 
taxation  required  by  the  Constitution,  furnish  grounds  for  relief 
in  a  court  of  equity  under  Section  12075,  even  where  the  property 
to  be  relieved  is  itself  not  placed  at  a  valuation  beyond  its  true 
value  in  money. 

2.  Where  such  inequalities  arise  only  because  of  the  incapacity  or 

faulty  Judgment  of  the  tax  officials,  or  where  the  proper  tribunals 
provided  in  the  system  of  taxation  have  not  first  been  appealed  t<f 
in  vain,  no  such  relief  can  be  afforded  by  the  courts. 

Chapman,  Howland,  Niman  &  Younger  and  F.  C.  Haimen, 
for  plaintiff. 

Samuel  Doerfler,  Prosecuting  Attorney,  T.  S.  Dunlap,  Assist- 
ant Prosecuting  Attorney,  and  A.  E,  Clevenger,  contra. 

Jones,  P.  J. 

On  appeal  from  the  court  of  common  pleas. 

This  case  was  first  presented  on  demurrer  to  the  amended  peti- 
tion as  finally  amended  in  this  court.  It  is  an  action  brought  by 
the  owner  of  certain  real  estate  in  the  village  of  Clifton  Heights 
seeking  to  enjoin  the  collection  of  excessive  taxes  upon  such  real 
estate. 
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The  amended  petition  contains  allegations  setting  out  the 
method  by  which  the  tax  duplicate  of  Cuyahoga  county  was 
made  up  by  the  taxing  officers,  wherein,  it  is  claimed,  the  tax 
valuations  made  in  1910  and  in  1914  and  1915  were  in  part  used, 
together  with  certain  reassessments  of  new  valuations  made  in 
1916,  to  make  up  the  duplicate  for  the  year  1916. 

So  far  as  objection  is  made  to  the  power  of  the  taxing  officials 
to  adopt  the  valuations  used  in  previous  years,  no  matter  how 
made,  where  they  find  them  to  be  proper,  instead  of  making 
different  and  new  valuations  entirely  independent  of  and  with- 
out regard  to  any  former  valuations,  the  matter  is  res  adjtidicata. 
The  supreme  court  has  spoken  in  the  case  of  Zangerle  v.  State, 
ex  rel  Heald,  94  0.  S.,  453.  Defendants  claim  this  case  entirely 
disposes  of  the  case  at  bar  for  the  reason  that  it  involved  the 
legality  of  the  tax  duplicate  of  1916  upon  which  the  valuations 
herein  complained  of  are  found. 

The  only  question  raised  in  that  case  was  whether  tax  valua- 
tions of  previous  years,  whatever  the  legal  standing  of  the  offi- 
cers by  which  they  were  made,  could  be  considered  and  adopted 
as  the  valuations  of  the  tax  officers  engaged  in  making  the  tax 
duplicate  of  1916,  or  whether  these  officers  were  not  bound  to 
disregard  such  previous  valuations  entirely  and  to  list  and  value 
for  taxation  all  real  and  personal  property  subject  to  taxation 
in  the  county  constituting  their  assessment  districts  in  accord- 
ance with  the  requirements  of  the  statute.  A  consideration  of 
the  record  and  report  of  that  case  shows  that  it  involves  only 
the  question  of  method,  and  that  no  question  of  results  obtained 
or  of  want  of  uniformity  in  valuations  was  raised,  or  considered 
by  the  court. 

The  amended  petition  in  this  case,  however,  in  addition  to  its 
objections  as  to  method,  charges  in  substance  that  while  the  dis- 
trict assessors  assessed  the  real  estate  of  plaintiff  and  the  other 
lands  in  Cleveland  Heights  at  their  true  value  in  money,  all 
other  lands  of  the  county  and  state  were  valued  at  not  to  exceed 
fifty  per  cent,  of  their  true  value  which  were  their  valuations  on 
the  duplicate  of  1910;  that  while  the  real  estate  of  plaintiff  had 
increased  in  value  between  the  years  1910  and  1916,  the  valne 
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of  all  other  lands  in  the  county  and  state  had  likewise  improved 
in  the  same  proportion,  and  to  value  part  on  one  basis  and  part 
on  the  other  was  to  create  unjust  discrimination.  This  gross  dis- 
crimination in  valuations  is  alleged  to  have  been  intentionally 
made  by  the  assessors  and  county  auditor,  with  full  knowledge 
of  the  lack  of  uniformity  in  valuations,  as  a  result  of  a  deter- 
mined plan  on  their  part,  and  pursuant  to  a  general  agreement 
between  the  county  auditors  of  the  state  that  the  valuations  of 
1910  would  otherwise  be  continued  throughout  the  state.  While 
no  malice  is  charged  against  the  auditor  or  assessors,  or  any 
desire  on  their  part  to  injure  or  defraud  plaintiff,  it  is  claimed 
that  in  law  such  intentional  action  on  their  part  worked  an  un- 
lawful discrimination  and  operated  as  a  fraud  upon  the  rights  of 
plaintiff.  It  is  claimed  that  no  provision  is  made  by  statute  for 
redress  against  such  inequalities  other  than  an  appeal  to  the 
courts  such  as  is  made  in  this  case. 

This  action  is  brought  under  authority  of  G.  C.  12075.  Sys- 
tems of  taxation  usually  provide  for  an  appeal  from  the  tax 
assessors  to  some  board  vested  with  powers  of  equalizt^tion.  In 
the  so-called  Parrett-Whittemore  law  (106  0.  L.,  246  and  433) 
provision  was  made  for  such  a  board  in  the  board  of  revision. 
The  powers  of  this  board  were,  however,  limited  to  valuations 
made  in  a  current  year  in  State,  ex  rel  Locher,  v.  Coffinherry, 
94  0.  S.,  451 ;  and  the  board  was  found  to  be  an  illegal  body 
without  power,  in  State,  ex  rel  Godfrey  v.  O'Brien,  95  0.  S.,  166, 
wher3  certain  sections  of  the  Parrett-Whittemore  law  were  de- 
clared invalid.  In  the  absence  of  a  statutory  board  of  equali- 
zation, an  appeal  to  the  court  remains  as  plaintiflE's  only  rem- 
edy.   Zangerle  v.  Thompson,  95  0.  S.,  262. 

The  Supreme  Court  in  the  early  case  of  Exchange  Bank  v. 
nines,  3  0.  S.,  1,  interpreted  Section  2,  Article  XII  of  the  Con- 
stitution, at  page  15,  as  follows : 

**What  is  meant  by  the  words,  ^taxing  by  a  uniform  rule'f 
And  to  what  is  the  rule  applied  by  the  constitution?  No  lan- 
guage in  the  constitution,  perhaps,  is  more  important  than  this; 
and  to  accomplish  the  beneficial  purposes  intended,  it  is  essen- 
tial that  they  should  be  truly  interpreted,  and  correctly  applied. 
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'Taxing'  is  required  to  he  'by  a  uniform  rule';  that  is,  by  one 
and  the  same  unvarying  standard.  Taxing  by  a  uniform  rule 
requires  uniformity,  not  only  in  the  rate  of  taxation,  but  also 
uniformity  in  the  mode  of  the  assessment  upon  the  taxable  valu- 
ation. Uniformity  in  taxing,  implies  equality  in  the  burden 
of  taxation ;  and  this  equality  of  burden  can  not  exist  without 
uniformity  in  the  mode  of  the  assessment,  as  well  as  in  the  rate 
of  taxation.  But  this  is  not  all.  The  uniformity  must  be  co- 
extensive with  the  territory  to  which  it  applies.  If  a  state  tax, 
it  must  be  uniform  all  over  the  state ;  if  a  county,  town  or  city 
tax,  it  must  be  uniform  throughout  the  extent  of  the  territory 
to  which  it  is  applicable." 

This  construction  has  been  uniformly  adhered  to  in  later  cases. 
Hill  V.  Higdon,  5  0.  S.,  243,  246 ;  Zanesville  v.  Richards,  5  0.  S., 
689;  Wasson  v.  Com'rs,  49  0.  S.,  622,  635;  State,  ex  rel,  v.  Jones, 
51  0.  S.,  492,  505. 

Probably  the  case  most  frequently  cited  as  an  illustration  of 
the  relief  granted  by  a  court  where  a  settled  rule  or  system  of 
making  valuations  of  property  has  been  followed,  which  results 
in  a  gross  discrimination,  in  disregard  of  this  rule  of  uniformity, 
is  Cummiiigs  v.  National  Bank,  101  U.  S.,  153.  This  case  orig- 
inated in  Ohio  and  the  opinion  of  the  court  fully  discusses  the 
Ohio  law,  and  in  it  is  found  the  language  above  quoted  from 
Exchange  Bank  v.  Hines.  The  facts  are  applicable  to  the  in- 
stant case,  clauses  3  and  4  of  the  syllabus  being  as  follows : 

*'3.  That  when  a  rule  or  system  of  valuation  for  purposes 
of  taxation  is  adopted  by  those  whose  duty  it  is  to  make  the 
assessment ,  which  is  intended  to  operate  unequally,  in  violation 
of  the  fundamental  principles  of  the  Constitution,  and  when  this 
principle  is  applied  not  solely  to  one  individual,  but  to  a  large 
class  of  individuals  or  corporations,  equity  may  properly  inter- 
fere to  restrain  the  operation  of  the  unconstitutional  exercise 
of  power.  4.  That  the  appropriate  mode  of  relief  in  such  cases 
is,  upon  payment  of  the  amount  of  the  tax  which  is  equal  to  that 
assessed  on  other  property,  to  enjoin  the  collection  of  the  illegal 
excess."  ■     '  .    :i»i 

.    Other  cases  of  improper  discrimination  are  found  in  Raymond 

V.  Chicago  Trac,  Co,,  207  U.  S.,  20,  and  Johnson  v.  WeUs  Fargo 
Co,,  239  U.  S.,  234. 
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A  recent  ease  on  this  question  of  discrimination  in  value  is 
Oreene  v.  Louisville  &  Inieruban  B.  B.  Co.,  244  U.  S.,  499.  On 
pages  515  and  516  the  court  uses  the  following  language : 

**It  is  equally  plain  that  it  makes  no  difference  what  basis  of 
valuation — that  is,  what  percentage  of  full  value — may  be 
adopted,  provided  it  be  applied  to  all  alike.  The  adoption  of 
full  value  has  no  different  effect  in  distributing  the  burden  than 
would  be  gained  by  adopting  75  per  cent.,  or  50  per  cent.,  or 
even  10  per  cent.,  as  the  basis — so  long  as  either  was  applied  uni- 
formly. The  only  difference  would  be  that,  supposing  the  re- 
quirements of  the  treasury  remained  constant,  the  rate  of  taxa- 
tion would  have  to  be  increased  as  the  percentage  of  valuation 
was  reduced.  •  •  •  Therefore,  the  principal  if  not  the  sole  rea- 
son for  adopting  'fair  cash  value'  as  the  standard  for  valuations, 
is  as  a  convenient  means  to  an  end — the  end  being  equal  taxa- 
tion. But  if  the  standard  be  systematically  departed  from  with 
respect  to  certain  classes  of  property,  while  applied  as  to  other 
property,  it  does  not  serve  but  frustrates  the  very  object  it  was 
designed  to  accomplish.  It  follows  that  the  duty  to  assess  at 
full  value  can  not  be  supreme  in  all  cases,  but  must  yield  where 
necessary  to  avoid  defeating  its  own  purpose." 

This  case  also  quotes  at  some  length  (pp.  516^  517  and  518) 
from  Taylor  v.  L.  &  N.  B,  Co.,  88  Fed.,  350,  in  which  the  opin- 
ion  was  rendered  by  Judge  Taft  by  whom  the  question  is  fully 
discussed.  On  page  374  of  this  opinion  the  following  language 
is  pertinent  here : 

*  *  If  any  board  which  is  an  essential  part  of  the  taxing  system 
intentionally,  and  therefore  fraudulently,  violates  the  law,  by 
uniformly  undervaluing  certain  classes  of  property,  the  assess- 
ment by  other  boards  of  other  classes  of  property  at  the  full 
value,  though  a  literal  compliance  with  the  law,  makes  the  whole 
assessment,  considered  as  one  judgment,  a  fraud  upon  the  fully 
assessed  property.  And  this  is  true  although  the  particular 
board  assessing  the  complainant's  property  may  have  been 
wholly  free  from  fault  or  fraud  or  intentional  discrimioation." 

But  it  is  said  that  our  own  supreme  court  has  declined  to  fol- 
low the  federal  court  in  these  cases,  and  counsel  rely  upon  Wag- 
oner V.  Loomis,  37  0.  S.,  571.  It  is  true  the  court  in  that  case 
failed  to  grant  relief  from  what  it  found  to  be  *' gross,  if  not 
scandalous  inequality"  between  the  burden  of  taxation  upon 
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bank  shares  and  upon  other  property.  But  it  held  that  the  rec- 
ord did  not  disclose  but  that  this  inequality  might  have  resulted 
from  incapacity  in  the  taxing  oflScers.  It  distinctly  declined  to 
inquire  (p.  582)  whether  relief  might  be  given 

**in  case  of  fraudulent  conspiracy,  or  combination  or  rule 
adopted  by  those  whose  duty  it  is  to  fix  the  taxable  values  of 
property,  for  the  purpose  of  imposing  upon  some  property,  or 
class  of  property,  more  than  its  just  share  of  the  public  bur- 
dens,'' 

and  expressly  found 

**No  such  combination  or  rule  of  action  is  shown  in  the  case 
before  us." 

For  that  reason  only  it  distinguished  Cummings  v.  Bank,  101 
U.  S.,  153,  and  Peltan  v.  Bank,  101  U.  S.,  143,  and  further  said : 

**But  even  in  such  cases,  equity  will  not  afford  relief  to  a  com- 
plainant who  can  not  show  that  the  burden  imposed  on  him  is 
greater  than  it  would  have  been,  if  the  laws  had  been  faithfully 
executed,  by  taxing  all  property  by  a  uniform  rule,  and  ac- 
cording to  its  true  value  in  money ;  and  also,  that  the  tribunals 
provided  in  the  system  of  taxation,  for  redress  against  inequali- 
ties, had  been  appealed  to  in  vain." 

Counsel  for  defendant  claims  that  the  relief  sought  by  plaintiff 
is  ** directly  in  the  teeth"  of  the  decision  in  this  case,  and  a 
cursory  reading  of  the  syllabus  might  so  indicate.  But  when 
considered  with  the  facts  as  set  out  by  the  court,  it  is  found  that 
the  federal  cases  above  set  out,  relied  upon  by  plaintiff,  are  not 
inconsistent  with  the  law  of  Wagoner  v.  Loomis.  Clauses  3,  4 
and  5  of  its  syllabus  are  as  follows : 

*'3.  Inequalities  in  the  valuations,  made  under  a  valid  law, 
of  property  for  taxation,  do  not  constitute  grounds  for  enjoin- 
ing the  tax,  in  the  absence  of  fraudulent  discriminations  by  the 
agents  and  officers  charged  by  the  law  with  the  duty  of  making 
such  valuations. 

**4.  Even  in  such  case  equity  will  not  relieve  a  taxpayer 
whose  property  is  not  assessed  in  a  greater  amount  than  would 
have  been  imposed  upon  it,  in  ease  all  the  taxable  property  of 
the  state  had  in  fact  been  assessed,  by  a  uniform  rule  and  accord- 
ing to  its  true  value  in  money. 
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**5.  A  petition  for  such  injunction,  which  shows  that  the 
plaintiff's  property  was  valued  only  at  80  per  cent,  of  its  true 
value  in  money,  while  other  property  in  the  county  was  valued 
at  only  40  per  cent,  of  its  value,  and  avers  that  such  valuations 
were  unequal,  unjust  and  illegal,  does  not  state  suflScient  facts." 

In  **3"  observe  the  words  **in  the  absence  of  fraudulent  dis- 
criminations.'' Such  discriminations  are  charged  in  the  instant 
case.  Under  **4"  there  must  be  a  showing  of  assessment  to  "a 
greater  amount  than  would  have  been  imposed,"  etc.  Such  a 
showing  is  alleged  here.  Under  **5"  the  facts  alleged  appear  in- 
sufficient because  as  stated  in  the  opinion  (page  582)  the  dis- 
crimination is  not  alleged  to  be  the  result  of  a  ''fraudulent  con- 
spiracy or  combination,  or  rule,"  etc.  PlaintiflEs  petition  con- 
tains such  allegations. 

MoCurdy  v.  Prugh,  59  0.  S.,  465,  is  also  relied  upon  by  de- 
fendants. The  principle  is  thus  stated  in  clause  2  of  the  sylla- 
bus: 

**  Where  property  has  been  valued  for  taxation  and  taxed  at 
its  true  value  in  money  it  is  no  defense  against  the  payment  of 
such  tax  that  all  other  property  within  the  state,  lirough  the 
mistaken  or  imperfect  judgment  of  the  taxing  officers  and  equal- 
izing boards,  has  been  valued  for  taxation  materially  below  its 
true  value  in  money." 

It  will  be  noted  that  this  case  denies  relief  where  the  discrim- 
ination complained  of  arises  through  the  mistaken  or  imperfect 
judgment  of  the  taxing  officers  and  boards. 

Among  the  state  cases  cited  by  counsel  for  plaintiflP  which  sup- 
port his  petition  are:  C,  B,  c6  Q,  R.  R.  v.  Corners,  54  Kan.,  781; 
Bank  v.  Lyon,  83  Kan.,  376;  Lively  v.  M.  K.  &  T.,  102  Tex., 
545 ;  Randall  v.  Bridgeport,  63  Conn.,  323 ;  Ute  Creek  Ranch  Co, 
v.  McBride,  150  Pac,  52;  Bank  v.  Christener,  118  Pac.  (Utah), 
778 ;  People  v.  Woodbury,  133  N.  Y.  Supp.,  137. 

No  case  has  been  cited  which  denied  relief  from  gross  inequal- 
ity in  valuation  for  taxes  because  of  the  fact  that  the  property 
upon  which  relief  has  been  sought  has  not  been  valued  beyond  its 
true  value  in  money  where  it  is  clearly  shown  that  more  than 
its  just  share  of  the  burdens  of  public  taxation  has  been  imposed 
through* the  operation  of  an  unjust  and  unconstitutional  law, 
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or  by  deliberate  and  intentional  disregard  of  proper  laws  by  the 
officials  charged  with  their  execution. 

The  fact  that  plaintiff  in  his  amended  petition  admits  that  his 
real  estate  was  assessed  at  its  true  value  in  money  is  not  a 
sufficient  reason  for  denial  of  relief  when  the  other  allegations 
of  the  petition  are  considered.  The  primary  purpose  of  requir- 
ing taxes  to  be  levied  according  to  the  true  value  of  property  is 
to  secure  the  ** uniform  rule"  which  the  constitution  imposes. 
It  is  no  answer  to  a  complaint  that  property  has  not  been  taxed 
by  the  required  uniform  rule  to  say  that  the  property  for  which 
relief  is  sought  is  not  listed  beyond  its  true  value  in  money  where 
it  appears  that  the  requirement  of  uniformity  has  been  inten- 
tionally violated  by  listing  aU  other  property  at  less  than  its 
true  value.  This  matter  has  been  so  clearly  and  fully  discussed 
in  the  cases  cited  above  (especially  in  the  opinion  of  Judge  Taft 
in  88  Fed.),  that  it  is  only  necessary  to  refer  to  them. 

The  demurrer  to  the  amended  petition  is  overruled. 

The  case  proceeded  to  be  heard  upon  the  pleadings  and  the 
evidence. 

In  the  amendment  to  defendant's  answer  res  ad  judicata  is 
pleaded,  relying  on  the  case  of  Zangerle  v.  State,  ex  rel  Heald, 
which  has  been  previously  discussed.  The  answer  also  pleads 
payment  of  taxes  by  plaintiff  on  the  same  valuation  in  1915,  as 
an  estoppel.  This  plea  can  not  be  allowed,  as  plaintiff  is  not 
seeking  to  recover  any  part  of  the  1915  taxes  so  paid,  and  such 
payment  would  not  prevent  him  in  any  way  from  criticizing  the 
duplicate  of  1916.  The  answer,  outside  of  certain  admissions^ 
contains  a  general  denial,  and  therefore  an  issue  of  fact  is  raised. 

While  a  careful  consideration  of  the  evidence  leads  the  court 
to  believe  that  great  inequalities  appear  in  the  tax  valuations 
of  the  county  which  would  not  exist  if  all  the  provisions  of  the 
law  had  been  fully  observed,  yet  we  are  unable  to  find  that  the 
allegations  of  the  petition  have  been  so  proved,  by  clear  and  con- 
vincing evidence  to  the  satisfaction  of  the  court,  as  to  require 
the  relief  sought. 

Judgment  must  therefore  be  entered  for  defendant. 

GoRMAi^,  J.,  and  HAMniTON,  J.,  concur. 
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OraHATION  OF  A  MOTOR  VIHICLE  WHILE  INTOXICATED. 

Court  of  Appeals  for  Lucas  County. 

Gbkbqb  DbKIuth^  Supebintendbnt  of  The  Touedo  Wobkhouse^ 
V.  State  of  Ohio,  ex  bel  Thomas  J.  Connors. 

Decided,  December  11,  1916. 

J%ri$diction  of  Mayor  in  Prosecution  of  Misdemeanors — Waiver  of 
Jury  Need  Not  he  in  Writing — Plea  of  ChUlty  Amounts  to  Such 
Waiver — Judicial  Notice  hy  Courts  of  Statutory  Law, 

1.  The  courts  take  judicial  notice  of  the  statutory  law  of  the  state 

and  of  the  population  of  its  cities,  and  it  Is  therefore  within  the 
knowledge  of  the  court  that  the  city  of  Norwalk  has  no  police  court. 

2.  The  mayor  of  a  municipality  has  final  Jurisdiction  to  hear  and 

determine  prosecutions  for  mlsd^neanors,  notwithstanding  the 
right  to  a  trial  by  jury,  if,  before  the  commencement  of  the  trial, 
the  accused  waives  a  Jury  trial. 

3.  A  waiver  of  a  Jury  trial  In  the  prosecution  of  a  misdemeanor  before 

a  mayor  need  not  be  in  writing  and  a  plea  of  guilty  entered  by 
the  defendant  in  such  prosecution  amounts  to  such  waiver. 

Irving  Carpenter  and  R.  D.  Wickham,  for  plaintifiF  in  error. 
Jesse  Vickery  and  Rupert  Holland,  contra. 

Chittenden,  J.  , 

Enx>r  to  the  court  of  common  pleas. 

In  June,  1916,  the  relator,  Thomas  J.  Connors,  was  arrested 
on  a  charge  of  operating  a  motor  vehicle  upon  the  streets  of  the 
city  of  Norwalk,  Huron  county,  Ohio,  in  a  state  of  intoxication, 
upon  an  affidavit  filed  by  the  chief  of  police  of  the  city  of  Nor- 
walk. The  defendant  therein  appeared  before  the  mayor  of  the 
city  and  pleaded  guilty  to  the  charge,  whereupon  the  mayor 
sentenced  the  defendant  to  imprisonment  in  the  Toledo  work- 
house for  six  months  and  to  pay  a  fine  of  one  hundred  dollars 
and  costs.  The  defendant  was  transported  to  the  Toledo  work- 
house and  thereupon  brought  an  action  in  habeas  corpus  in  the 
Probate  Court  of  Lucas  County,  Ohio,  for  the  purpose  of  obtain- 
ing his  release.    Upon  a  hearing  in  that  court  it  was  found  thai; 
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Thomas  J.  Conners  was  unlawfally  restrained  of  his  liberty 
and  he  was  discharged.  Error  proceedings  were  prosecuted  to 
the  common  pleas  court  in  which  court  the  judgment  of  the  pro- 
bate court  was  affirmed.  This  proceeding  is  to  secure  a  reversal 
of  that  judgment. 

The  first  contention  made  by  the  defendant  in  error  is  that 
the  record  does  not  show  that  the  city  of  Norwalk  is  a  city  not 
having  a  x>olice  court,  and  that,  therefore,  the  jurisdiction  of  the 
mayor  is  not  shown.  The  courts  of  this  state  will  take  judicial 
knowledge  of  the  statutory  law  of  the  state  and  of  the  population 
of  its  cities.  It  is  consequently  within  the  knowledge  of  the 
court  that  the  city  of  Norwalk  does  not  have  a  police  court. 
Therefore,  the  claim  of  the  defendant  in  error  in  this  respect 
is  not  well  founded. 

The  principal  contention  is  that  the  record  shows  that  the 
affidavit  upon  which  the  warrant  for  the  arrest  of  Connors  is- 
sued, was  not  made  by  the  person  injured  and  that,  therefore, 
the  mayor  had  no  power  to  impose  the  penalty  of  the  statute, 
upon  a  plea  of  guilty,  but  that  he  was  only  empowered  to  bind 
him  over  to  a  proper  court.  This  contention  is  based  upon  the 
provisions  of  Section  13510  of  the  General  Code.  The  plaintiff 
in  error  contends  that  the  action  is  not  governed  by  that  section 
of  the  General  Code,  but  by  Sections  4528  and  4530,  General 
Code.    These  sections  read  as  follows: 

''Section  4528.  He  shall  have  final  jurisdiction  to  hear  and 
determine  any  prosecution  for  a  misdemeanor,  unless  the  accused 
is,  by  the  Constitution,  entitled  to  a  trial  by  jury,  and  his  juris- 
diction in  such  cases  shall  be  co-extensive  with  the  county. 

**  Section  4530.  He  shall  have  such  jurisdiction  in  the  cases 
mentione.d  in  the  last  two  sections,  notwithstanding  the  right  to 
a  jury,  if  before  the  commencement  of  the  trial,  the  accused 
waives  a  jury  trial." 

The  relation  of  Section  4528,  General  Code,  to  Section  13510, 
General  Code,  was  discussed  and  determined  by  the  Supreme 
Court  of  this  state  in  State  v.  Borham,  72  0.  S.,  358.  The  court 
did  not  undertake  to  reconcile  these  sections  but  found  them  to 
be  in  conflict.  An  examination  of  the  history  of  the  statutes 
showed  that  Section  13510  was  enacted  long  before  Section 
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4528,  and  the  court  held  that  the  latter  section  should  be  given 
full  effect  in  determining  the  final  jurisdiction  of  the  mayor 
in  the  prosecution  of  misdemeanors  when  the  accused  was  not 
entitled  to  the  constitutional  right  of  trial  by  jury.  The  Su- 
preme Court  did  not  discuss  Section  4530,  General  Code,  as  it 
was  in  no  way  involved  in  the  case  then  under  consideration. 
Section  4528  and  Section  4530  were,  however,  enacted  at  the 
same  time  and  first  appear  in  the  revision  of  1880  as  Sections 
1817  and  1818,  Revised  Statutes.  All  the  reasoning  of  the  Su- 
preme Court  in  State  v.  Borham  applies  with  equal  force  to  the 
discussion  of  Section  4530  as  it  may  be  affected  by  Section  13510, 
and  we  hold  that  the  mayor  has  final  jurisdiction  to  hear  and 
determine  prosecutions  for  misdemeanors,  notwithstanding  the 
right  to  a  trial  by  jury,  if,  before  the  commencement  of  tha 
trial,  the  accused  waives  a  jury  trial. 

It  therefore  remiains  to  determine  whether  a  plea  of  guilty 
amounts  to  a  waiver  of  trial  by  jury.  It  will  be  observed  that 
Section  4530  does  not  require  such  waiver  to  be  in  writing  as 
does  Section  13511,  General  Code,  which  provides  for  proceed- 
ings before  a  magistrate.  While  it  is  true,  as  said  in  State  v. 
Borham,  that  the  mayor  is,  technically,  a  magistrate  and,  there- 
fore, the  two  sections  last  cited  are  not  in  harmony,  we  hold  that 
the  later  Section,  4530,  should  have  effect  given  to  its  plain 
terms  and  that  there  is  no  justification  for  reading  into  that 
statute  a  provision  that  such  waiver  must  be  in  writing. 

The  circuit  court  in  Wood  county  in  Hillier  v.  State  of  Ohio, 
16  C.  D.,  777,  held  that : 

**The  right  of  trial  by  jury  is  waived  by  entering  a  plea  of 
guilty  in  a  criminal  prosecution  before  a  mayor  having  complete 
jurisdiction.'* 

Counsel  for  defendant  in  error  contend  that  this  latter  de- 
cision is  in  conflict  with  the  decision  of  the  Supreme  Court 
announced  in  the  case  of  Hanaghan  v.  State,  51  0.  S.,  24.  The 
circuit  court,  however,  had  that  case  before  it  when  consider- 
in  the  case  of  Hillier  v.  State,  and  in  the  opinion  discuss  the 
case  and  distinguish  it  from  the  case  then  under  consideration. 
Clearly  the  decision  of  the  circuit  court  is  decisive  of  the 
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question  now  under  consideration  and,  if  properly  decided,  it 
should  be  followed  in  the  decision  of  this  case.  We  think  that 
the  decision  of  the  circuit  court  is  right. 

The  Supreme  Court,  in  State  v.  Borham,  also  had  before 
them  the  case  of  Haruighan  v.  State  and  declined  to  consider  it 
as  an  authority  in  that  case.  The  Supreme  Court  in  speaking 
of  Hanagkan  y.  State,  said: 

**The  court  in  that  case  was  dealing  with  a  trial  before  a 
justice  of  the  peace  where  the  accusation  was  such  as  gave  the 
accused  a  right  to  a  jury  trial  and  involyed  a  construction  of 
Sections  7146  and  7147.  "^Revised  Statutes  (now  Sections  13510 
and  13511,  General  Code).  No  reference  whatever  was  made, 
and  none  was  needed,  to  Section  1817.    We  have  no  such  case." 

We  think  that  the  language  of  the  Supreme  Court  just  quoted 
applies  with  equal  force  to  the  case  now  under  consideration. 
Having  definitely  held  that  the  jurisdiction  of  a  mayor  and 
the  jurisdiction  of  a  justice  of  the  peace  are  controlled  by  diflEer- 
ent  sections  of  the  statutes,  a  decision  based  upon  the  statutes 
governing  procedure  before  a  justice  of  the  peace  is  of  but  little, 
if  any,  value  in  determining  a  case  based  upon  the  statutory 
jurisdiction  and  powers  of  a  mayor. 

In  Carper  v.  State,  27  0.  S.,  572,  the  court  say,  on  page  577 : 

**A  defendant  after  a  trial  and  verdict  of  guilty  may  move 
the  court  for  a  new  trial,  for  any  of  the  causes  specified 
in  the  code.  One  who  has  plead  guilty  has  waived  a  trial  and 
can  not  make  such  a  motion.  It  would  be  idle,  therefore,  to  ask 
the  question  to  one  who  by  his  plea  has  waived  the  right  to 
avail  himself  of  all  matters  that  might  arise  on  a  motion  for 
new  trial.'' 

That  is  to  say,  the  Supreme  Court  holds  that  a  plea  of  guilty 
amounts  to  a  waiver  of  any  trial,  either  by  the  court  or  by  a 
jury. 

The  effect  of  a  plea  of  guilty  is  well  stated  in  12  Cyc,  353. 

We  find  that  the  mayor  of  the  city  of  Norwalk  had  final 
jurisdiction  to  dispose  of  the  case  and,  upon  a  plea  of  guilty 
in  that  court,  he  was  empowered  to  impose  sentence,  and  it 
follows  that  the  relator  was  legally  imprisoned  under  the  sen- 
tence and  judgment  of  such  mayor. 
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The  judgments  of  the  oommon  pleas  and  probate  courts  will 
be  reversed  and  final  judgment  will  be  entered  herein  in  favor 
of  the  plaintiff  in  error,  remanding  the  relator  to  the  cus- 
tody of  the  superintendent  of  the  Toledo  workhouse;  and  this 
case  is  remanded  to  the  court  of  common  pleas  for  execution  for 
costs  and  to  carry  out  the  judgment. 

Richards,  J.,  and  Kinkadb,  J.,  concur. 


REGULARITY  OF  PROCEEDINGS  WOK  PROHIBITION  OF  LIQUOR 

TRAFFIC  IN  A  RESIDENCE  DISTRICT. 

Court  of  Appeals  for  Lucas  Oounty. 

In  the  Matter  op  the  PETrnoN  to  Prohibit  the  Sale  op  In- 
toxicating Liquors  as  a  Beverage  in  a  Certain  Residence 
District  in  Toledo,  Filed  by  Certain  Qualipibd  Electors 
with  John  P.  ]\Ianton,  a  Judge  op  the  Court  op  Com- 
mon Pleas  op  Lucas  County,  Ohio,  on  October  28,  1916. 

Decided,  December  20,  1916. 

Local  Option — Procedure  Providing  for  in  Residence  Districts — Con- 
struction  of  Section  6145,  Relating  to  Precedence  of*  Petitions— 
Section  6151,  Relating  to  Publication  of  Notice— And  Section  6152, 
Relating  to  Finding  of  Mayor  or  Judge— Boundary  Lines  of  the 
Proposed  District— Bill-Boards  on  Vacant  Property  do  Not  Make  it 
Business  Property— Use  of  the  Offlcial  Registers  of  Electors. 

1.  The  language  of  Section  6145.  General  Code,  providing  for  local 

option  in  residence  districts  and  directing  that  the  petition  shall 
be  granted  which  has  the  greatest  number  of  elector's  signatures, 
does  not  require  a  judge  who  has  conunenced  the  hearing  on  a  pe- 
tition to  suspend  the  same  when  a  second  petition  is  filed  during 
such  hearing  containing  a  greater  number  of  electors'  signatures. 

2.  The  requirement  of  Section  6151,  General  Code,  that  the  notice 

shall  the  published  in  two  newspapers  of  opposite  politics,  is  sub- 
stantially complied  with  by  a  publication  in  the  Toledo  Blade  and 
in  the  Toledo  News-Bee,  the  object  of  the  publication  being  to  give 
notice  to  the  public. 

3.  The  requirement  of  Section  6152,  General  Code,  that  the  judge  shall 

cause  a  certified  copy  or  certificate  of  his  findings,  together  with 
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the  original  petition,  to  be  filed  with  the  clerk  of  the  municipal 
corporation  within  forty  days  from  the  filing  of  the  petition  with 
him  is  directory  only,  and  not  mandatory. 

4.  The  boundary  lines  set  forth  in  a  local  option  residence  district  peti- 

tion being  sufficiently  definite  to  describe  the  land  for  purposes  of 
conveyance,  the  petition  is  not  defective  although  one  line  was  a 
prolongation  of  a  street  line  beyond  the  terminus  of  the  street. 

5.  Vacant  property  on  or  In  front  of  which  bill  boards  have  been 

placed  by  a  corporation  engaged  In  out  door  advertising  is  not 
business  property  within  the  meaning  of  the  statute. 

6.  The  official  registers  of  electors  of  the  district  are  competent  evi- 

dence and  sufficient  to  make  a  prima  facie  case  of  residence  within 
the  district  for  the  requisite  statutory  period. 

Charles  S.  Northup,  J.  A.  White  and  Cornell  Schreiber,  for 
the  petitioners. 
Smith,  Baker,  Effler  tfe  Allen,  contra. 

By  the  Court. 

Application  for  leave  to  file  petition  in  error. 

On  the  hearing  of  the  above  matter  before  the  Honorable 
John  P.  Manton,  judge  of  the  court  of  common  pleas,  it  was 
found  and  determined  that  the  petition  was  sufficient.  In- 
formal written  application  has  been  made  to  this  court  by  cer- 
tain qualified  electors  opposing  the  petition,  for  leave  to  file  a 
petition  in  error  to  reverse  said  judgment,  under  Section  6164, 
General  Code.  This  written  application  specifies  five  claimed 
grounds  of  error,  and  a  copy  of  the  same  has  been  furnished  to 
counsel  for  the  petitioners.  We  have  heard  arguments  from 
counsel  on  both  sides  on  the  motion  for  leave  to  file  this  peti- 
tion in  error  and  will  briefly  announce  the  conclusions  of  the 
court. 

First,  It  appears  from  the  application  made  herein  that 
after  the  petition  which  was  heard  and  decided  had  been  filed 
with  the  judge  of  the  court  of  common  pleas,  and  while  the 
same  was  on  hearing  before  said  judge,  a  second  so-called  dry- 
petition  was  filed  with  a  judge  of  said  court,  and  it  is  contended 
that,  by  virtue  of  the  language  contained  in  Section  6145, 
General  Code,  the  judge  was  obliged  to  hear  and  examine  said 
second  petition  and  to  decide  as  to  the  sufficiency  thereof 
before  disposing  of,  or  attempting  to  dispose  of,  the  first  i)eti- 
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tion.  This  second  petition  does  in  fact  contain  the  names  of  a 
greater  number  of  resident  electors  than  the  first  petition.  The 
judge  before  whom  the  first  petition  was  pending  having  begun 
the  hearing  thereon  and  the  same  having  proceeded  for  substan- 
tially a  week,  was  not  required  to  suspend  the  hearing  or  delay 
the  decision  thereof  and  take  up  the  hearing  of  the  second 
petition  which  had  been  filed.  There  is  no  evidence  in  the 
case  of  any  undue  haste  in  proceeding  with  the  hearing  under 
the  first  petition.  A  petition  is  not  pending  within  the  mean- 
ing of  the  above  section  until  it  is  filed  and  publication  thereof 
made,  and  even  then  the  pendency  of  such  second  petition 
will  not  justify  the  suspension  of  the  hearing  or  decision  of  a 
prior  petition  if  the  hearing  thereof  was  commenced  before  the 
second  petition  was  pending. 

Second.  The  second  claimed  error  is  that  the  publication  of 
the  first  petition  was  insufficient,  notice  thereof  having  been 
published  in  the  Toledo  Blade  and  in  the  Toledo  News-Bee. 
The  object  of  the  publication  is  to  give  notice  to  the  public 
of  the  pendency  and  prayer  of  the  petition.  We  hold  that  the 
publication  in  the  papers  above  named  was  a  substantial  com- 
pliance with  the  statute. 

Third,  Section  6152,  General  Code,  provides  that  the  judge 
shall  cause  a  certified  copy,  or  certificate  of  his  findings,  to- 
gether with  the  original  petition,  to  be  filed  with  the  clerk  of 
the  municipal  corporation  or  council  in  not  more  than  forty 
days  after  the  filing  of  the  petition  with  him.  By  reason  of 
the  large  number  of  witnesses  to  be  examined,  the  trial  on  this 
first  petition  was  not  completed  within  the  time  specified,  and 
it  is  insisted  that  after  the  time  had  elapsed  the  judge  was 
without  power  to  render  his  decision.  The  statute  referred  to 
is  intended  to  expedite  the  disposition  of  controversies  arising 
on  such  petitions,  but  the  requirement  for  the  filing  of  a  cer- 
tificate of  the  decision  is  directory  only  and  not  mandatory. 

Fourth.  The  fourth  contention  is  that  the  judge  erred  in 
holding  the  boundary  lines  given  in  the  petition  sufficient,  it 
being  claimed  that  the  territory  was  not  in  all  respects  bounded 
by  a  street,  corporation,  or  other  well  recognized  lines  or 
boundaries.     In  one  instance  the  line  was  a  prolongation  or  pro- 
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jection  of  a  street  beyond  the  terminus  of  such  street.  We  hold 
the  petition  is  not  fatally  defective  in  this  respect.  The  boun- 
dary as  given  is  sufSciently  definite  to  have  conveyed  the 
property  if  the  description  given  were  embraced  in  a  deed 
thereof. 

Under  this  same  heading  it  is  urged  that  vacant  property, 
on  or  in  front  of  which  were  placed  bill-boards  of  a  corporation 
engaged  in  outdoor  advertising,  should  be  counted  as  business 
frontage.  The  judge  before  whom  the  petition  was  pending 
held  that  such  frontage  could  not  be  considered  as  business 
frontage.    In  so  holding  he  committed  no  error. 

Fifth.  The  fifth  and  last  specification  of  error  is  based  on 
the  contention  that  with  respect  to  substantially  one  hundred 
and  fifty  names  on  the  petition,  the  only  evidence  as  to  the 
term  of  residence  in  the  district  consisted  of  the  registers  of 
electors.  It  appears  that  the  registers  for  that  district  for  the 
years  1915  and  1916  were  introduced  in  evidence.  The  judge 
before  whom  the  petition  was  heard  held  that  these  registers 
were  competent  and  suflScient  evidence  to  make  a  prima  facie 
case  of  residence  within  the  district  for  the  statutory  period. 
We  hold  that  the  judge  in  so  ruling  committed  no  error. 

No  good  cause  being  shown  for  granting  the  motion  for  leave 
to  file  a  petition  in  error,  the  same  will  be  denied. 
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ABATEMENT— 

An  order  for  payment  of  ali- 
mony to  a  divorced  wife  in  a  speci- 
fied sum  each  month  during  her 
life,  is  not  abated  by  the  death  of 
the  former  husband.     445. 

The  death  of  a  defendant  in  an 
action  for  breach  of  promise,  af- 
ter return  of  an  adverse  verdict 
and  the  filing  of  a  motion  for  a 
new  trial,  does  not  work  an  abate- 
ment of  the  action  under  Sections 
11397  and  11235.     65. 

ACTIONS— 

An  action  by  a  property  owner 
on  behalf  of  himself  and  others 
similarly  situated  to  enjoin  the 
placing  of  certain  taxes  on  the 
duplicate  is  not  open  to  a  motion 
to  strike  out  all  relating  to  others 
than  the  plaintiff.     255. 

An  action  at  law  for  recovery 
of  money  can  not  be  engrafted  on 
a  bill  in  equity  either  by  supple- 
mental petition  or  by  an  inter- 
vening petition  whereby  it  is 
sought  to  change  the  nature  of  the 
action  from  one  in  equity  to  one  at 
law.     513. 

ADMINISTRATOR— 
See  Executor. 

AFFIDAVIT- 

Sufficiency  of,  in  a  replevin  case 
where  made  by  an  agent  of  the 
plaintiff.    15. 

AGENCY— 

A  surety  for  an  agent  can  not 
be  held  liable  for  funds  misap- 
propriated by  the  agent  after  his 
employer  had  knowledge  of  his 
guilty  conduct.    493. 

ALIEN— 

An  alien,  subject  to  a  nation  at 
war  with  the  United  States,  domi- 
ciled in  this  country  at  the  begin- 
ning of  hostilities  and  not  adher- 
ing to  the  enemy,  has  the  status 
of  an  alien  amy  and  will  not  be 


denied  his  day  in  court  or  the 
right  to  prosecute  an  action  for 
damages  resulting  from  the  action- 
able fault  of  the  defendant.    545. 

Protection  to  aliens  is  vouch- 
safed by  international  law  and  a 
wholesome  public  policy.    545. 

AMENDMENTS— 

A  trial  Judge  may,  sua  aponte 
and  even  after  verdict,  order  that 
the  petition  in  a  breach  of  promise 
case  be  so  amended  as  to  afford 
a  basis  for  an  award  of  exemplary 
damages.    65. 

A  conservancy  court  may  per- 
mit the  filing  of  an  amended  peti- 
tion eliminating  territory,  when. 
305. 

ANNEXATION— 

The  filing  of  a  petition  with  the 
clerk  of  the  court  of  common 
pleas  to  enjoin  the  annexation  of 
territory  to  a  municipality  is  not  a 
compliance  with  the  statute,  which 
requires  that  it  be  presented  to  the 
court  of  common  pleas  or  a  Judge 
thereof.    449. 

APPEAL— 

An  appeal  lies  by  virtue  of  the 
provisions  of  Section  11206  from 
a  decision  of  the  probate  court  ad- 
Judging,  on  application  made 
therefor  by  the  claimant,  as  to  the 
validity  of  an  account  for  legal 
services  rendered  by  attorney  em- 
ployed by  the  administrator  of  an 
estate.    117. 

An  appeal  from  the  municipal 
civil  service  commission  to  the 
common  pleas  court  is  perfected 
when  the  necessary  papers  and 
transcript  are  filed  with  the  clerk. 
301. 

Appeal  lies  by  a  receiver  to  an 
order  of  the  court  appointing  him 
allowing  a  claim  against  the  es- 
tate he  is  administering.     362. 

The  right  of  appeal  to  the 
tribunals    of    a    fraternal    order 
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must  be  exhausted  before  a  claim- 
ant for  sick  or  death  benefits 
may  resort  to  the  courts.     391. 

Jurisdiction  of  the  courts  of  ap- 
peals in  alimony  cases  in  which 
the  old  circuit  court  possessed  a 
continuing  jurisdiction.    445. 

Where  the  probate  court  has  re- 
fused to  appoint  an  administrator, 
and  on  appeal  the  appointment 
was  made  by  the  common  pleas 
after  a  hearing  on  the  merits,  the 
parties  can  not  contest  the  va- 
lidity of  the  appointment  by  con- 
tending then  for  the  first  time 
that  appeal  does  not  lie  from  the 
probate  court.     465. 

ARBITRATION— 

An  award  by  two  disinterested 
arbitrators,  under  Section  8713 
which  provides  for  an  award  by 
three  arbitrators,  is  not  a  statu- 
tory award  under  Sections  12149 
to  12160;  the  award  made  un- 
der Section  8713  is  a  common  law 
award  and  requires  the  concur- 
rence of  three  arbitrators.    513. 

ASSESSMENTS— 

St>ecial  assessments  for  street 
improvements  can  not  be  collected 
from  abutting  property  in  excess 
of  special  benefits  except  by 
special  consent  of  such  property 
owners.    284. 

When  an  owner  signs  a  petition 
for  a  street  improvement,  under 
Section'  3836  he  thereby  waives 
the  limitation  of  assessments  for 
the  method  of  assessment  desig- 
nated in  the  petition,  but  not  in 
excess  of  special  benefits.    284. 

Waiver  of  limitation  of  special 
assessment  to  special  benefits, 
either  express  or  implied.    284. 

For  a  sewer  built  for  both  drain- 
age and  sanitary  purposes  may  be 
enjoined  so  far  as  the  increased 
cost  in  adapting  it  to  sanitary 
use  is  concerned,  where  its  use 
as  a  sanitary  sewer  has  been  post- 
poned.    476. 

ASSAULT— 

Damages  for,  where  committed 
by  a  street  railway  conductor 
upon  a  passenger.    381. 


ATTORNEY  AND  CLIENT- 

An  attorney  may,  by  suit  in 
equity,  establish  a  lien  for  attor- 
ney's fees  upon  a  fund  in  court 
which  has  been  produced  by 
the  efforts  of  such  attorney; 
neither  party  entitled  to  a  jury 
trial  in  such  a  case.    232. 

An  attorney  at  law  who,  know- 
ingly, permits  a  client  to  use  his 
ofDce  for  a  grafting  settlement  of 
workingmen's  strikes  is  guilty  of 
misconduct  which  warrants  sus- 
pension from  practice  for  one 
year.    257. 

The  courts  of  appeals  are  with- 
out statutory  jurisdiction  in  dis- 
barment proceedings,  but  may  re- 
ly on  their  inherent  power  to 
maintain  such  a  proceeding,  limit- 
ing its  application  to  the  court 
in  which  it  is  pronounced.    257. 

AUTOMOBILES^— 
See  MoTOB  Vehicles. 


BANKS  AND  BANKING— 

Determination  as  to  the  taxable 
value  of  bank  assets.    407. 

BILLS,  NOTES  AND  CHECKS— 

A  bank  which  cashes  a  draft 
on  a  forged  endorsement  of  the 
name  of  the  payee,  and  forwards 
the  same  to  its  correspondent 
bank,  with  an  endorsement  by 
such  forwarding  bank  of  guar- 
anty of  all  prior  endorsements 
and  receiving  credit  therefor,  will 
be  required  to  pay  the  amount  to 
its  correspondent  bank  upon  dis- 
covery of 'the  forgery,  even  though 
said  draft  had  been  paid  by  the 
drawee  and  the  drawee  had  been 
repaid  voluntarily  by  the  corre- 
spondent bank.    56. 

In  an  action  by  a  partnership 
on  notes  containing  warrants  of 
attorney  for  entry  of  judgment  by 
confession,  failure  to  aver  in  the 
petition  that  the  partnership  was 
formed  for  the  purx)ose  of  carry- 
ing on  trade  or  business  in  Ohio 
does  not  render  the  judgment 
void.     81. 

In  an  action  on  a  promissory 
note  the  defense  of  usury  may  be 
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established  by  a  preponderance  of 
the  evidence.    251. 

Where  in  an  action  on  a  promis- 
sory note  the  Jury  returns  a  ver- 
dict for  defendant  upon  his  cross- 
petition  for  recovery  of  usurious 
interest  in  an  amount  In  excess 
of  extinguishment  of  the  principal, 
the  court  may  ignore  such  finding 
and  render  a  simple  Judgment  for 
the  defendant.    251. 

BREACH  OF  PROMISE!— 

In  an  action  for  breach  of 
promise  to  marry,  it  is  not  errone- 
ous to  instruct  the  Jury  to  the 
effect  that  if  the  conduct,  acts  and 
declarations  of  the  parties  are 
such  as  would  lead  prudent  men 
to  Infer  that  they  Intended  to  be- 
come man  and  wife,  the  Jury 
would  be  Justified  in  concluding 
that  a  contract  of  marriage  had 
been  entered  into  between  them. 
65. 

The  rule  which  limits  recovery 
for  breach  of  promise  to  the 
pecuniary  loss  sustained  does  not 
apply  where  the  promise  was 
broken  abruptly  or  under  humili- 
ating circumstances;  and  where 
its  breaking  was  ruthless  and 
wanton  exemplary  damages  may 
be  awarded,  and  in  the  absence 
from  the  petition  of  any  allega- 
tion upon  which  such  damages 
may  be  based  the  trial  Judge  may, 
sua  sponte  and  even  after  re- 
turn of  a  verdict,  order  that  the 
petition  be  so  amended  as  to  con- 
form to  the  facts  shown.    65. 

Newly-discovered  evidence,  ten- 
dered in  support  of  a  motion  for  a 
new  trial,  and  having  reference  to 
alleged  admissions  made  by  the 
plaintiff  as  to  her  relations  with 
the  defendant,  should  be  scruti- 
nized closely  and  received  with 
caution,  and  as  the  effect  of  such 
evidence  would  be  to  discredit  or 
Impeach  the  plaintiff  it  must  be  re- 
garded as  cumulative  and  not  ma- 
terial to  the  issue  and  insufficient 
to  sustain  the  motion.    65*. 

The  death  of  a  defendant  In  an 
action  for  breach  of  promise,  after 
return  of  an  adverse  verdict  and 
the  filing  of  a  motion  for  a  new 
trial,  does  not  work  an  abatement 


of  the  action  under  Sections  11397 
and  11235,  General  Code.    65. 

BRIDGES— 

Where  the  wash  bank  on  the  ap- 
proach to  a  county  bridge  Is  eight 
feet  high  in  the  perpendicular, 
that  is,  eight  feet  between  the 
plane  of  its  top  and  the  plane 
of  its  base,  it  is  then  a  perpen- 
dicular wash  bank  within  the 
meaning  of  the  statute.    184. 

The  term  "wash  bank"  is  used 
to  indicate  a  bank  with  Its  top  ly- 
ing adjacent  to  or  connected  with 
the  surface  of  a  road  and  running 
down  therefrom  to  its  base,  in  con- 
tradiction from  a  bank  whose  base 
is  in  the  plane  of  the  surface  of 
the  road  and  running  upward.  184. 

BURDEN  OF  PROOF— 

That  proper  care  was  exercised 
by  a  carrier  to  prevent  the  loss  of 
valuables  from  a  trunk  during 
transit.    6. 


CARRIERS— 

Liability  for  valuables  stolen 
from  a  trunk  during  transit;  a 
presumption  arises  of  negligence, 
and  in  an  action  against  the  In- 
,  itial  carrier  for  the  loss  sustained 
the  burden  is  on  said  carrier  to 
show,  not  only  that  the  loss  did 
not  occur  on  its  own  line,  but 
that  proper  care  was  exercised  to 
prevent  the  occurrence  of  such  a 
loss.    6. 

An  express  company  is  a  com- 
mon carrier  and  not  a  collec- 
tion agency.    97. 

CHARGE  OF  COURT— 

Issues  which  had  been  elimi- 
nated by  the  pleadings  erroneous- 
ly submitted  to  the  Jury.    184. 

In  an  action  where  want  of 
proper  care  was  charged  against 
the  driver  of  a  motorcycle  in  an 
action  for  injury  to  the  rider  on 
the  tandem  seat  caused  by  the 
machine  striking  an  obstruction 
in  the  road;  machine  being  driven 
more  than  twenty  miles  an  hour. 
17. 

In  an  action  for  breach  of  prom- 
ise to  marry.     65. 
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With  respect  to  last  clear 
chance  not  permissible  except 
when  that  issue  is  presented  by 
the  pleadings  or  the  evidence.  105. 

A  charge  with  respect  to  re- 
covery by  a  minor  for  loss  of  abil- 
ity to  earn  wages  by  reason  of  the 
injury  sustained,  should  definitely 
exclude  the  period  covered  by  his 
minority  unless  he  is  shown  to 
have  been  emancipated.    105. 

A  special  instruction  which 
states  specifically  the  duty  which 
rests  on  a  passenger  to  use  ordi- 
nary care  to  protect  himself  from 
injury  satisfies  the  law,  notwith- 
standing there  was  a  failure  to 
cover  that  ground  in  the  general 
charge.    129. 

Special  charges  requested  be- 
fore argument  should  either  be 
given  or  refused  by  the  trial  Judge 
without  change,  modification  or 
comment;  and  a  statement  ad- 
dressed by  him  to  the  Jury  to  the 
efiFect  that  the  instruction  so  given 
was  not  conclusive  or  more  than 
a  tentative  statement  of  the  law 
which  might  be  modified  In  his 
general  charge  constitutes  error 
which,  in  the  event  of  a  verdict 
adverse  to  the  party  asking  that 
such  instruction  be  given,  must  be 
regarded  as  prejudicial  error.  167. 

In  a  case  where  the  evidence 
shows  ample  width  of  road  to  per- 
mit the  passage  of  vehicles,  a 
charge  to  the  Jury  that  it  was  the 
duty  of  the  defendant  upon  meet^ 
ing  the  plaintiff  to  give  the  stat- 
utory portion  of  the  road,  **lf  it 
could  be  done  with  safety  to  him- 
self and  the  others  then  traveling 
with  him,"  is  misleading  and 
erroneous.    203. 

With  reference  to  liability  of 
employer  for  injury  to  minor  un- 
der sixteen  employed  without 
school  certificate.    273. 

It  is  not  error  in  a  man- 
slaughter trial  to  refvise  to  charge 
on  the  included  offense  of  assault 
and  battery,  where  there  is  no  evi- 
dence which  would  Justify  a  con- 
viction of  manslaughter.    353. 

A  special  charge  is  not  errone- 
ous where  to  '  the  effect  that  if 


the  motorman  could  and  by  exer- 
cise of  proper  care  would  have 
seen  plaintiff  in  time  to  have 
avoided  injuring  him,  a  verdict 
should  be  returned  in  his  favor 
unless  he  was  himself  guilty  of 
contributory   negligence.    366. 

With  reference  to  the  duty  of 
motorman  and  speed  of  a  car 
which  collided  with  an  automobile 
at  a  country  crossing.    376. 

It  is  not  error  for  the  trial 
court  to  confine  the  charge  to  the 
issues  made  by  the  pleadings,  not- 
withstanding evidence  on  another 
issue  was  introduced  without  ob- 
jection, no  application  having 
been  made  to  amend  and  no  re- 
quest to  charge.     398. 

In  an  action  where  a  woman, 
not  intending  herself  to  become 
a  passenger,  was  injured  while  as- 
sisting in  getting  a  child  on  a 
street  car.    401. 

In  an  action  for  recovery  for 
death  of  a  boy  who,  while  at  play, 
climbed  a  tree  and  was  electro- 
cuted by  an  uninsulated  wire 
among  its  branches.    417. 

In  a  prosecution  for  man- 
slaughter growing  out  of  a  col- 
lision of  two  automobiles.    433. 

Instruction  as  to  the  included 
offense  of  assault  and  battery  is 
warranted  in  a  prosecution  for 
manslaughter  based  on  violation 
of  the  speed  statute.  433. 

As  to  the  right  of  the  driver  of 
an  automobile  to  turn  to  the  left 
where  collision  with  an  approach- 
ing machine  which  is  on  the 
wrong  side  of  the  road  seems  in- 
evitable.   454. 

Where  dynamite  which  was  be- 
ing used  for  a  legitimate  purpose 
exploded  through  pure  accident,  it 
is  error  to  refuse  to  instruct  the 
Jury  to  return  a  verdict  for  the  de- 
fendant.   481. 

CHIEF  OP  POLICE— 

Not  entitled  to  fees  in  cases 
prosecuted  in  the  police  court  225. 

CIVIL  SERVICE— 

Right  of  appeal  to  the  common 
pleas  court  when  a  chief  of  po- 
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lice  or  a  chief  of  the  fire  de- 
partment has  been  removed.    301 

An  appeal  is  perfected  when  the 
necessary  papers  and  transcript 
are  filed  in  the  office  of  the  clerk 
of  the  court  of  common  pleas  with- 
in the  prescribed  time.    301. 

CONSERVATION— 

•  A  conservancy  court  may  per- 
mit the  filing  of  an  amended  peti- 
tion, eliminating  territory  which 
was  included  in  an  original  peti- 
tion for  the  establishment  of  a 
conservancy  district    305. 

CONSTABLE— 

The  limitation  of  $100  a  year  for 
the  service  rendered  by  a  con- 
stable does  not  apply  to  services 
rendered  by  him  in  prosecutions 
for  the  neglect  of  minor  children. 
462. 

CONSTITUTIONAL  LAW— 

Section  3490,  Revised  Statutes, 
requiring  automobiles  and  motor 
vehicles  when  meeting  carriages 
and  vehicles  to  give  two-thirds  of 
the  road,  is  a  valid  enactment.  203. 

Section  1707,  relating  to  sus- 
pension or  disbarment  of  attor- 
neys, is  without  effect  so  far  as 
the  court  of  appeals  is  concerned. 
257. 

Section  4682-1,  providing  for 
county  boards  of  education,  are 
valid.     267. 

Section  11343-1-2,  making  privi- 
leged impartial  reports  of  official 
or  criminal  proceedings,  are  valid 
when  applied  to  publication  of  the 
contents  of  an  affidavit  in  a  crimi- 
nal case  then  pending.    333. 

CONTRACT— 

Covering  a  guaranty  of  a  stal- 
lion sold  for  breeding  purposes; 
return  of  the  animal  a  condition 
precedent  to  recovery  of  purchase 
price.    33. 

Of  a  thoughtless  marriage  en- 
tered into  by  a  girl  of  seventeen 
without  consideration  or  parental 
consent.    145. 

Parol  evidence  admissible  as  to 
surrounding  circumstances,  etc., 
for  the  purpose  of  determining  the 


intention  of  the  parties  to  a  writ- 
ten contract    337. 

Where  stock  in  a  corporation  is 
purchased,  under  an  agreement 
that  the  purchaser  shall  be  given 
employment  and  the  contract  is 
breached  by  the  corporation,  the 
purchaser  may  rescind  the  con- 
tract of  purchase  and  pursue  the 
remedy  to  which  the  rescission 
entitles  him.    337. 

CORPORATIONS— 

The  knowledge  acquired  by  an 
officer  of  a  corporation,  when  i^ct- 
ing  in  his  official  capacity  and  in 
regard  -  to  a  matter  with  which 
he  is  especially  charged  by  the 
board  of  directors,  is  the  knowl- 
edge of  the  corporation  for  any 
and  all  judicial  purposes.    81. 

Knowledge  of  the  secretary- 
treasurer  of  a  corporation  that 
notes  given  by  the  company  con- 
tain power  to  confess  judgment  is 
the  knowledge  of  the  corporation. 
81. 

When  knowledge  is  obtained  by 
a  corporation  of  an  unauthorized 
act  by  one  of  its  officers,  it  may 
ratify  such  action  by  acquiescence, 
continued  for  a  number  of  years, 
without  any  formal  action  by  its 
board  of  directors.    81. 

If  the  stockholders  of  a  corpo- 
ration permit  the  directors  to  sur- 
render their  powers  and  functions 
to  an  executive,  evidence  thereof 
should  not  be  excluded.    81. 

If  the  stockholders  of  a  corpora- 
tion permit  the  directors  to  sur- 
render their  powers  and  func- 
tions to  an  executive  officer  of  the  * 
corporation  as  a  continuous  and 
permanent  arrangement,  the 
board  remaining  inactive  and  the 
officer  discharging  all  its  duties, 
the  acts  of  the  officer  are  binding 
upon  the  corporation.    81. 

One  who  purchases  stock  on  the 
faith  of  an  agreement  to  give  him 
employment  may  rescind  the  con- 
tract of  purchase  upon  breach  of 
the  agreement  by  the  company. 
337. 

The  gift  of  a  certificate  of  cor- 
porate stock  is  not  invalidated  by 
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failure  of  the  donor  to  place  his 
signature  on, the  back  of  the  cer- 
tificate»  or  by  the  fact  that  he 
continued  to  receive  dividends  on 
the  stock,  when.    465. 

A  court  is  without  authority  to 
confirm  the  sale  of  all  a  company's 
assets  where  the  sale  has  been 
made  without  following  the  stat- 
utory provisions,  nor  is  there  au- 
thority to  order  such  a  sale;  a 
sale  made  in  conformity  with  the 
provisions  of  Section  8710  to  8718 
requires  no  court  proceedings. 
513. 

CORPS'E— 

Where  a  corpse  has  been 
shipped  "C.  O.  D./'  it  may  not  be 
stripped  of  its  grave  clothes  to 
satisfy  transportation  charges,  nor 
is  testimony  admissible  as  to  the 
kind  of  a  casket  in  which  it  was 
enclosed  with  the  same  purpose  in 
view.    97. 

An  express  company  is  a  com- 
mon carrier  and  not  a  collection 
agency,  and  failure  on  its  part  to 
insist  upon  notice  of  deposit  at 
destination  of  "C.  O.  D."  charges 
on  a  dead  body  does  not  relieve 
the  shipper,  under  the  interstate 
commerce  rule,  from  reqiuiring 
that  such  a  deposit  be  made,  and 
his  own  default  in  the  matter  pre- 
vents his  looking  to  the  company 
to  make  good  the  omitted  deposit. 
97. 

COSTS— 

A  constable  is  entitled  to  com- 
pensation in  prosecutions  for  neg- 
lect of  minor  children  regard** 
less  of  the  limitation  of  his  com- 
pensation fixed  at  $100  a  year  by 
Section  3019.    462. 

COUNTY— 

In  an  action  based  on  a  claim 
against  the  county  it  is  sufficient 
to  allege  that  there  is  money  in  the 
hands  of  the  county  treasurer  to 
the  credit  of  the  proper  fund  and 
not  otherwise  appropriated  to  sat- 
isfy the  claim  in  suit.    188. 

COUNTY  CLERK— 

Under  the  salary  act  prior  to 
enactment   of  the   General  Code, 


clerks  of  the  courts  of  common 
pleas  were  entitled  to  retain  one- 
half  of  the  naturalization  fees, 
when.     289. 

COURTS— 

There  has  been  no  modification 
of  the  authority  of  the  courts  of 
appeals  to  reverse  a  case  a  sec- 
ond time  on  the  weight  of  the  evi- 
dence.   219. 

The  amount  of  compensation 
which  may  be  allowed  a  chief  of 
police  for  services  in  state  crimi- 
nal cases  in  the  police  court  is 
not  definitely  fixed  by  Sections 
4581  and  3016,  and  no  fees  may 
be  allowed  to  him  for  such  serv- 
ices under  favor  of  these  sections. 
225. 

Courts  of  appeals  in  this  state 
without  statutory  jurisdiction  in 
disbarment  proceedings.    257. 

CRIMINAL  LAW— 

It  is  not  error,  under  an  Indict- 
ment charging  tL  ^  defendant  with 
failure  to  support  his  two  minor 
children  under  sixteen  years  of 
age,  to  adjudge  him  guilty  as  to 
one  of  said  children  and  not 
guilty  as  to  the  other,  and  to  im- 
pose sentence  in  the  one  case  in 
default  of  bond  to  provide  said 
neglected  child  with  proper  food 
and  clothing  in  the  future,  where 
no  objection  was  made  to  the 
form  of  the  indictment  in  the 
trial  court.    39. 

An  indictment  charging  the  sale 
of  an  obscene,  lewd  and  lascivious 
photograph  should  set  forth  a  copy 
thereof,  or  give  such  description 
as  decency  permits  with  the  aver- 
ment that  the  •photograph  is  too 
obscene  for  further  description  or 
recital.    124. 

An  indictment  for  such  an  of- 
fense which  does  not  give  a  copy 
of  the  obscene  photograph,  nor  an 
excuse  for  its  omission,  is  defec- 
tive, but  such  defect  is  within  the 
curative  provisions  of  Section 
13581,  G.  C,  and  a  judgment  of 
conviction  will  not  be  reversed 
where  such  defect  does  not  preju- 
dice the  substantial  rights  of  the 
defendants  on  the  merits.    124. 
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Jurisdiction  of  the  municipal 
court  of  Cleveland  to  pronounce 
sentence,  where  the  record  fails 
to  show  waiver  of  trial  by  jury. 
295. 

A  provision  requiring  a  driver 
whose  vehicle  is  in  collision  with  a 
person  or  property  on  the  street 
to  give  the  name  and  address  of 
the  owner  of  the  vehicle  is  not 
open  to  objection,  when.    321. 

Refusal  to  hear,  until  after  re- 
turn of  a  verdict,  a  plea  in  abate- 
ment based  on  the  alleged  disquali- 
fication of  a  grand  juror  is  not 
reversible  error  where  no  preju- 
dice resulted  to  the  defendant 
therefrom.    353. 

One  who  operates  an  automobile 
at  unlawful  speed  and  by  so  do- 
ing causes  the  death  of  another,  or 
if  his  unlawful  conduct  In  so  do- 
ing is  one  of  the  direct  causes  of 
such  death,  is  guilty  of  man- 
slaughter, regardless  of  contribu- 
tory negligence  on  the  part  of  the 
deceased.     353. 

It  is  not  the  duty  of  the  trial 
judge  in  a  manslaughter  trial  to 
charge  as  to  the  included  offense 
of  assault  and  battery,  when  there 
is  no  evidence  which  would  justify 
a  verdict  of  guilty  of  that  offense. 
353. 

Where  a  prosecution  for  man- 
slaughter results  from  a  death 
caused  by  the  collision  of  two  auto- 
mobiles, and  the  defendant  con- 
tends that  he  Is  not  criminally  li- 
able on  account  of  his  alleged 
violation  of  the  speed  statute,  but 
on  the  contrary  the  driver  of  the 
machine  in  which  the  decedent 
was  riding  was  guilty  of  disre- 
gard of  a  rule  of  the  road,  it  is 
not  error  to  submit  to  the  jury 
the  question  whether  or  not  the  de- 
fendant, if  guilty  at  all,  was  guilty 
of  manslaughter  or  assault  and 
battery  under  the  evidence  of  the 
case.    433. 

Error  proceedings  under  a  con- 
viction of  selling  liquor  in  dry  ter- 
ritory.   478. 

Where  a  verdict  of  not  guilty 
has  been  ordered  on  the  applica- 
tion   of    the    defendant,    on    the 


ground  that  the  indictment  was 
fatally  defective,  he  can  not  there- 
after plead  former  jeopardy  when 
re-indicted  for  the  same  offense. 
511. 

Jurisdiction  of  a  mayor  in  prose- 
cutions for  misdemeanors;  waiver 
of  trial  by  jury  in  such  a  case 
need  not  be  in  writing;  plea  of 
guilty  in  such  a  case  amounts  to 
such  a  waiver.    585. 


DAMAGES— 

Under  a  breach  of  sale  a  return 
of  the  thing  sold  is  a  condition 
precedent  to  recovery  of  damages. 
33. 

Street  railway  company  liable 
for,  where  a  conductor  assaults  a 
passenger,  when.  381. 

Where  railroad  cars  are  injured 
by  an  explosion,  the  measure  of 
damages  is  not  the  amount  ex- 
pended for  repairs,  but  the  differ- 
ence between  the  value  of  the  cars 
immediately  before  and  immedi- 
ately after  the  explosion.    481. 

The  right  to  recover  damages 
for  an  injury  will  not  be  denied  to 
an  alien,  subject  of  a  country  at 
war  with  the  United  States,  where 
such  alien  does  not  adhere  to  the 
enemy.  545. 

DEATH— 
See  Abatement  of  Actions. 

DEED— 

The  defense  of  the  statute  of 
limitations  does  not  lie  to  an  ac- 
tion by  a  grantor  to  quiet  title, 
where  it  appears  that,  while  re- 
taining possession  of  the  prop- 
erty, he  placed  a  duly  executed 
deed  thereto  in  the  hands  of  a 
custodian  who  subsequently  filed 
the  deed  for  record.    122. 

DEFENSES— 

The  defense  of  settlement  in  an 
action  for  injuries.    247. 

The  defense  of  usury  in  an  ac- 
tion on  a  promissory  note.    251. 

Statutes  of  limitations  have  no 
application  to  defenses  not  involv- 
ing set-off  or  counter-claim.    497. 
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DBMURRAaB— 
See  Railways. 

DESCENT— 

Ancestral  and  non-ancestral 
property  distinguished;  estate  by 
purchase  and  not  'by  devise  cre- 
ated where  the  devisee  was  re- 
quired to  pay  the  other  heirs  a 
substantial  amount  as  a  condition 
of  receiving  the  property  so  de- 
vised.   22. 

Property  devised  for  life  to 
grandson  and  then  to  other  grand- 
sons or  their  survivors;  no  deed 
from  trustee  necessary  to  transfer 
title.     101, 

No  presumption  arises  as  to 
which  of  two  husbands  of  the  same 
woman  is  the  father  of  her  child, 
when.    136. 

The  title  to  land  redeemed  un- 
der the  holding  in  1  Ohio  State, 
107,  is  ancestral  and  did  not  come 
by  purchase.    237. 

If  an  adopted  child  die  during 
the  lifetime  of  the  adopting 
parents,  leaving  a  child  as  sur- 
vivor, such  surviving  child  stands 
in  the  place  of  the  parents  and  in- 
herits by  representation  from  the 
adopting  parents  who  die  Intes- 
tate.    193. 

Under  the  statutes  of  descent 
the  widow  of  a  beneficiary  under 
a  will  is  one  of  his  heirs  as  to 
personal  property.    282. 


ELECTION  (Under  a  Will)— 

Acts  by  a  widow  which  consti- 
tute an  election  by  conduct  on  her 
part  to  take  under  the  will  of  her 
husband.    465. 

Where  a  husband  and  wife  have 
deliberately  planned  the  disposi- 
tion of  their  respective  estates  by 
will  and  have  executed  wills  in 
accordance  with  such  purpose,  a 
court  will  be  readily  convinced 
that  the  widow  elected  to  take 
under  her  husband's  will.    465. 

ELECTIONS   (Political)— 

The  compensation  provided  for 
deputy  state  supervisors  of  elec- 
tions for  the  holding  of  primary 


elections  is  two  dollars  for  each 
and  every  election  precinct  in  the 
county  for  each  and  every  primary 
election  held  under  authority  of 
law.    188. 

The  provision  of  the  corrupt 
practices  act,  which  permits  an 
expenditure  of  five  dollars  for 
each  one  hundred  votes  cast  in  ex- 
cess of  five  thousand  at  the  last 
preceding  state  election,  Is  not 
supplementary  to  the  fixed  maxi- 
mum sums  named  earlier  in  the 
act  as  the  amounts  which  may  be 
expended  by  candidates  for  the 
several  offices  designated,  and  the 
expenditure  by  a  candidate  for 
probate  Judge  of  a  sum  in  excess 
of  five  hundred  dollars  is  In  vio- 
lation of  that  act.    197. 

A  prior  conviction  under  the 
corrupt  practices  act  is  not  requi- 
site to  a  Judgment  invalidating 
the  election  of  one  shown  to  have 
been  guilty  of  expending  an  un- 
lawful amount  of  money  in  pro- 
moting his  candidacy,  but  the  fact 
of  such  violation  itself  renders 
the  election  void,  and  a  court 
will  so  declare.    197. 

EMPLOYERS'  LIABILITY  ACT— 

See  Fe3>ebal  Employers*  Liabii^ 
ITT  Act. 

In  order  to  bring  a  case  within 
the  federal  employers'  liability  act, 
the  record  should  show  not  only 
that  the  company  was  engaged  in 
interstate  commerce,  but  that  the 
employee  was  so  engaged  at  the 
time  of  his  injury.    571. 

EQUITY— 

A  suit  may  be  brought  in  equity 
by  an  attorney  to  establish  a  lien 
for  etiomey's  fees  upon  a  fund 
in  court  which  has  been  pro- 
duced by  his  efforts;  in  such  an 
action  neither  party  is  entitled 
as  a  matter  of  right  to  a  trial  by 
Jury.     232. 

An  action  at  law  for  recovery  of 
money  only  can  not  be  engrafted 
on  a  bill  In  equity,  either  by  a 
supplemental  or  an  intervening 
petition,  whereby  it  is  sought  to 
change  the  action  from  one  in 
equity  to  one  at  law.    513. 
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ERROR— 

In  tsubmitting  to  the  jury  issues 
which  had  been  eliminated  by  ad- 
missions in  the  pleadings.     184. 

A  receiver  may  prosecute  error 
to  an  order  of  the  court  appoint- 
ing him  which  allowed  a  claim 
against  the  estate  which  he  is  ad- 
rolnistering.    362. 

Leave  to  file  a  petition  in  error 
n.ust  first  be  obtained  in  the  court 
of  appeals  in  case  of  conviction  of 
selling  liquor  in  dry  territory.  465. 

BSTOPPELr— 

Insurance  company  estopped 
from  denying  liability  under  a 
policy  which  was  written  with 
full  knowledge  of  its  agent  as  to 
the  conditions  surrounding  the 
business  and  the  manner  In  which 
the  place  was  lighted.    10. 

EVIDENCE— 

Declarations  or  statements  of  a 
person  are  admissible  in  evidence 
in  an  action  between  third  parties 
when  it  appears  that  the  declarant 
is  dead,  or  that  the  facts  declared 
of  are  in  relation  to  a  matter  con- 
cerning which  the  declarant  was 
immediately  and  personally  cog- 
nizable, or  the  declaration  was  at 
variance  with  the  interest  of  the 
defendant.     56. 

As  to  the  adventuresome  char- 
acter of  the  plaintiff  in  a  breach 
of  promise  action;  also  with  ref- 
erence to  admissions  claimed  to 
have  been  made  by  her  as  to  her 
relations  with  the  defendant.    65. 

In  an  action  on  a  judgment  oral 
evidence  is  admissible  to  show 
that  the  plaintiff  in  the  record  of 
the  judgment  is  identical  with  the 
plaintiff  in  such  action.    81. 

Where  from  the  oral  evidence  it 
appears  from  the  record  of  the 
judgment  the  plaintiff  therein 
was  by  mistake  described  as  a 
corporation,  when  in  fact  the 
plaintiff  was  a  partnership  seek- 
ing to  recover  on  the  judgment, 
such  evidence  should  not  be  ex- 
cluded.   81. 

Competency  of  a  statement  ex- 
plaining the  failure  to  call  a  cer- 
tain witness.    105. 


A  judgment  will  not  be  dis- 
turbed by  a  reviewing  court  in  a 
personal  injury  case  on  weight  of 
the  evidence  or  credibility  of  the 
witnesses,  where  the  plaintiff 
seems  to  have  given  a  natural  and 
reasonable  narration  of  the  events 
which  led  to  the  accident.    129. 

Weight  of,  on  motion  In  a  will 
case  to  direct  a  verdict  for  the 
contestees.    177. 

A  receipt  showing  settlement 
for  the  injuries  complained  of  in 
an  action  for  damages  on  account 
of  the  said  injuries  is  competent 
as  evidence  when  properly  identi- 
fied and  under  appropriate  circum- 
stances, but  its  sufficiency  and 
weight  are  matters  for  the  jury. 
247. 

A  preponderance  of  the  evidence 
is  sufficient  to  establish  the.  de- 
fense of  usury  in  an  action  on 
a  promissory  note.    251. 

The  authority  of  the  courts  of 
appeals  to  reverse  a  case  on  the 
weight  of  the  evidence  the  second 
time  has  not  been  modified.    219. 

Competency  of,  as  to  surround- 
ing circumstances,  etc.,  where  a 
written  contract  is  to  be  interpret- 
ed.   337. 

The  setting  aside  of  a  judgment 
on  the  ground  of  the  weight  of  the 
evidence  is  not  .warranted  where 
based  on  the  mere  fact  that  some 
of  plaintiff's  testimony  was  not 
supported.    366. 

Where  a  bill  of  exceptions  con- 
tains the  film  of  a  moving  picture 
which  was  reproduced  in  the  trial 
court,  the  reviewing  court  may  or- 
der its  reproduction  for  the  pur- 
pose of  unfolding  and  making  the 
exhibit  visible.    422. 

Where  the  plaintiff  has  alleged 
that  at  the  time  of  the  collision  the 
defendant  was  driving  his  automo- 
bile at  a  furious  and  unlawful  rate 
of  speed  and  that  the  machine  was 
not  under  his  control,  it  is  error 
to  refuse  to  permit  an  expert  to 
say  that  in  his  opinion  the  defend- 
ant did  not  have  his  machine  un- 
der control.    454. 

The  law  of  a  case  is  not  estab- 
lished by  a  reversal  on  the  weight 
of  the  evidence  unless  the  evidence 
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on  retrial  Is  substantially  the  same 
as  on  the  former  trial.    522. 

Official  registers  of  electors  of 
the  district  are  competent  as  evi- 
dence In  a  local  option  contest,  and 
establish  prima  fiicie  residence  In 
the  district  of  those  whose  names 
appear  thereon.    589. 

EXECUTOR— 

Can  not  contest  the  validity  of 
the  will  after  taking  the  benefit 
of  provisions  In  his  favor.    427. 

An  action  by  an  executor  against 
his  co-executor  for  an  accounting 
must  be  brought  In  the  probate 
court.    543. 

EXPLOSIVES— 

In  the  absence  of  evidence  of 
negligence  a  company  engaged  In 
the  mining  of  gypsum  is  not  liable 
for  an  explosion  of  a  quantity  oi 
dynamite,  sufficient  for  one  day's 
use,  which  was  being  prepared  for 
such  use  In  a  thaw  house.    481. 

It  Is  error  to  refuse  to  Instruct 
the  Jury  that  If  such  an  explosion 
was  the  result  of  pure  accident, 
the  verdict  must  be  for  the  defend- 
ants.   481. 

EXPRESS  company- 
Is  a  common  carrier  and  not  a 
collection  agency,  and  the  ship- 
per of  a  corpse  Is  prevented  from 
looking  to  the  company  to  make 
good  an  omitted  deposit  of  "C.  O. 
D."  charges,  where  by  his  own  de- 
fault notice  of  such  deposit  was 
not  required.    97. 

EXTRADITION— 

It  is  the  duty  of  the  Governor  to 
issue  a  warrant  of  arrest  for  a 
fugitive  from  justice  from  another 
state,  upon  demand  and  presenta- 
tion of  a  proper  affldavlf;  It  Is 
not  the  province  of  the  Governor 
to  make  inquiry  as  to  the  probable 
guilt  of  the  accused,  and  a  court  is 
without  authority  to  go  into  the 
merits  of  the  case  on  application 
for  habeas  corpus.    529. 

FEDERAL     EMPLOYERS'     LIA- 
BILITY   ACT— 

Nature  of  the  time  limitation 
for  the  bringing  of  suit  under  this 
act.    142. 


FEES — 

Of  a  constable  In  prosecutions 
for  neglect  of  minor  children  not 
affected  by  the  provision  of  Sec- 
tion 3019  limiting  the  compensa- 
tion of  a  constable  to  $100  a  year. 
462. 

FINDINGS— 

It  is  within  the  discretion  of  the 
trial  court,  even  against  the  objec- 
tion and  expectation  of  both  par- 
ties, to  require  the  jurors,  If  they 
render  a  general  verdict,  to  find 
specifically  upon  particular  writ- 
ten questions  of  fact  and  return 
written  findings  thereon.    49. 

If  findings  of  fact  so  returned 
are  Inconsistent  with  the  general 
verdict,  the  former  should  control 
and  It  is  not  error  to  enter  judg- 
ment thereon.      49. 

FORECLOSURE— 

A  decree  of  foreclosure,  ordering 
the  marshaling  of  liens,  sale  of 
the  property  and  application  of  the 
proceeds  is  in  effect  a  Judgment 
upon  which  an  action  may  be 
maintained  at  any  time  within 
twenty-one  years  from  the  date 
when  it  became  dormant.  ,488. 

Summons  in  actions  In  foreclos- 
ure distinguished;  in  an  action 
for  foreclosure  of  a  common  law 
lien  summons  may  not  be  issued 
for  service  outside  of  the  county. 
527. 

FRATERNAL  ORDERS— 
See  Mutual  Benefit  Societies. 

FREE   SPEECH— 

An  ordinance  forbidding,  without 
first  securing  a  permit  therefor, 
the  use  of  the  streets  for  assemb- 
lage and  public  speaking  is  not  an 
Interferance  with  the  constitu- 
tional guarantee  of  free  speech; 
authority  to  grant  or  refuse  per- 
mits may  be  delegated  to  the 
safety  director.    241. 


GIFTS— 

Inter  vivos;  gift  of  a  certificate 
of  stock  not*  rendered  Incomplete 
by  omission  of  the  donor's  signa- 
ture on  the  back  thereof;  receipt 
of  dividends  by  donor  of  stock  not 
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sufficient  to  impeach  a  previous 
gift  of  the  stock,  when.    465. 

GOVERNOR— 

In  actfng  upon  on  application 
for  extradition  of  an  alleged  fugi- 
tive from  justice,  the  Governor  is 
without  authority  to  make  Inquiry 
as  to  the  probable  guilt  of  the  ac- 
cused.   529. 

GUARANTY— 

Breach  of,  in  the  case  of  a 
stallion  sold  for  breeding  pur- 
poses; return  of  stallion  as  condi- 
tion precedent  to  recovery  of  the 
purchase  price.    33. 

Where  the  guardian  of  a  minor 
contracts  with  a  third  person  for 
services  to  be  rendered  in  behalf 
of  such  ward  or  his  estate  and 
such  services  are  rendered,  such 
third  person  can  not  maintain  an 
action  at  law  to  recover  for  such 
services  against  the  guardian  in 
his  representative  capacity.    60. 


HABEAS  CORPUS— 

Does  not  lie  for  release  of  a 
member  of  the  National  Guard  on 
the  ground  that  he  is  a  minor 
and  his  enlistment  was  without 
the  consent  of  his  parents.    156. 

On  application  for  release  of  an 
alleged  fugitive  from  justice  for 
whom  extradition  has  been  grant- 
ed, a  court  is  without  authority  to 
hear  the  case  on  its  merits.    529. 

HEIRS— 

The  widow  of  a  beneficiary  un- 
der a  will  is  one  of  his  heirs  as  to 
personal  property.    282. 

HOMICIDE— 

Automobiles  in  collision  at  a 
street  crossing  and  death  results; 
defendant  shown  to  have  been  ex- 
ceeding the  speed  limit  and  is  con- 
victed of  manslaughter.    353. 


INCLUDED  OFFENSES— 

Instruction  to  the  jury  as  to  as- 
sault and  battery  is  warranted  in 
a  prosecution  for  manslaughter 
based  on  an  alleged  violation  of 
the  speed  law.    433. 


INDUSTRIAL  COMMISSION— 

The  court  of  common  pleas  is 
without  jurisdiction  in  the  matter 
of  the  denial  by  the  industrial 
commission  of  an  application  by 
an  injured  employee  for  further 
compensation  because  of  a  develop- 
ment of  his  injury  occurring  sub- 
sequent to  the  making  of  the  origi- 
nal allowance  to  him  by  the  com- 
mission.   575. 

INFANT— 

Recovery  .can  not  be  had  by  an 
injured  minor  for  loss  of  ability 
to  earn  wages  by  reason  of  the  in- 
jury, unless  the  period  of  his  mi- 
nority is  definitely  excluded  or  he 
is  shown  to  have  been  emanci- 
pated.   105. 

Not  within  the  contemplation  of 
the  workmen's  compensation  act 
where  unlawfully  employed  while 
under  sixteen  years  of  age.    273. 

Employer  of  infant  injured  dur- 
ing the  course  of  illegal  employ- 
ment is  amenable  under  all  the 
other  statutes  notwithstanding 
compliance  with  the  workmen's 
compensation  law.    273. 

As  to  whether  a  child  was  a 
trespasser  with  reference  to  ap- 
paratus left  unprotected  m  the 
street  and  with  which  it  meddled. 
564.        ^ 

Doctrine  of  attractive  nuisance 
does  not  apply  to  a  child  injured  in 
that  way,  when.    564. 

INJUNCTION— 

Rights  of  the  owners  of  factories 
which  are  not  nuisances  per  se  as 
against  nearby  residents  who  are 
complaining  of  noise,  etc.;  where 
the  trend  of  business  and  manu- 
facturing can  be  foreseen,  relief 
by  injunction  will  not  be  granted 
against  its  natural  results.    1. 

Action  by  a  property  owner  and 
others  similarly  situated  to  enjoin 
placing  of  certain  taxes  on  the 
duplicate.''     255. 

The  right  of  an  indemnity  com- 
pany to  insert  a  provision  in  an 
employer's  liability  policy  issued 
tp  a  contractor,  reserving  the  priv. 
ilege  of  settling  any  claim  or  suit, 
is  inherent  whether  the  claim  be 
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meritorious  or  not,  and  the  de- 
fense that  the  Injury  for  which 
claim  was  made  and  a  settlement 
effected  was  not  caused  by  any 
negligence  on  the  part  of  the  in- 
sured does  not  lie  in  an  action  to 
recover  from  the  insured  a  stipu- 
lated sum  of  money  expressly  con- 
ditioned to  be  paid  before  recourse 
could  be  had  upon  the  insurer  for 
indemnity.    43. 

The  insured,  in  such  a  case,  is 
precluded  from  asserting  that  if 
the  claim  in  question  was  paid  or 
settled  the  responsibility  and  loss 
would  be  on  the  insurer,  where  the 
answer  fails  to  show  a  written 
waiver  of  the  conditions  of  the 
policy  with  reference  to  the  right 
of  the  insurer  to  make  such  set- 
tlement.    43. 

INSURANCE  (Fire)— 

Knowledge  of  the  agent  of  the 
company  writing  the  policy  that 
the  storeroom  which  he  was  in- 
suring was  lighted  by  gas  gener- 
ated on  the  premises  is  the  knowl- 
edge of  the  company,  and  the  com- 
pany is  bound  in  case  of  loss, 
notwithstanding  a  condition  of  the 
policy  that  the  use  of  gas  or  vapor 
so  generated  would  render  the 
policy  void.     10. 

Where  an  insured  fai|{(  to  com- 
ply with  the  provisions  of  the 
"iron  safe  clause"  through  inad- 
vertence, the  policy  may  be  saved 
from  forfeiture  by  evidence  as  to 
purchases  and  sales  and  the 
amount  of  stock  on  hand  at  the 
time  of  the  fire.    501. 

INSURANCE  (Indemnity)— 

A  company  insuring  against  ac- 
cidental injuries  suffered  by  em- 
ployees of  the  insured  must  exer- 
cise good  faith  toward  the  In- 
sured in  settlement  of  claims  of 
injured  employees.    536. 

Circumstances  which  do  not 
show  bad  faith  on  the  part  of  an 
indemnity  company  or  state  facta 
which  render  it  liable  for  the  dif- 
ference between  the  amount  paid 
in  satisfaction  of  a  judgment  and 
the  amount  for  which  the  action 
should  have  been  settled.    536. 


INTEREST— 

Where  the  judgment  on  a  verdict 
is  not  entered  until  a  subsequent 
term,  interest  should  be  allowed 
from  the  first  day  of  the  term 
at  which  the  verdict  was  returned, 
unless  the  action  was  brought  dur- 
ing that  term.  In  which  event  the 
judgment  should  draw  interest 
from  the  date  the  verdict  was  re- 
turned.   481. 

INTERROGATORIES— 

A  party  answering  interrogato- 
ries annexed  to  a  petition  may 
introduce  his  own  answers  in  evi- 
dence, in  so  far  as  they  are  re- 
sponsive to  the  questions  pro- 
pounded and  contain  competent 
testimony  on  the  issues  joined. 
481. 

Failure  of  a  jury  to  apprehend 
the  substance  of  an  interrogatory. 
219. 

INTERURBAN  RAILWAYS— 

Not  negligence  to  require  an  In- 
toxicated man  to  leave  the  car  at  a 
regular  stop  for  non-payment  of 
fare,  when.    49. 

INTOXICATING  LIQUORS— 

Lease  terminated  by  a  lessee 
who  had  been  refused  a  saloon 
license  on  the  ground  that  the 
full  quota  of  licenses  had  been  is- 
sued.    241. 

One  convicted  before  a  mayor  of 
the  sale  of  liquor  in  dry  territory, 
which  conviction  has  been  affirmed 
by  the  common  pleas,  must  obtain 
leave  of  the  court  of  appeals  before 
filing  a  petition  in  error  in  that 
court.    478. 

Construction  of  the  phrase 
"when  a  reviewing  court  is  not  in 
session."    478. 

Leave  to  file  a  petition  in  error 
will  be  refused  if  from  an  exami- 
nation of  the  entire  record  it  ap- 
pears that  the  judgments  of  the 
courts  below  were  right.    478. 

Procedure  for  the  securing  of 
local  option  in  residence  districts; 
precedence  of  petitions;  publica- 
tion of  notice;  boundary  lines  of 
proposed  districts;  bill-boards  on 
vacant  property  do  not  make  it 
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"business"  property;  use  of  official 
registers  of  electors.    589. 


JEOPARDY— 

Can  not  be  pleaded  by  one 
whose  motion  for  a  verdict  in  his 
favor  was  granted  on  the  ground 
that  the  indictment  was  fatally 
defective,  but  who  was  afterward 
re-indicted  for  the  same  ofiTense. 
511. 

JUDGMENT— 

May  be  entered  on  the  special 
findings  of  a  jury  where  such  find- 
ings are  inconsistent  with  the  ver- 
dict   49. 

A  judgment,  recovered  without 
fraud  or  collusion,  against  a  city 
for  injuries  caused  by  an  excava- 
tion made  by  a  third  person  in  a 
public  street  which  he  has  not 
properly  lighted  or  guarded,  where 
he  has  notice  of  such  suit  with 
opportunity  to  defend,  is  conclu- 
sive evidence  of  its  necessary  facts 
and  conditions.    113. 

Such  a  judgment,  however,  does 
not  determine  the  question  wheth- 
er or  not  the  person  who  made  the 
excavation  is  in  fact  responsible 
to  the  city,  nor  is  he  prevented  by 
it  from  setting  up  any  defenses 
which  from  the  nature  of  the  ac- 
tion or  pleadings  he  could  not 
have  interposed  in  the  first  ac- 
tion had  he  been  a  formal  party 
thereto.    113. 

Findings  of  a  court  of  another 
state  as  to  arrearages  under  a 
judgment  for  alimony  are  binding 
on  a  reviewing  court  of  this  state. 
430. 

Date  from  which  interest  should 
be  calculated  on  a  judgment  en- 
tered on  a  verdict.    481. 

A  decree  in  foreclosure,  which 
fixes  liens  and  orders  a  sale  and 
distribution,  is  in  effect  a  judg- 
ment upon  which  an  action  may  be 
maintained  at  any  time  within 
twenty-one  years  from  the  date  it 
became  dormant.    488. 

Finality  of  a  judgment  by  a 
reviewing  court  on  the  weight  of 
the  evidence.    522. 


JUDICIAL  NOTICE— 

Courts  take  judicial  notice  of 
the  statutory  law  of  the  state  and 
of  the  population  of  its  cities,  and 
it  is  therefore  within  the  knowl- 
edge of  the  court  whether  a  cer- 
tain city  has  or  has  not  a  police 
court.     585. 

JURISDICTION— 

Of  the  municipal  court  of  Cleve- 
land to  pronounce  sentence,  where 
the  record  fails  to  show  waiver  of 
trial  by  jury.    295. 

A  conservancy  court  is  not  di- 
vested of  jurisdiction  by  the  with- 
drawal of  a  judge  representing 
eliminated  territory,  when.    305. 

Of  courts  to  rehear  claims 
against  mutual  benefit  societies 
notwithstanding  a  provision  tff 
the  order  to  the  contrary.    391. 

Of  the  courts  of  appeals  in  cases 
involving  an  allowance  of  ali- 
mony by  the  court  below.    445. 

The  common  pleas  court  is  with- 
out jurisdiction  over  an  action 
brought  by  an  executor  against  his 
co-executor  for  an  accounting. 
Such  an  issue  must  be  presented 
to  and  finally  determined  by  the 
probate  court     543. 

The  continuing  jurisdiction  of 
the  industrial  commission.    575. 

JURY— 

Finding  of  a  jury  as  to  the  facts 
is  a  finality,  notwithstanding  the 
court  entertains  a  contrary  view. 
433. 

KNOWLEDGE- 

Of  the  agent  of  the  insurance 
company  held  to  have  been  the 
knowledge  of  the  company  as  to 
the  conditions  -surrounding  the 
premises  covered  by  the  policy  is- 
sued.    10. 

Presumption  as  to  the  knowl- 
edge of  a  testator  as  to  the  con- 
tents of  the  will  which  he  exe- 
cuted.    161. 

LANDLORD  AND  TENANT— 

Termination  of  lease  by  lessee 
who  has  been  refused  a  saloon 
license  on   the  ground   that  the 
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full   quota   of   such   licenses  has 
been  issued.    241. 

LEASE— 

A  lease  of  real  estate  containing 
a  provision  that  it  may  be  termi- 
nated, at  the  option  of  the  lessee 
if  the  sale  of  intoxicating  liquors 
upon  the  premises  is  prohibited 
by  township,  municipal,  state  or 
other  legal  authority  or  action 
under  and  by  virtue  of  existing  or 
future  laws,  may  be  avoided  by 
the  lessee  when  it  appears  that  a 
license  for  the  sale  of  intoxicating 
liquors,  upon  the  premises  so 
leased,  has  been  refused  by  the 
county  liquor  licensing  board  upon 
the  ground  that  the  full  quota  of 
saloon  licenses  in  such  municipal- 
ity has  been  exhausted.    241. 

Where  a  lease  has  been  for- 
feited for  non-payment  of  rent,  the 
lessor  does  not  waive  his  right  to 
enforce  the  forfeiture  by  filing  a 
cross-petition  setting  up  his  claim 
under  a  mortgage,  nor  by  demand- 
ing judgment  for  accrued  rent,  nor 
by  procuring  the  appointment  of 
a  receiver  to  collect  the  rents  and 
hold  them  subject  to  the  order 
of  the  court.     497. 

LIBEL  AND  SLANDfER— 

In  an  action  for  libel  the  mean- 
ing of  the  word  "take"  must  be 
determined  from  the  context;  its 
use  held  to  be  libel  per  ae  in  the 
case  at  bar.    318. 

Validity  and  application  of  the 
statutes  modifying  the  rule  as  to 
liability  for  libel;  publication  of 
official  proceedings  and  court  docu- 
ments and  proceedings  are  privi- 
leged.   333. 

The  publication  of  a  slanderous 
charge  invited  or  procured  by  the 
plaintiff  will  not  sustain  an  action 
for  libel.    398. 

LIMITATION  OF  ACTIONS— 

Nature  of  the  provision  in  the 
Federal  Employers'  Liability  act 
which  limits  the  time  within 
which  suit  may  be  brought  by  an 
injured  employee  to  two  years. 
142. 

Statutes  of  limitations  have  no 
application  to  defenses  not  involv- 
ing set-off  or  counter-claim.    497. 


Defense  of  the  statute  does  not 
lie  in  an  action  by  a  grantor,  who 
while  retaining  possession  of  his, 
property  placed  a .  deed  therefor 
in  the  hands  of  a  custodian  who 
subsequently  filed  it  for  record. 
122. 


MARRIAGE— 

See  Bbeach  of  Pbomise. 

Where  a  girl   seventeen   years 
of  age,  while  on  a  shopping  expe- 
dition  to   a   neighboring  city,   is 
met  by  a  man  much  stronger  than 
herself,  who  had  paid  her  no  at- 
tention   theretofore   and    toward 
whom  she  felt  no  special  friend- 
ship, and  in  response  to  his  en- 
treaties and  without  the  knowl- 
edge or   consent  of  her  parents, 
agrees  to  an  immediate  marriage, 
and   a  license  is  secured  by  the 
man  on  false  representations  as 
to  the  girl's  age  and   residence, 
and   a   clergyman   is   found   who 
marries  them,   but  they  immedi- 
ately   separate,    and   the    girl   at 
once  repents  her  folly,  and  upon 
returning  to  her  home  writes  to 
the  man  a  letter  repudiating  the 
contract   and   declaring  that   she 
did  not  wish  to  have  anything  to 
do  with  him,  and  he  leaves  for  an- 
other state,  and  there  never  was 
any  co-habitation,  an  action  lies 
by  her  for  a  decree  annulling  the 
marriage.     14. 

MASTER  AND   SERVANT— 

Employment  of  children  of  non- 
age— see  Infants. 

The  right  conferred  by  the  Fed- 
eral Employers'  Liability  act  upon 
an  injured  employee  to  bring  suit 
for  damages  is  conditioned  upon 
an  action  being  filed  within  two 
years,  and  this  condition  is  not 
in  the  nature  of  a  statute  of  limi- 
tations, but  is  a  provision  limit- 
ing a  liability  which  did  not  other- 
wise exist.     142. 

The  limitation  to  two  years  of 
the  time  within  which  suit  may 
be  brought  by  an  injured  employee 
under  the  Federal  Employers'  Lia- 
bility act  is  not  tolled  by  accept- 
ance of  an  offer  by  the  master  of 
temporary  employment  of  a  kind 
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suitable  to  the  condition  of  the 
injured  employee.    142. 

Liability  of  employer  of  infant 
injured  while  illegally  employed. 
273. 

MAYOR— 

Jurisdiction  of,  in  prosecutions 
for  misdemeanors;  waiver  of  Jury 
trial.    585. 

MILITIA— 

A  state  court  is  without  Juris- 
diction of  an  application  for  re- 
lease by  habeas  corpus  of  a  mem- 
ber of  the  National  guard  whose 
enlistment,  when  between  sixteen 
and  eighteen  years  of  age,  was 
without  the  consent  of  his  parents. 
156. 

MINOR— 
See  Infant. 

MOTOR  VEHICLES— 

Wire  stretched  across  a  public 
road  which  was  being  improved; 
motorcycle  runs  into  it  and  the 
rider  on  the  tandem  seat  is  in- 
jured; if  the  machine  was  making 
more  than  twenty  miles  an  hour 
that  fact  should  be  considered  on 
the  subject  of  the  contributory  neg- 
ligence of  those  riding  it;  want 
of  proper  care  on  the  part  of  the 
driver;  rider  on  the  tandem  seat 
charged  therewith,  when.     17. 

Violations  of  a  state  law,  limit- 
ing the  speed  of  motor  vehicles  to 
twenty  miles  per  hour  upon  pub- 
lic highways,  is  negligence  per 
se.     203. 

Prosecution  for  operating  a  mo- 
tor vehicle  while  intoxicated.  295. 

An  ordinance  stipulating  what 
the  driver  of  a  motor  vehicle  must 
do  in  case  of  collision  with  person 
or  property  within  municipal  lim- 
its, is  invalid,  when.     321. 

One  who  causes  the  death  of 
another  while  operating  a  machine 
in  excess  of  (the  speed  limit  is 
guilty  of  manslaughter,  notwith- 
standing contributory  negligence 
on  the  part  of  the  deceased.    353. 

As  to  whether  it  is  negligence 
for  a  driver  on  the  right  side  of 
the  road  to  turn  to  the  left  to 
avoid  an  impending  collision  with 


a  swiftly  approaching  machine 
which  is  on  the  wrong  side  of  the 
road,  is  a  question  for  the  Jury. 
454. 

The  opinion  of  an  expert  as  to 
whether  the  machine  which  caused 
the  accident  was  under  control  is 
competent  where  the  plaintifE  has 
alleged  that  it  was  not  under 
control  but  was  being  driven  reck- 
lessly and  in  excess  of  the  speed 
laws.     454. 

Prosecution  of  one  who  oper- 
ated a  motor  vehicle  while  intoxi- 
cated.    585. 

A  reviewing  court  may  order 
the  reproduction  of  a  film  which 
was  shown  in  the  trial  court  and 
has  been  made  a  part  of  the  bill 
of  exceptions.     422. 

MOVING  PICTURES— 

The  giving  of  a  moving  picture 
show  on  Sunday  is  a  violation  of 
the  Sunday  law.    459. 

MUNICIPAL  CORPORATIONS— 

A  Judgment  against  a  municl-^ 
pality  for  damages  suffered  from 
an  excavation  in  the  street  1b 
binding  on  the .  contractor  doing 
the  work  and  having  notice  of  the 
suit.     113. 

Neither  the  municipality  nor 
the  police  relief  fund  is  entitled 
to  the  fees  earned  in  cases  prose- 
cuted in  the  police  court.     225. 

Right  of  appeal  of  a  chief  of 
police  or  a  fire  department  chief 
from  the  municipal  civil  service 
commission  to  the  common  pleas 
court.     301. 

An  ordinance  which  was  intro- 
duced as  an  emergency  ordinance, 
but  failed  to  receive  a  two-thirds 
vote,  does  not  become  a  valid  gen- 
eral ordinance  upon  expiration  of 
thirty  days  after  its  passage,  but 
is  and  remains  without  force  and 
effect.     328. 

Features  which  render  invalid 
an  ordinance  which  prescribes 
what  a  driver  must  do  in  case 
his  vehicle  is  in  collision  with  a 
person  or  property  on  a  street  or 
public  place.    321. 

Water  rents  due  to  a  munici- 
pality are  not  a  preferred  claim 
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and  payment  by  a  receiver  of 
water  rent  which  accrued  prior 
to  his  appointment  can  not  be 
enforced    362. 

A  mayor  has  final  Jurisdiction 
in  the  prosecution  of  misdemean- 
ors, if  the  accused  waives  Jury 
trial.    585. 

The  waiver  of  trial  by  Jury  in  a 
prosecution  for  a  misdemeanor  be- 
fore a  mayor  need  not  be  in  writ- 
ing; a  plea  of  guilty  in  such  a 
case  amounts  to  waiver  of  trial  by 
Jury.    585. 

A  sidewalk  which  is  structurally 
defective  distinguished  from  one 
which  is  built  on  an  incline; 
action  for  recovery  of  damages  by 
one  who  slipped  thereon  while  the 
walk  was  covered  with  ice.    443. 

An  allegation  that  a  sidewalk 
was  built  on  an  incline  of  ten  in- 
ches in  seven  feet  and  that  it  was 
covered  with  ice  which  was  pro- 
duced by  natural  causes,  does  not 
state  a  cause  of  action  for  damages 
for  one  who  was  injured  by  slip- 
ping thereon.    443. 

MUTUAL    BENEFIT    SO- 
CIETIES— 

In  an  action  for  recovery  of  sick 
or  death  benefits,  technical  de- 
fenses do  not  avail  unless  sound 
in  fact  and  law.    391. 

Where  a  claimant  has  exhausted 
the  rights  given  him  under  the 
constitution  and  by-laws  of  the 
order  without  securing  an  allow- 
ance of  his  claim,  he  may  have  the 
matter  reheard  before  the  courts 
notwithstanding  a  provision  of 
the  constitution  of  the  order  that 
the  decisions  of  its  tribunals  shall 
be  final  and  no  resort  can  be  had 
to  the  courts.    391. 


NATIONAL  GUARD— 
See  Militia. 

NATURALIZATION— 

The  clerk  of  court  is  entitled  to 
retain  one-half  of  the  naturaliza- 
tion fees  earned  prior  to  the  en- 
actment of  the  General  Code.    289. 

A  record  of  the  probate  court, 
granting  naturalization  to  an  alien 


prior  to  the  amendment  of  1906, 
imports  absolute  verity  and  can 
not  be  collaterally  attacked.    353. 

Judgments  granting  naturaliza- 
tion should  be  liberally  construed. 
353. 

NEGLIGENCE— 

A  presumption  of  negligence 
arises  in  connection  with  the  loss 
of  valuables  stolen  from  a  trunk 
during  transit,  and  the  burden  is 
on  the  carrier  to  show  not  only 
that  the  loss  did  not  occur  on  its 
own  line  but  that  proper  care  was 
exercised  to  prevent  the  occur- 
rence of  such  a  loss.    6. 

Driving  a  motorcycle  at  a  speed 
greater  than  twenty  miles  an  hour 
on  a  public  highway  constitutes 
negligence  and  may  be  considered 
on  the  subject  of  contributory 
negligence  in  the  case  of  one  in- 
jured by  an  obstruction  in  the 
way  while  so  driving.    17. 

A  cofTee  mill,  which  is  operated 
by  hand  and  is  equipped  with  a 
large  balance  wheel  which  con- 
tinues in  motion  for  a  short  time 
after  the  operator  ceases  to  propel 
it,  is  not  an  inherently  dangerous 
machine  and  presents  no  basis  foe 
recovery  for  injury  to  a  grocery 
clerk  who  passed  such  a  mill  be- 
fore the  handle  ceased  to  revolve 
and  was  struck  by  it.    30. 

It  is  not  negligence  on  the  part 
of  an  interurban  railway  company 
to  require  an  intoxicated  man,  for 
non-payment  of  his  fare,  to  leave 
its  car  in  the  night  time  at  a  pub- 
lic highway  crossing  anJ  a  re^n- 
lar  stop  for  receiving  and  dla- 
charging  passengers,  where  he  was 
able  to  walk  and  to  talk  intelli- 
gently.   49. 

Where  the  decedent,  who  was 
riding  in  a  milk  wagon  as  it  was 
approaching  a  railway  crossins, 
did  not  direct  the  attention  of  the 
driver  to  smoke  and  steam  from  a 
passing  train  which  obstructed  the 
view  of  the  tracks,  and  did  not 
request  him  to  wait  until  it  had 
cleared  away  before  attempting  to 
cross,  it  is  not  error  to  take  from 
the  Jury  an  action  on  account  of 
the  death  of  said  decedent  from 
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the  striking  of  the  wagon  by  a 
train,  the  approach  of  which  was 
not  observed  on  account  of  sai€ 
smoke  and  steam.    111. 

Recovery  for  pain  and  suffering 
consequent  upon  an  injury  is  only 
permissible  when  the  evidence 
shows  such  pain  and  injury  are 
reasonably  certain  to  result.  Evi- 
dence that  suffering  "may"  or 
"might"  result  is  not  competent, 
but  the  jury  must  find  from  the 
evidence  reasonable  certainty  that 
suffering  will  result.    105. 

The  conductor  of  an  electric  car, 
discharging  passengers  at  a  regu- 
lar stopping  place,  is  bound  to  ob- 
serve whether  passengers  alighting 
therefrom  are  safely  discharged 
before  putting  the  car  in  motion 
again.    129. 

Where  a  woman  was  injured  by 
being  thrown  from  the  steps  of  the 
car  from  which  she  was  alighting, 
ground  for  a  verdict  in  her  favor 
is  afforded  by  testimony  to  the 
effect  that  she  had  twice  notified 
the  conductor  of  her  destination, 
which  was  a  regular  stopping 
place,  and  the  stop  was  called  by 
him  and  the  car  came  to  a  stand- 
still at  that  place  but  was  started 
again  as  she  was  descending  the 
steps.    129. 

Violation  of  a  state  law  limiting 
the  speed  of  motor  vehicles  to 
twenty  miles  an  hour  on  the  pub- 
lic highways  is  negligence  per  se. 
203. 

Section  3490,  Revised  Statutes, 
requiring  automobiles  and  motor 
vehicles  to  give  two-thirds  of  the 
road,  is  valid  and  should  be  ap- 
plied at  least  in  all  cases  where 
the  roadway  is  of  sufficient  width 
to  permit  of  its  application  with 
safety.     203. 

Charge  of  court  that  it  was  the 
duty  of  the  defendant  upon  meet- 
ing the  plaintiff  to  give  the  statu- 
tory portion  of  the  road,  "if  he 
could  do  so  with  safety  to  himself 
and  the  others  then  traveling  with 
him,"  is  misleading  and  erroneous, 
where  the  evidence  shows  ample 
width  of  the  road  to  permit  the 
passage  of  vehicles.    203. 


Driver  injured  by  an  Interur- 
ban  car  which  it  was  alleged  was 
being  operated  over  a  crossing  at 
excessive  speed;  charge  of  court 
with  reference  to  the  duty  of  the 
motorman.    366. 

Automobile  struck  by  an  inter- 
urban  car  at  a  country  crossing; 
charge  of  court  as  to  duty  of  mo- 
torman and  speed  of  car.     376. 

Duty  of  those  operating  street 
cars  toward  persons  entering  cars 
without  intending  to  become  pass- 
engers; ordinary  care  for  the 
safety  of  such  persons  required  af- 
ter their  presence  on  the  car  be- 
comes known.    401. 

Woman  injured  while  assisting 
in  getting  child  on  car;  railway 
company  charged  with  notice  of 
her  presence  on  the  car  when  such 
knowledge  would  have  been  ac- 
quired by  the  exercise  of  ordinary 
care.    401. 

Ordinary  care  charges  a  rail- 
way company  with  notice  of  what- 
ever those  in  charge  of  a  car 
should  know  in  the  proper  dis- 
charge of  their  duties.    401. 

Wagon  struck  by  a  car  at  a 
crossing;  competency  of  evidence 
as  to  the  speed  of  the  car;  ordi- 
nance regulating  speed  not  admis- 
sible, when.  «  410. 

Where  no  testimony  has  been 
offered  tending  to  show  that  the 
car  which  caused  the  accident  was 
being  operated  at  a  dangerous  rate 
of  speed,  testimony  is  not  admis- 
sible to  show  that  other  cars  were 
operated  at  a  dangerous  speed. 
410. 

It  is  not  error  to  refuse  to  ad- 
mit in  evidence  an  ordinance  regu- 
lating the  speed  of  cars  within  the 
municipal  limits,  in  an  action 
growing  out  of  a  collision  at  a 
crossing,  when.     410. 

Boy  while  at  play  climbed  a  tree 
and  was  electrocuted  by  an  unin- 
sulated electric  wire  passing 
through  its  branches;  company 
held  liable.    417. 

Where  the  driver  of  a  machine 
who  is  on  the  right  side  of  the 
road  sees  a  machine  approaching 
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on  the  same  side  of  the  road  and 
fearing  that  the  driver  of  the  sec- 
ond machine  will  not  turn  to  his 
own  side  of  the  road  the  first 
driver  turns  to  the  left  to  avoid 
collision  and  thereby  causes  a  col- 
lision, it  is  for  the  Jury  to  say 
whether  the  act  of  the  first  driver 
in  turning  contrary  to  the  rules 
of  the  road  was  an  act  of  negli- 
gence.   454. 

Liability  for  an  explosion  of 
dynamite,  which  was  being  used 
for  a  legitimate  purpose,  must  be 
based  on  evidence  of  negligence. 
481. 

No  actionable  negligence  is 
shown  where  one  of  a  number  of 
men  carrying  a  heavy  rail  was  In- 
jured by  reason  of  the  fact  that 
some  of  his  companions  stepped  on 
lower  ground  and  thus  threw  ad- 
ditional weight  on  him.    571. 

NEGOTIABLE  INSTRUMENTS— 

As  to  liability  where  money  was 
paid  on  a  forged  endorsement. 
56. 

NEW  TRIAL— 

May  be  granted  on  the  ground  of 
newly-discovered  evidence  only 
upon  a  showing  of  due  diligence; 
evidence  tending  to  discredit  or 
impeach  the  plaintiff  must  be  re- 
garded as  cumulativcT  and  not  ma^ 
terial  to  the  issue  and  insuffi- 
cient to  sustain  a  motion  for  a  new 
trial,  when.     65. 

Not  error  to  deny  a  petition  for 
a  new  trial  filed  after  term,  where 
the  claim  was  for  an  injured  ankle 
and  another  trial  is  asked  because 
of  a  missing  X-ray  plate  of  the 
injury  but  there  is  no  showing 
that  If  produced  it  would  disclose 
the  condition  of  the  ankle.    422. 

NOTICE— 

Ordinary  care  charges  a  street 
railway  company  with  notice  of 
whatever  those  in  charge  of  the 
car  should  know  if  in  the  proper 
discharge  of  their  duties.    401. 

NUISANCE— 

Injunction  does  not  lie  against 
operation  of  a  factory  because  its 
noise  disturbs  a  residence  neigh- 


borhood, where  the  business  is  a 
lawful  one  and  useful  and  neces- 
sary to  the  communtiy,  and  the 
plant  is  not  a  nuisance  per  «e,  and 
is  being  carried  on  in  an  up-to- 
date  manner,  and  is  located  on  two 
lines  of  railway  which  were  there 
long  before  plaintiffs'  residences 
were  built,  and  plaintiffs  might 
have  foreseen  that  manufacturing 
and  business  would  follow  the  rail- 
ways and  the  land  adjacent  there- 
to would  be  devoted  to  such  uses. 
1. 

The  doctrine  of  attractive 
nuisance  does  not  apply  in  the 
case  of  a  child  injured  while 
meddling  with  apparatus  left  In 
the  street,  notwithstanding  it  was 
unguarded  and  unprotected,  where 
it  was  not  in  itself  dangerous  and 
was  not  an  obstruction  to  the 
highway.    564. 


OFFICE  AND  OFFICER— 

Construction  of  the  corrupt  prac- 
tices act  which  reference  to  the 
amount  which  a  candidate  for  pro- 
bate Judge  may  expend  in  pro- 
moting his  election;  conviction 
not  necessary  for  the  invalidation 
of  an  election.    197. 

The  salary  of  an  appointee  to  a 
vacancy  in  a  public  office  is  con- 
trolled by  the  law  in  effect  at  the 
time  his  appointment  was  made, 
and  not  by  the  law  in  effect  at  the 
time  his  predecessor  was  elected 
for  the  term  which  he  is  to  com- 
plete.   385. 

ORDINANCE— 
See  Municipal  Cobpobations. 


PARENT  AND  CHILD— 

A  father  charged  with  failure  to 
support  his  two  children  under 
sixteen  years  of  age  may  be  con- 
victed as  to  one  and  found  not 
guilty  as  to  the  other,  and  sen- 
tence imposed  in  the  one  case  in 
default  of  bond  conditioned  upon 
his  providing  said  neglected  child 
with  proper  food  and  clothing  in 
the  future.    39. 


INDE3X. 


611 


A  child,  begotten  while  the 
mother  was  the  wife  of  F  and 
there  was  the  possibility  of  access 
to  her  by  him,  was  born  seven- 
teen days  after  the  mother  was 
married  to  V  and  was  recognized 
by  y  as  his  offspring.  Held,  no 
presumption  could  arise  as  to 
which  was  the  father  of  the  child. 
136. 

Release  of  a  minor  from  the 
National  Guard  can  not  be  se- 
cured on  the  ground  that  his  en- 
listment was  without  the  consent 
of  his  parents.    156. 

The  child  of  an  adopted 
daughter  may  inherit  by  represen- 
tation from  the  adopting  grand- 
parents if  they  have  died  intes- 
tate.   193. 

PARTITION— 

Determination  as  to  whether  an 
interest  in  the  land  sought  to  be 
partitioned  came  by  descent  or 
purchase.    327. 

PARTNERSHIP— 

Purpose  of  the  partnership  to 
do  business  in  Ohio  not  a  neces- 
sary allegation  in  an  action  by  the 
partnership  on  notes  containing 
warrants  of  attorney  for  confes- 
sion of  judgment    81. 

PHOTOGRAPHS— 

Indictment  charging  sale  of  las- 
civious photographs  should  set 
forth  a  copy  of  the  photograph  or 
give  some  description  of  it,  but 
omission  so  to  do  is  not  preju- 
dicial error.    124. 

PLEADING— 

In  an  action  by  a  partnership 
on  notes  containing  warrants  of 
attorney  for  the  entry  of  judg- 
ment by  confession,  failure  to  aver 
in  the  petition  that  the  partner- 
ship was  formed  for  the  purpose  of 
carrying  on  trade  or  business  in 
Ohio  does  not  render  the  judgment 
void.     81. 

In  an  action  based  on  a  claim 
against  a  county,  the  allegation 
that  there  is  money  in  the  hands 
of  the  county  treasurer  to  the 
credit  of  the  proper  fund  and  not 
otherwise   appropriated   sufficient 


to  satiny  the  claim  in  suit,  meets 
the  requirement  of  the  case  with- 
out adding  that  it  has  been  ap- 
propriated by  the  county  commis- 
sioners for  payment  of  the  par- 
ticular claim  in  question.    188. 

A  petition  for  recovery  for  road 
machinery,  purchased  by  township 
trustees,  is  demurrable  in  the  ab- 
sence of  an  averment  of  a  cer- 
tificate that  funds  are  available, 
when.    209. 

A  tender  back  of  the  amount  re- 
ceived need  not  be  alleged  by  a 
plaintiff  from  whom  a  release  was 
obtained  fraudulently.     413. 

presumption- 
No    presumption    arises    as   to 
which  of  two  husbands  of  the  same 
woman  is  the  father  of  her  child, 
when.    136. 

Of  knowledge  of  decedent  as  to 
the  contents  of  the  will  which  he 
executed.    161. 

PROBATE  JUDGED— 

Amount  which  a  candidate  for 
probate  judge  may  expend  under 
the  corrupt  practices  act  in  pro- 
moting his  election.    197. 

PROMISSORY  NOTES— 
See  Bills,  Notes  and  Checks. 

PROPERTY— 

The  placing  of '  bill-boards  on 
vacant  property  does  not  trans- 
form it  into  "business"  property 
within  the  meaning  of  the  local 
option  statute.    689. 

PUBLIC  POLICY— 

With  reference  to  a  contract  of 
marriage  entered  into  by  a  girl 
while  a  minor  without  considera- 
tion or  parental  consent  and  im- 
mediately repudiated;  an  action 
for  annulment  of  such  a  contract 
lies.     145. 


RAILWAYS— 

See  Cabbiebs. 

Liability  for  loss  of  valuables 
stolen  from  a  trunk — see  Cabsiebs. 

Not  negligence  to  require  an  in- 
toxicated man  to  leave  the  car  at  a 
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regular  stop  for  non-payment  of 
fare.    49. 

A  lessor  railway  company  is  not 
required  to  pay  the  franchise  tax, 
where  the  lessee  or  operating  com- 
pany is  required  to  and  does  re- 
port and  pay  the  excise  tax.    154. 

The  statutory  provision  against 
maintenance  by  railway  companies 
of  relief  associations  for  the 
benefit  of  employees,  wherein  it  is 
stipulated  that  those  who  become 
members  waive  all  right  against 
the  company  for  damages  on  ac- 
count of  personal  injury  or  death, 
should  be  so  construed  as  to  bring 
it  into  harmony  with  both  the 
state  and  Federal  Constitution, 
and  so  construed  it  applies  only 
to  lines  of  road  which  are  not  en- 
gaged in  interstate  commerce.  172. 

RECEIVER— 

Can  not  be  required  to  pay  water 
rent  as  a  preferred  claim  which 
accrued  prior  to  his  appointment. 
362. 

A  receiver  may  appeal  or  prose- 
cute error  to  an  order  of  the  court 
appointing  him  wherein  a  claim 
was  allowed  against  the  estate 
which  he  is  administering.    362. 

RELEASE— 

A  reviewing  court  will  not  dis- 
turb the  finding  of  a  Jury  as  to 
whether  a  purported  settlement  is 
a  bar  to  plaintiff's  action,  where 
they  had  been  instructed  that  if 
the  settlement  was  made  at  a  time 
when  the  plaintiff  was  in  such  a 
mental  condition,  either  by  reason 
of  his  injuries  or  from  opiates 
that  he  did  not  understand  the 
nature  and  effect  of  the  alleged 
settlement,  the  payment  made  to 
him  or  someone  for  him  does  not 
consttitute  a  defense  of  the  action. 
247. 

The  validity  of  a  written  release 
of  a  cause  of  action  can  only  be 
impeached  when  its  invalidity  is 
established  by  evidence  which  is 
clear  and  convincing.    413. 

A  release  of  a  cause  of  action 
obtained  by  fraudulently  represen- 
ting that  the  instrument  was  a  re- 
ceipt only,  is  void  and  not  merely 


voidable;  the  plaintiff  may  ignore 
such  a  release  in  his  petition,  and 
is  not  bound  to  allege  or  prove  ten- 
der back  of  the  amount  received 
by  him  before  action  was  brought. 
413. 

RELIEF  ASSOCIATIONS— 
See  Railways. 

RENT— 
See  Lease. 

REPLEVIN— 

An  affidavit  in  replevin  is  not  a 
pleading,  and  its  verification  is 
not  governed  by  Section  11358, 
limiting  the  causes  in  which  the 
verification  may  be  by  an  agent  or 
attorney,  but  rather  by  Section 
12052  making  the  affidavit  of  the 
agent  or  attorney  of  the  plaintiff 
sufficient.    15. 

REVERSAL— 

The  right  of  reversal  by  tha 
courts  of  appeals  is  jurisdictional 
and  not  procedural,  and  is  granted, 
by  the  Constitution,  and  so  far  as 
Section  11577,  in  which  it  is  sought 
to  deprive  reviewing  courts  of  this 
authority,  has  application  to  the 
courts  of  appeals  it  is  in  conflict 
with  the  Constitution.    219. 

The  law  of  the  case  is  not  es- 
tablished by  a  reversal  on  the 
weight  of  the  evidence  unless  the 
evidence  on  retrial  is  substantially 
the  same  as  on  the  former  trial. 
522. 

ROADS— 

Whether  or  not  a  wire  stretched 
across  a  road  which  is  undergoing 
improvements  renders  it  a  closed 
road  is  a  question  of  fact  for  de- 
termination by  the  jury  in  the 
light  €f  surrounding  circum- 
stances.   17. 

SALARY— 
See  Office  and  Officeb. 

SALES— 

A  contract  for  the  sale  of  a 
stallion,  which  guaranteed  that  he 
should  be  a  "satisfactory  sare 
breeder"  provided  he  is  kept  in  a 
healthy  condition,  and  in  case  of 
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breach  of  the  condition  he  should 
be  taken  back  and  another  animal 
supplied  in  his  stead  of  equal 
value,  requires  that  in  the  event 
of  a  breach  the  stallion  should 
be  returned  as  a  condition  prece- 
dent to  an  action  for  damages  in 
satisfaction  of  the  purchase  price. 
33/ 

SCHOOLS— 

Validity  of  Section  4682-1,  et 
seq,,  providing  for  changes  in 
school  districts.    267. 

Authority  of  county  board  of 
education  to  transfer  territory 
from  rural  to  village  school  dis- 
trict.   267. 

Discretion  of  county  board  can 
not  be  interfered  with  by  the 
courts  in  the  absence  of  fraud. 
267. 

Authority  of  a  county  board  of 
education  to  dissolve  two  village 
school  districts  and  consolidate 
them  into  one.    349. 

The  provision  of  Section  7702, 
that  the  ternr  of  a  superintendent 
of  schools  must  end  on  August 
31,  is  directory  and  not  manda- 
tory, time  not  being  the  essence 
of  the  contract     369. 

The  provision  of  Section  7701, 
that  no  teacher  shall  be  dismissed 
except  on  charges  reduced  to  writ- 
ing with  opportunity  to  be  heard, 
applies  to  a  superintendent.    369. 

A  court  will  not  permit  a  board 
of  education  to  abrogate  a  contract 
entered  into  by  its  predecessors, 
unless.    369. 

SCINTILLA— 

The  scintilla  rule  is  not  appli- 
cable where  a  motion  had  been  in- 
terposed in  a  will  case  io  direct  a 
verdict  for  the  contestees.    177. 

SETTLEMENT— 
See  Release. 

SEWERS— 

Where  a  sewer  is  constructed 
for  both  drainage  and  sanitary 
purposes  but  its  use  as  a  sanitary 
sewer  is  postponed,  collection  of 
so  much  of  the  assessment  as  rep- 
resents the  increased  cost  in  adapt- 


ing the  sewer  to  sanitary  purposes 
may  be  enjoined  until  the  sewer 
is  used,  if  within  a  reasonable 
time,  for  sanitary  purposes.    476. 

SIDEWALK— 

A  petition  for  damages  for  per- 
sonal injuries  caused  by  slipping 
on  an  icy  sidewalk  does  not  state 
a  cause  of  action,  where  the  only 
complaint  made  against  the  walk 
is  that  it  has  an  incline  of  ten 
inches  in  seven  feet  and  was  cov- 
ered, at  the  time  of  the  accident, 
with  ice  produced  by  natural 
causes.     443. 

A  defective  sidewalk  distin- 
guished from  one  which  has  no 
structural  defect  but  is  built  on 
an  incline.     443. 

SPECIFIC  PERFORMANCE— 

May  be  based  on  a  contract  to 
devise  real  property,  if  evidenced 
as  required  by  the  statute  of 
frauds,  and  can  be  maintained 
against  any  one  claiming  title  to 
the  property  involved  except  an 
innocent  purchaser.    310. 

SPEED  STATUTE>— 

Prosecution  for  manslaughter 
for  causing  a  death  while  running 
an  automobile  in  excess  of  the 
speed  allowed  by  law.     433. 

STATUTES  CONSIDERED— 

Section  11358,  limiting  the 
causes  in  which  the  verification 
may  be  by  an  agent  or  attorney. 
15. 

Section  12052,  making  the  affi- 
davit of  an  agent  or  attorney  of 
the  plaintiff  sufficient  in  certain 
cases.    15. 

Section  12603,  relating  to  the 
operation  of  motor  vehicles  on 
public  roads  at  an  unreasonable 
rate  of  speed.    17. 

Section  11206,  relating  to  cases 
appealable  from  the  probate  court 
to  the  common  pleas.    117. 

Section  9010,  prohibiting  the 
formation  of  railway  relief  asso- 
ciations, the  members  whereof  are 
required  to  waive  all  right  to 
damages  from  the  company  em- 
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ploying  them  on   account  of  in- 
juries.    172. 

Section  7363»  relating  to  guard- 
rails on  bridge  approaches.    184. 

Section  4990,  fixing  the  compen- 
sation of  election  officers  for  the 
conduct  of  primary  elections.    188. 

Section  5660,  known  as  the 
Burns  law.    209. 

Section  11577,  relating  to  re- 
versals a  second  time  on  the 
weight  of  the  evidence.    219. 

Section  4581,  relating  to  the  dis-< 
position  of  fees  earned  in  the 
police  court.    225. 

Section  3016,  providing  when 
costs  in  criminal  cases  shall  be 
paid  from  the  county  treasury. 
225. 

Section  1707,  relating  to  sus- 
pension or  disbarment  of  attor- 
neys.   257. 

Section  3836,  relating  to  street 
improvements  on  petition  of  abut- 
ting property  owners.    284. 

Section  12628-1,  making  it  un- 
lawful for  an  intoxicated  person 
to  operate  a  motor  vehicle  on  the 
public  highway.     295. 

Section  486-17a,  providing  for 
appeal  from  the  municipal  civil 
service  commission  to  the  common 
pleas  court.    301. 

Sections  11343-2,  modifying  the 
rule  as  to  libel.    333. 

Section  12604,  providing  a  pen- 
alty for  violation  of  the  speed  limit 
while  operating  a  motor  vehicle. 
353. 

Section  3958,  relating  to  the  as- 
sessment and  collection  of  water 
rents.    362. 

Section  7702,  providing  when  the 
term  of  a  school  superintendent 
shall  end.    369. 

Section  7701,  providing  that  pub- 
lic school  teachers  shall  not  be 
dismissed  except  on  written 
charges  and  opportunity  to  be 
heard.     369. 

Section  4213,  providing  that  sal- 
aries of  public  officers  shall  not 
be  changed  during  the  term  for 
which  they  are  elected.    385. 


Section  11993,  having  reference 
to  the  allowance  of  alimony.    445. 

Section  11350,  providing  how 
answers  to  interrogatories  may  be 
enforced.    481. 

Section  3553,  relating  to  injunc- 
tion against  annexation  of  terri- 
tory.   449. 

Section  13049,  penalizing  the 
giving  of  dramatic  and  certain 
other  performances  on  Sunday. 
459. 

Section  3019,  limiting  the  com- 
pensation of  a  constable  to  $100 
a  year.    462. 

Section  6145,  relating  to  prece- 
dence of  petitions  for  establish- 
ment of  a  local  option  district. 
589. 

Section  6151,  relating  to  publi- 
cation of  notice  of  proceedings  for 
establishment  of  a  local  option 
district.    589. 

Section  6152,  providing  for  tlie 
filing  of  a  certificate  of  findings 
in  local  option  proceedings.    589. 

STREETS— 

Limitation  of  special  aasesa- 
ments  to  benefits;  effect  of  signa- 
ture for  improvement  by  abutting 
owner;  waiver  of  limitation  of  as- 
sessment   284. 

As  to  whether  a  child  may  be 
a  trespasser  as  to  property  left 
unguarded  in  the  street,  but  not 
itself  dangerous  or  an  obstruction 
thereto.    564. 

STREET  RAILWAYS— 

Liability  of  company  for  assault 
upon  a  passenger  by  a  conductor. 
381. 

Permitting  one  to  ride  who  has 
made  an  inadequate  tender  of  fare 
makes  him  a  passenger.     381. 

Degree  of  care  required  of  a 
company  toward  persons  entering 
cars  without  intending  to  become 
passengers;  injury  to  one  assist- 
ing in  getting  a  child  on  the  car. 
401. 

STRIKES— 

Penalty  visited  upon  attorney 
for  participating  in  a  grafting 
strike  settlement     257. 
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summons- 
No  authority  exists  for  Issue  o^ 
service  of  summons  outside  of 
the  county  upon  a  non-resident 
defendant  who  has  been  sued  for 
foreclosure  of  a  common  law  lien. 
527. 

SUNDAY  LAWS— 

The  amendment  having  refer- 
ence to  ball  playing  on  Sunday 
does  not  authorize  the  giving  of 
a  moving  picture  show  on  that 
day.    459. 

SURETY— 

A  surety  for  an  agent  can  not 
be  held  for  funds  misappropriated 
by  the  agent  after  the  employer 
had  knowledge  of  his  guilty  con- 
dact.     493. 


TAXATION— 

The  Langdon  act  (101  O.  L., 
399)  must  be  construed,  so  far  as 
it  defines  the  corporations  which 
are  subject  to  the  franchise  tax, 
as  a  revision  of  the  Willis  act 
(95  O.  L.,  124),  and  Its  scope  as 
so  amended  Is  not  changed  by  the 
subsequent  HolUnger  act  with  re- 
spect to  corporations  which  are 
subject  to  the  franchise  tax;  from 
which  It  follows  that  a  railway 
company  which  has  leased  Its  line 
to  an  operating  company  Is  ex- 
empt from  payment  of  the  fran- 
chise tax,  where  the  operating 
company  is  required  to  and  does 
report  and  pay  the  excise  tax.   154. 

An  action  by  a  property  owner 
on  behalf  of  himself  and  others 
similarly  situated  to  enjoin  the 
county  auditor  from  placing  cer- 
tain taxes  on  the  duplicate  Is  not 
open  to  a  motion  to  strike  out  of 
the  petition  all  relative  to  par- 
ties other  than  the  plaintifF,  where 
the  proposed  action  of  the  auditor 
would  affect  the  plaintifF  in  the 
same  manner  as  each  of  the 
classes  of  owners  for  whom  he  is 
assuming  to  act.    255. 

Where  real  estate  belonging  to 
a  bank  is  carried  on  its  books  at 
a  valuation  less  than  that  appear- 
ing on  the  tax  duplicate,  the  lower 


valuation  should  be  used  ^in  de- 
termining the  taxable  value  of  the 
bank's  resources  by  subtracting 
from  its  total  assets  the  value  of 
its  real  estate.     407. 

Gross  dlregard  of  the  rule  of 
uniformity  in  the  matter  of  valu- 
ation is  ground  for  relief  in  a 
court  of  equity,  even  though  the 
property  to  be  relieved  Is  Itself 
not  placed  at  a  valuation  beyond 
its  true  value  in  money.    577. 

But  such  relief  can  not  be  af- 
forded by  the  courts  because  of 
incapacity  or  faulty  Judgment  of 
the  tax  ofl9.€lals,  or  where  the 
proper  tribunals  provided  in  the 
system  of  taxation  have  not  first 
been  appealed  to  in  vain.    577. 

Discrimination  in  tax  valua- 
tions due  to  the  adoption  of  dif- 
ferent methods  by  district  as- 
sessors.    577. 

TENDER— 

A  tender  back  of  the  amount 
received  need  not  be  alleged  or 
proved  by  the  plaintiff  in  an  ac- 
tion for  recovery  where  a  fraudu- 
lent release  has  been  obtained  by 
the  defendant.     413. 

title- 
To  property  devised  for  life  to 
a  son,  and  in  trust  to  a  grandson, 
and  then  to  other  grandsons  or 
their  successors.    101. 

Where  a  property  owner  exe- 
cutes a  deed  and  places  it  in  the 
hands  of  a  third  party  for  safe 
keeping,  but  retains  possession  of 
the  property,  and  the  custodian 
subsequently  places  the  deed  on 
record,  the  defense  of  the  statute 
of  limitations  does  not  lie  to  an 
action  by  the  grantor  to  quiet  his 
title  against  the  party  named  in 
the  deed.    122. 

Determination  as  to  whether 
property  is  ancestral  or  came  by 
purchase.    237. 

May  be  decreed  to  a  disappoint- 
ed devisee  who  holds  a  contract, 
properly  evidenced,  wherein  the 
testator  agreed  to  make  said  de- 
vise.   310. 
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TOWI^HIPS— 

A  petition  which  attempts  to 
state  a  cause  of  action  based  upon^ 
an  alleged  indebtedness  incurred 
by  township  trustees  for  the  pur- 
chase of  road-building  machinery, 
is  subject  to  demurrer  in  the  ab- 
sence of  an  averment  that  the 
provision  of  'Section  5660,  G.  C. 
(Burns  law),  has  been  complied 
with.     209. 

TRESPASSER— 

A  boy  who  climbed  a  shade  tree 
while  at  play  and  was  electro- 
cuted by  an  uninsulated  wire  run- 
ning through  its  branches,  was 
not  a  trespasser  as  against  the 
electric  company.    417. 

A  child  may  be  a  trespasser  as 
to  apparatus  left  unprotected  in 
the  street;  apparatus  so  left  does 
not  constitute  an  attractive  nui- 
sance, when.    564. 

TRIALp- 

Sufficient  warrant  for  directing 
the  jury  to  return  a  verdict  for 
the  defendant  in  a  will  case.    161. 


USURY— 

The  defense  of  usury  may  be  es- 
tablished by  a  preponderance  of 
the  evidence  in  an  action  on  a 
promissory  note.     251. 

Where  in  such  an  action  the 
jury  returns  a  verdict  for  the  de- 
fendant, on  his  cross-petition  for 
recovery  of  usurious  interest,  in 
an  amount  in  excess  of  extinguish- 
ment of  the  principal,  the  court 
may  ignore  such  finding  and  ren- 
der a  simple  judgment  for  the  de- 
fendant.    251. 


VACATION— 
Of  judgment — see  Judgments. 

VERDICT— 

In  favor  of  the  defendant  upon 
his  own  motion  in  a  criminal  case 
not  a  bar  to  re-indictment  for  the 
same  offense.     511. 

A  directed  verdict  for  the  de- 
fendant   is    required    where    the 


opening  statement  of  counsel  for 
the  plaintiff  to  the  Jury  fails  to 
set  forth  a  cause  of  action.    671. 


WAIVER— 

Failure  to  show  waiver  of  con- 
ditions of  an  indemnity  insurance 
policy  by  written  endorsement.  43. 

By  an  abutting  owner  as  to  lim- 
itation on  street  assessments.  284. 

The  election  of  a  lessor  to  de- 
mand payment  of  accrued  rent  is 
not  a  waiver  of  his  right  to  insist 
on  forfeiture  and  recovery  of  pos- 
session. 497. 

WATER  RENTS— 

Accruing  prior  to  the  appoint- 
ment of  a  receiver  are  not  a  pre- 
ferred claim  against  the  estate  in 
his  hands.    362. 

WILLS— 

Property  passes  by  purchase  and 
not  by  devise  under  a  will,  when. 
22. 

Where  a  will  devised  to  a  son  a 
life  estate  in  certain  land,  and 
then  created  a  trust  in  the  re- 
mainder to  one  of  three  grandsons, 
providing  that  if  he  die  without 
children  surviving  him  the  fee 
shall  go  to  two  other  grandsons 
or  their  survivors, -the  fee  is  vest- 
ed in  and  the  land  descends  to 
the  surviving  grandsons  upon  ter- 
mination of  the  trust  estate,  and 
the  title  would  vest  in  said  sur- 
viving grandsons  without  a  deed 
from  the  trustee  as  provided  in 
the  will.     101. 

Where  altorneys  are  dissatisfied 
with  the  allowance  made  by  the 
probate  court  of  fees  for  services 
in  sustaining  a  will,  the  right  of 
appeal  to  the  common  pleas  is 
open  to  them.    117. 

In  a  will  contest  a  presumption 
arises  that  the  will  was  drawn  in 
accordance  with  instructions  given 
by  the  testator  and  was  read  to 
him  and  found  by  him  to  be  ex- 
pressive of  the  Instructions  so 
given.     161. 

Where  no  evidence  was  offered 
as  to  whether  or  not  the  will  was 
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read  to  the  testator  and  explained 
to  him  at  the  time  of  its  execution, 
but  it  appears  that  his  mental  con- 
dition was  such  as  to  leave  no 
doubt  of  his  capacity  to  make  an 
intelligent  and  discreet  disposition 
of  his  property,  and  it  is  in  evi- 
dence that  when  the  will  was  re- 
published by  the  addition  of  codi- 
cils it  was  read  and  explained  to 
him  paragraph  by  paragraph,  it  is 
not  error  to  direct  a  verdict  for 
the  defendant.     161. 

Where  at  the  close  of  the  evi- 
dence for  the  contestants  in  a 
will  case  a  motion  is  interposed 
to  direct  a  verdict  for  the  contes- 
tees.  the  trial  Judge  Is  not  bound 
by  the  scintilla  rule,  but  will  de- 
termine whether  the  evidence 
which  has  been  offered  is  sufficient 
to  countervail  the  prima  facie  case 
made  by  the  order  of  probate.  177. 

The  opinion  of  witnesses  that 
the  testatrix,  a  feeble  old  lady 
afflicted  by  a  number  of  physical 
ailments,  was  of  unsound  mind  at 
the  time  the  will  was  executed,  is 
not  sufficient  to  overcome  the 
prima  facie  case  arising  from  pro- 
bate, where  no  facts  were  given 
by  the  witnesses  which  would  sup- 
port their  opinion  and  it  is  in 
evidence  that  she  always  inquired 
about  her  children  and  grandchil- 
dren and  exhibited  affection  for 
them  and  recognized  her  own  af- 
flictions and  conversed  in  an  intel- 
ligent manner.    177. 

In  distribution  of  personalty  the 
widow  of  a  beneficiary  is  one  of 
his  heirs  at  law  under  the  statutes 


of  descent  and  distribution.     282. 

A  will  devising  real  estate,  ex- 
ecuted and  delivered  in  pursuance 
of  a  parol  agreement  and  for  a 
valuable  consideration,  can  not  be 
revoked  by  a  subsequent  will  but 
may  be  enforced  as  a  contract. 
310. 

Such  a  contract.  If  evidenced  in 
accordance  with  the  statute  of 
frauds,  may  be  made  the  basis  of 
an  action  for  specific  performance 
against  any  one  except  an  Inno- 
cent purchaser.     310. 

An  executor  administering  the 
estate  In  accordance  with  the 
terms  of  the  will  and  taking  the 
benefit  of  provisions  In  his  favor 
can  not  thereafter  maintain  an 
action  to  contest  the  will.    427. 

WORDS    AND    PHRASES— 

Meaning  of  the  term  "wasn 
bank"  as  used  In  the  statutes.  1S4. 

In  the  connection  used,  the  word 
"take"  held  to  be  libel  per  se.   318. 

Construction  of  the  phrase, 
"when  a  reviewing  court  is  not 
In  session."     478. 

WORKMEN'S  COMPENSATION— 

A  minor  unlawfully  employed 
while  under  sixteen  years  of  age 
is  not  within  the  contemplation  of 
the  workmen's  compensation  act. 
273. 

Employer  of  minor  under  six- 
teen without  school  certificate  is 
amenable  to  all  the  statutes  af- 
fecting employment  In  case  of  In- 
Jury,  notwithstanding  compliance 
with  compensation  act.     273. 
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